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RELATING TO 


Ae HE PUBLIC LA NDS. 


HOMESTEAD ENTRY— ~CITIZENSHIP—HETRS—-EQUITABLE ACTION. 


ho | ELIZaBETH RICHTER. 


A homestead entry, under which the entryman who had deelared his intention of 
- becoming a citizen but had not been admitted to citizeuship at the time of sub- - 
mitting final proof, may be equitably confirmed for the benefit of the heirs, and 
patent issue in their names, where the entryman dies, with his entr y occupying 
such status, and a naturalized. heir thereafter submits final pros: 

The case of Joseph Ellis, . Li Ds, 377%; cited aud distinguished. 


Secretary Bliss to the Comméssioner of the General Land Office, July 12, : 
(W.V.D) | 1897, tas (C. W. P.) 


I have considered the appeal of Elizabeth Richter from your office 
decision of February 29, 1896, holding final certificate, No, (338, for 
cancellation. : : 

The land involved is the Ww. 4of the NE. } and the E, 4 of the N W.4 a 
of Sec. 29, T. 26 N., R. 23 E., Waterville and district, Washington. — 

The record shows that William Richter made homestead entry, No. 
768, of said tracts August 17, 1887, submitting final proof on July 23, 
1894. With his proof he Saumied a copy of his declaration of anton: 
tion to become a citizen of the United States, with the statement that 
he had appeared with his witnesses on April 25, 1894, at the court | 
house in Waterville, with the intention of taking out final citizenship 
papers, fully beHeving that the court would still be in session, but le 
found that the court had closed and the judge left town. He also 
stated that but two terms of the court are held in the county, and that 
he intends to ‘be present at the next term of the court, which will be 
held on October 22, 1894, and that he will then take. out his final 
papers. = 

The local officers approved the Preol accepted payment, and issued 
final certificate July 23, 1894. : 

December 7, 1894, you directed the local officers to advise the claim- 
_ ant that, upon receipt by your office of record evidence of Richter’s 

naturalization, without unnecessary delay, the case would be referred — 
‘to the board of equitable adjudication for final action. ot 
2670—VOL 25-1 oo - 24 
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On February 8, 1895, the local officers transmitted the affidavit of a _ 


physician, to the effect that Richter was aud had been since October, 
1894, dangerously ill, and unable to leave his house, also the affidavit 
of Richter’s brother, in which he states that William Richter will, if 
- able, be present at the term of court which will be held in April, 1895, i 
| In July, 1895, the local officers transmitted final proof on said home- 
stead entry, } No. 768, by Elizabeth Richter, a naturalized citizen of the 
United States, and the mother of said William Richter, who died in - 
April, 1895, with final cer tificate, 3 No. 334, issued to ae heirs of William — 
Richter, deceased. | 
February 29, 1896, you decided that the noe made by Elizabeth. 
Richter can not be accepted, and held final certificate No. 834 for cau- 


cellation, but directed that the final certificate No. 240, in the name of . | 


William Richter, be then referred to the board of equitable adjudica- 
tion for the action of that tribunal. ~ 

The case turns upon the rights of the heir of an eutryman, who has 
-madeé a declaration of intention to become a citizen, but diés, before 
final proof has been accepted and final certificate appr oved, michout | 
actual naturalization. 

Under the homestead Jaws, the right of entry is given to a citizen of | 
the United States or one “who has filed his intention to become such, " 
as required by the naturalization laws.” But an entryman, although 
he may have fulfilled all the requirements of the homestead law, is — 
not entitled to patent, unless he is at that time a citizen. of the ee 
‘States. (Section 2291 of the Revised Statutes.) 
-- In the case of J oseph Ellis (21 L. D., 377), on the aiiehoniey of which 
case your office decision is founded,. Ellis was entitled to patent at the 
time of his death. And it is held in the case of Henry E. Stich (23 
_L, D., 457), that section 2448 of the Revised Statutes, which provides: . 


Where patents for public lands have been or may be issued, in pursuance of any. 
law of the United States, to a person who had died, or who hereafter dies, before the _ 
_ date of such patent, the title to the land designated therein shall inure to and be- 

‘come invested in the heirs, devisees, or assignees of such deceased patentee a8 if the 
patent had issued to the deceased person during life. | 


is applicable only when the right to patent exists in the enti yman at 
the time of his death. | 
In the case under consideration, Richter, oe reason of his not being 
naturalized at the time of his death, was not entitled to patent 
Your. office decision is therefore erroneous. : : 
The board of equitable adjudication has no authority j in each Cases. 
Its province is confined to entries so far complete in themselves, that, 
when the defects on which they are submitted have been cured by its 
_ favorable action, they pass at once to patent. J ames A. Badia lL. 
D., 230.. | | 
By the statutes of the State of Washington an alien may Hold, con- 
vey and devise land, and if he diés intestate, the same shall deccead 
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to his heirs. (1. HilPs Statutes oa panes of Waebii gton, Title LXX, 
S. 2955.) And by the rule and order of descent of real property: 


If the decedent leaves ‘no issue, the estate goes in equal shares to the surviving. 
husband or wife, and to the decedent’s father and mother if both survive. If there 


' be no father nor mother, then one-half goes in equal shares to the brothers and sis- 


ters of the decedent, and to the children of any deceased brothers or sisters, by 
right of representation. If decedent leaves no issue, nor husband. nor wife, the 
estate must go to his father: aud mother. eae Statutes and oOo, Title matinia: 


8.2.) | | 
It seems to me that on the Srivipies of equity and justice this entry 
should be passed to patent, and I can see no objection: to submitting 
tinal homestead certificate No. 334, on the proof made by Elizabeth 
Richter, to the board of equitable adjudication, under rule 33 of rules” 
and regulations of the board. 

You will therefore refer final homestead eetihoats N 0. 334 to the 
board of equitable adjudication, and, if confirmed, patent will issue in 
the name of the heirs of William Richter. Agnew »v. Morton, 13 L. D., 

998, | 
‘The decision of your.office is modified accordingly. 


TIMBER CULTURE APPLICATION—ACT on MARCH 3 » 1891. 


GALLUP v. WELCH, 


An application. to make timber culture entry of land embraced within a prior prima 
. facie valid railroad. indemnity selection is properly rejected, and an appeal from 
such action secures no right that is protected by section 1, act of March 3, 1891, 
repealing the timber culture law. 


Secretary Bliss to the Commissioner of the General Land Office, July 12, 
(W. V. D.) 1897, (BW. 6.) 


On May: 7, 1896, J. F. Gallup filed a motion for the review of depart- 
mental decision of February 11, 1896 (not chain in the case of said 
Gallup v. Wesley C. Welch, involving the W. 4 of the NE. 4, the NW.4 
of the SE. 4, and the NE. 4 of the SW.4 of See. 36, T. 85 N., BR. 30 W. 
- Des Moines land district, Iowa. 

On October 6, 1896, said motion was entertained and forwarded to 
your office to be returned to Gallup for serv ice within ay days from 
receipt thereof. 

. Said motion has again been filed with aqtiene of service after the 
i expiration of the thirty days allowed for that purpose, and for that. 
reason motion is made to revoke the order ea eeeavers the motion for 


- review. » 


At the time the moto for review was entertained it Was found that 
au error had been committed in the previous decision of this Depart- 
ment in the recognition of Welch’s timber culture application after the 
repeal of the timber culture law, and’ for ‘that reason it is deemed 
unnecessary to consider the motion to dismiss. ° 


4 : DECISIONS RELATING TO THE PUBLIC LANDS. 


To a proper understanding of the matter, a brief history of the ire: 
vious transactions had in relation to this tract is necessary. 

As early as 1859 the land was selected by the State on account of the . 
swamp land grant. On June 10, 1864, in a letter from your office 
addressed to the register and receiver at Des Moines, it was stated 
that the tract in question had been selected and piented to the State 
as swamp land under the act of 1850, and the local officers were directed 
to note the fact upon their tract books; w hich they oe and the sae 
was duly noted upon the county records. | 

‘This tract is within Greene county, and as the State had conferred 
the swamp land grant upon the county, and the said county had con- 
tracted with the American Emigrant Company, said last mentioned 
company conveyed this land to James Callanan and James ©. Saver y. 
They in turn conveyed it to Gallup by quit-claim deed April 4, 1890. 

This tract is also within the limits of the grant for the Cedar Rapids 
and Missouri River Railroad Company, now known as the lowa Cen- 
tral Air Line Railroad Company, which company, on June 30, 1885, 
filed a contest. against the swamp land claims embracing the tracts 
here in controversy, together with other lands, and at the same time | 
filed an application to select this tr act as Aindemnity, the same being 
accompanied by a tender of fees. 

The statement contained in your office letter of J ule 10, 1864, to the 
effect that this land had been patented to the State as swainp land, 
was erroneous. So that, upon the company’s contest, hearing was duty 
ordered, and upon the testimony taken the swamp claim was rejected, 
as to the tract in question, by your office letter of November 16, 1886. : 
On November 24, 1886, the local officers approved the railroad com- 
pany’s application to select, and permitted the same to go of record. : 

On January 22, 1889, Welch applied to make timber cnlture entry of 
the land; his application being rejected by the local officers _ 
because the land herein, as appears from the records of this office, appears to have © 
been selected by the Cedar Rapids and Missouri River Railroad Company and 
approved at this office November 26, 1886; and because it is also shown by the tract 


book of this office that the within land Was paenes to the State of Iowa under the 
act of September 28, 1850. : | 


From said decision Welch appealed, : 

By your office letter of April 11, 1892, the selection by the railroad 
company was canceled, because of the fact that the company had, in a 
suit brought by the American Emigrant Company against the ileoaa 
company, in 1882, to settle the question of conflicting rights between 
the two Sopa 6s to certain tracts, disclaimed any right to the tracts 
in question, in consideration of which the Emigrant Company relin- | 
quished its claim to other lands involved in said grant. 

In your said decision it is stated that on April 8, 1890, Gallup filed 
an application to select these tracts under the agricultural act of July 
2, 1862; which application is rejected by said decision. It is further 
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stated in said decision that as Gallup is the present claimant under the 
‘swamp, grant, the rights under which had been determined, in 1886, 
adverse. to the State, in view of the cancellation of the company’s 
selection, an application by him under the homestead law will receive 
due consideration. 
On May 7, 1893, Gallup filed a petition asking that an favan acon 
be inade or.ordered and that the tracts here in question be patented to 
the State of Iowa under the act of Congress approved September 28, | 
1850, as swamp land. To this application Welch filed objections on 
June 19, 1893, and in your office letter of March 10, 1894, the petition 
by Gallup, and also the appeal from the rejected application of Welch, | 
presented as before stated in 1889, were considered. | 
“Gallup’s petition was denied, and the rejection of Welch’s applica- 
tion was snstained, because of the fact that at the date of its presenta- 
tion the tract was covered by the selection of the railroad company; 
and until the same was canceled, no rights could be acquired. by the 
presentation of a timber culture application. Said selection was not. 
canceled until after the repeal of the timber culture law by the act of 
March 3, 1891 (26 Stat., 1095); so that he acquired no right prior to 
the sepeal of said law. | 7 
In the decision under review, so much of your office decision of 
March 10, 1894, as denied Gallup’s petition was affirmed. But in con-— 
sidering Welch’s claim under his timber culture application, it was 
stated : | | | 
I find that Weleh initiated his claim to make timber ealbuns: entry of the tract 
in controy ersy on January 22, 1889; that he appealed from the decision rejecting his 
application and that his appeal was not passed upon by your office until March 10,” 
1894; and that under the proviso of the first section of the act of March 3, 1891 (26 
- Stat., 1095), entitled “An act to repeal timber culture laws and tor other purposes,” . 


he is entitled to perfect bis timber culture entry upon due compliance with law, in 
the same manner as if said. act had not been passed, 


The proviso of section 1 of the act of March 3, 1891 (sepr va), saving 
from the terms of the forfeiture certain rights, piece that the repeal — 
shall not affect any valid rights heretofore acerned or accruing under said laws, 

but all bona fide claims lawfully initiated before the passage of this act a has pee: 
fected upon due compliance with law. 

‘The only question for consideration therefore is: Did Welch, _ fie - 
presentation of his application in 1889, and while the land was covered — 
by the selection of the railroad company, acquire any valid right, and 
can it be said that he had, at the date of the passage of the act of March 

33,1891, a claim lawfully initiated before the passage of said act? 
In the case of Simser v. Southern Minnesota Railway Company (12 ~ 


L. D., 386), it is held (syllabus): ‘A timber culture application can not 


be accepted for land embraced within a prior railroad indemuity selec- | 
tion.” See also Rudolph Nemitz (7 L. D., 80); Northern Pacific Rail- 
road Company v. Halvorson (10 L. D., 15); Darland ». Northern 
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7 Pacific Railroad Company (12 L. D. , 195); and Se St. P., M. OM. 

Ry. Co. (24 L. D., 434). | 

' The question as to the effect of the pendency of an apie from the 
rejection of an application to enter has been repeatedly considered by 
this Department and it has been uniformly held that.an application to 
enter is the equivalent of an actual entry or constitutes a claim lawfully 
initiated only in case 2 the application is found to have been A DECPEr ly 
refused. 

As this land was embr aced i ina selection p ‘ima Uilite valid at the time 
Welch tendered his timber culture application, it must be held that the 
action of the local officers in denying his application was proper, and 
that by such pr esentation. a claim undet the we culture law was not 
lawfully initiated. | | 7 
Said departmental decision of February 11, 1896, in so far as iti is held 
that Welch is entitled to perfect his timber paltare: entry in the same 
manner as if the act of 1891 had not been passed, is recalled and 
vacated, and your office decision sustaining the rejection of Welch’s 
application is affirmed. 3 | 

This leaves for consideration Gallup’s petition fox a fur ther investi- 
gation as to the swampy character of this tract, and in the motion for 
review attention is also called to the fact that, acting upon the sugges- 
tion contained in your office decision of April 11, 1892, Gallup did, in 
July 1894, tender homestead application for this tract, pier which no 
action has as yet been taken. 

This tract having been, after investigation, ean ec to pe" non- 
swamp, this Department might refuse to make further investigation in 
the matter, but in view of the fact that this proceeding was upon the 
contest of the railroad. company, instituted in 1885, and that said com- 
pany had about three years prior thereto, in an action between the 
Yailroad company and the Emigrant Company, the claimant under 
the swamp grant, apparently acdinitted that this tract passed under the 
swamp grant, I have deemed it advisable to grant Gallup’s request for 
a further investigation npon this question, namely, as to whether this 
tract was embraced within the grant’ of 1850 to the State of Iowa as — 
— swamp land, and that action upon his homestead application be in the 
-Ineantime suspended. Should the previous adjudication of your office 
‘as to the character of the land be adhered to, -Gallup’s application 
under the homestead law will then be considered, and the tract. dis- — 
posed of as other public land; otherwise, in accor dance with the grant © 
of 1850, the tract will be patented to the State on account of the ny | 

grant. 

— So far asin conflict herewith, the previous. decision of the Depart- 
~ ment.is set aside, and your office decision is accordingly modified and 
the case. herewith remanded for your further action in accor dance with 
: the direction hereu giveu. | 
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MININ @ CLAIM—MILLSITE—ADVERSE CLAIM, 
(SNYDER v, WALLER. | 


The adverse proceeding contemplated by the mining ee is for the purpose of deter- 
--mining the right of possession as between conflicting mining claims, and does 
not inelide a suit in the courts. to setile a eo as to the character of the 
jand. 


Secretary Bliss t to the cnnesone of the Gonaval Land Ofte, duly 12, 
(WoVED) 1897. | (B.S. 6) 


The prior history of this controversy will he found in 20 LL; D., 144, 
and 22 Id., 318, where the facts are set forth in detail. For the pur-_ 
poses of this case in its present shape, it is only necessary to say that 
Joseph Snyder filed a protest against the mineral, entry of Oscar 
Waller for the Waller No.1 lode claim. Snyder claimed the Rainy 
Day millsite, which conflicted with the Waller lode. Among other 

‘charges made by the protest was, that the ground was non-mineral, . A 
. hearing was had, and the local officers recommended that the protest. 
be dismissed. They concluded that the preponderance of the testimony 
seemed to favor the mineral applicant, and on appeal your office 
affirmed their judgment, but ordered a republication of the application 
for patent, and added: “ Under the republication and reposting, adverse 
claims may be filed as in the case of an original publication and posting 
of the notice.” This judgment became final, for the reason that there 
was noappeal. The case finally reached the Department on certiorari, 
and your office judgment was affirmed (see cases cited above). 

In conformity with the order of your office, Waller made republica- - 
tion, and during the period thereof Snyder filed his protestand adverse, 
- and within the statutory period instituted suit in the localcourt. Sub- 
sequently Waller moved the local office to dismiss the adverse claim, 
for the reason that: | 


The said adverse claim being based on a inti: site claim, which must be non-min- 
eral, for the reason that it has already been determined by this Department in pro- 
ceeclings between the parties hereto that the premises herein involved are mineral 
in character and subject to entry under the mineral laws, which determination is 
conclusive. 

The local officers veered the motion, and on appeal your office 
affirmed their action, whereupon Waller prosecutas this appeal, assign- 
ing error as follows: | 
(1) The Honorable Commissioner erred in his decision herein in holdin that the 

adverse claimant, Joseph Snyder, is not barred and estopped from asserting his mill- 
site location herein by the former decisions of this Department upon the protest | 
heretofore filed in Joseph Snyder v. the application and entry of Ceca Waller for _ 
~ the Waller No. 1lode claim, lot No, 722. | 3 

(2) The Honorable Commissioner erred in his said decision in not ‘Hotding nee 
said Snyder by bis general appearance in‘said protest pr oceediugs did not waive as 
to himself all irregularity or lack of notice connected with the entry of said lode : 
claim and the said hearing. _ 7 
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(3) The Honorable Commissioner erred in his said decision in holding that said 
prior decisions of this Department did not fix and determine the mineral character: 
of the land embraced in said Snyder’s mill-site location, and that such determination. 
was not and is not conclusive upon him in this proceeding. 7 

(4) The Honorable Commissioner erred in denying Oscar Waller’s motion to dis- | 
miss the protest and adverse claim of said Joseph Snyder filed herein, and in hold- | 


ing that if the judgment heretofore rendered herein is conclusive of Snyder’s claim 


it is necessary or proper that this appellant, Watler’s claim, should be determined or - 
~ settled in the adverse suit now pending, for the reason that if said former judgment 
is conclusive of Snyder’s claim, then Waller’s. claim should be determined by the 
Land Department ex parte according to the usnal practice in ex parte cases. _ 

_ Section 2337 (Revised Statutes) provides that non-mineral land may 
be patented as a mill-site, “subject to the same preliminary require- 
ments as to survey and notice as are applicable to veins or lodes.” 

It appears that the Rainy Day mili-site was “located” in 1878, but 
so far as the record shows no attempt. has ever been made to secure a 
patent for the same. In 1889 the Waller lode claim was located, which — 
conflicts with the mill-site. As a result of the hearing had, it was- 
decided that the land was mineral in character, and this judgment 
became final. The character of the land is therefore finally settled as 
mineral. Hence, it follows that it can not be entered as a mill-site. 
(Alta Mill-site, 8 L. D., 195.) 

The adverse proceeding contemplated by the statute is for the pur- 
pose of determining the right of possession as between parties claiming 

conflicting mining claims, and does not, in my judg ment, comprehend - 
- asuit in the courts to settle the question as to the Canactenbh tie. 
land. That subject is one that is exclusively within the jurisdiction of 
the land department, and any judgment of a court. on this question 
would not be, necessarily, binding on the Department. (Alice Placer 
Mine, 4 L. D., 314; Powell v. Ferguson, 23 L. D., 173.) _ 

Where the Ghansctor of the land is involved to the extent that the 
determination of that question fixes the right to purchase the same, it 
can only be decided by the executive branch of the government which 
is clothed with the power to determine the question. It tollows, I think, 
that there is nothing for the court to determine under the adverse that 
would aid the Department in deciding to whom the patent should issue. 
_ Your office judgment is therefore reversed, and the motion to dismiss 
-_ the protest and adverse is sustained. 


CONTEST—-ORDER OF DISMISSAL. 
LIMBOCKER v. STOVALL. | 
‘A contest should be dismnissed if not diligently prosecuted to trial and judgment. 
Seeretar y Bliss to the Commissioner of the General Land Office, July 12, 
(W.V.D.) 1897, | 5 (HE. B., Jr.) 


This is a contest, initiated June 30, 1893, by Clarence I. Limbocker, | 
against the hoinestead entry of James M. Stovall, made April 30, 1889, 
for the SE. 4 of section 17, T. 6N., R.1 ae Oklahoma City, Oklahoma, 
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(aaa: district. The lane: described was opened to sottiement at noon of 
April 22, 1889, under the act of March 2, 1889 (25 Stat., 1004). Lim- 
‘bocker’s contest affidavit charged that Srevall entered upon land opened 
to settlemeit under said act subsequent to the date of the act and prior 


to the date of the opening, in-violation of said act and the po ation a 


of the President thereunder dated March 23, 1889, 

This contest, together with a prior contest of one Charles N. Gishs 
man against the said entry on the same ground, having been dismissed 
by-the local office for want of prosecution, under general instructions 
from your office relative to numerous contests which had not gone to 
trial and were apparently lying dormant and neglected, was, on Sapna 


by Limbocker, reinstated by your office decision of March 4, ROO on | 


the ground that, as therein stated, the local office— 


2 
erred in dismissin g Limbocker’ s contest for want of prosecution, without fir st issn ing 
a hotice of hearing thereon and. giving him an opportunity to serve it, because he 

could not otherwise know that the prior contest had been disposed of. 


Hearing was thereupon duly ordered by the local office on Limbocker’s- 
contest (Cushman’s having been disposed of by the dismissal thereof 
and his failure to appeal) for May 13, 1895, on which day, on plaintiff’s 
motion, the case was continued to June 3, 1895.. The contestant failing 
to appear on the last mentioned date, the case was then,.on motion of 
contestee, dismissed for want of prosecution. On July 2nd, following, 
contestant filed a motion to reinstate the contest on the ground, in sub-— 
stance, that, understanding that the case was continued to June 4, 
1895, he ane no effort to appear on the day preceding, but. was ready. ‘ 
nGwever, for trial on either of those days. With the motion there was 
filed affidavits of contestant and his attorney tending to show that they 
had understood that June 4th, and not J une od, 1895, was the day set 
for the trial of the case. : . 
| On July 18, 1895, the local office denied the anid motion i in ‘the follows: 

ing language: 4% | 
The within application to set aside dismissal is denied. PLf’s counsel was before 
_ the office when continuance was granted and knew the day set. 


On appeal by Limbocker your office, on December 10, 1905, in affirm 
ing the refusal of the local office to reinstate the contest, said: 


It is very evident that this contest has not been diligently prosecuted, and that 
Limbocker has very tardily taken the various steps by which he has sought to keep 
his contest alive. Plaintiff and his attorney were both present at your office on May 
13, 1895, when the case was, ab their request, continued to June 3, 1895, and they 
therefore have no valid excuse for not knowing pusitively when the case would come 
up again in regular order. Besides plaintiff’s attorney was advised by telegrani (in 
response to his request}, on the very day of the dismissal, that such action had been 
. taken, and yet he did not ask a reinstatement until J uly 2, 1895, =. . 


— Contestant now duly prosecutes here an appeal from the deci sion last | 
mentioned, of your office, contending that under the facts shown it was 
“error On bite part of vor office not to.have directed the reinstatement 
of his contest. | - | | 
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Contestant’s motion for reinstatement having been -filed within thirty 
days from the telegraphic notice (in respouse to a telegram by his 
attorney asking whether the case would be heard on June 4, 1895) he 
is not chargeable with negligence i in respect to that motion, as suggested | 
in your office decision (Rule 43 of Practice, 23 L. D., 599). But, having | 
accepted such notice and acted upon it in time by appealing to your 
office, 1t is now too late to raise, for the first time, as the present epee 

seeks to do, the question of the sufficiency of such notice. 

As suggested by the decision of your office, the charge of ‘ sooner- 
ism” made by Limbocker against the validity of Stovall’s entry: has: 
not been diligently prosecuted. More than four years after entry were 
' allowed to elapse before this contest, based upon that general charge, 
was initiated. More than eight years have passed since Stovall, now 
over sixty-four years of age, began to make a homeon theland ieeieed 
for himself and his family. A similar charge by another person, as_ 
already. hereinbefore indicated, was allowed to drop without trial. 
Such cases as these, where the party who files the contest affidavit 
claims no right to the land superior to that of the entryman, but 
appears to charge only a disqualification and secure a forfeiture, must 
be diligently prosecuted to trial and judgment, or suffer dismissal for 
the failure so to do. This entryman should not be further harassed at 
this late day by a tardy contestant. -The local office is positive that 
Limbocker’s counsel knew that the case was regularly set for trial on 
June 3, 1895, As both said counsel and his client were present when 
the continuance to that date was granted, at their request, they should 
have known with certainty the day on which they were required to 
proceed with the case. | 

The default is not excusable. The motion to reinstate the case was 
properly denied by the local oa and your office decision sustaining 
the denial is 8 hereby affirmed. = 


SWAMP BENDS RG ON ROAD GRANT—-ESTOPPEL. 


STATE OF OREGON 2%, WiLLAMerrE VALLEY AND Cascape Mr. 
WAGON ROAD Co. | 


The State bys securing title to lands under the wagon road erant of J uly 5, 1866, is 
estopped from ep DssHuoans claiming the same lands under the prior grant of 
swamp lands. 


Secretary Bliss to the Commissioner of the General Lond Office, uly 12, | 
(W.V. D.) » 1897. Pe re FW.) 


The appeal filed on behalf of the State of Oregon aon your office | 
decisions of January 9 and 10, 1896, rejecting the claim made by the — 
State on account of its swamp land grant to certain described tracts 
_ situated within the Burns and The Dalles land districts, Oregon, for 
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the reason.that the tracts claimed had. Binliee been certified or patented 

to the State on account of the grant made by the act of J uly 5, 1866 
(14 Stat., 89), for the benefit of the Willamette Valley and Cascade 
Mountain Wagon Road Company, has been considered. | 

By the act of July 5, 1866 (supra), a grant was-made to aid in the 
| constriction of a certain wagon road therein described, which act was 
duly accepted by the State, and by act of its ene approved 
October 24, 1866, was conferred upon the Willamette Valley and Cas- 
cade Mountain Wagon Road Company. | . 

The tracts here involved were at different times selected on secon 
of the wagon road grant, and, as before stated, all of the lands have 
either been certified or patented on account of said wagon road grant. 

_-The State has also made selection of the lands, claiming thatthey had 
passed to the State as swamp land under the act of March 12, 1860(12 | 
Stat.,3), which was prior in time to the act making the grant to the 

wagon road company. : 

With but afew exceptions the lands had oo seleeted and er 
on account of the wagon road grant long prior to the assertion of ALY 
claim on account of the swamp grant. 

As thus presented the case is in all important marae similar to 
that of the State of Iowa v. Cedar Rapids and Missouri River, Dubuque 

and Sioux City, and Iowa Falls and Sioux City Railroad Companies, 
decided August 24, 1876, and reported in volume 2 of Copp’s Land 
Laws, 1882, page 959. There the lands had been selected and approved 
on account of acts making grants to the State to aid in the construc- 
tion of certain railroads, which grants had been by its general assembly. 
conferred upon certain railroad companies. After the certification of 
the lands on account of the railroad grants, claim was made that the — 
same tracts had passed to the State under the swamp grant, which © 
antedated the railroad grant, and the State therefore requested that _ 

patents should issue to her for the lands, notwithstanding une certifi- 
cation on account of the railroad grants. 

The State’s claim was sustained by your office, whereupon the com- 
panies appealed, urging the following objections: . . 
First. That the State i is. estopped by her own acts and by the acts of her aaitor: 

ized agents from asserting any claim to the lands in question. 

Second. That the said lands, having beeu once duly certified to the State orto said 


companies under grants made to aid in the construction of cer tain parecer have 
passed beyond the jurisdiction of this Department. | 


In considering said objections the Department, in said decision of 
August 24, 1876, held as follows: 3 


- After the lines and routes of the several fleontis dic ano in the actof July 14,. | 
1856, aforesaid, became definitely fixed, the State, through her duly authorized agent, 
“procured the lands i inuring to said grant, including the lands in question , to be cer- 
tified to her, and then transferred them to the companies entitled thereto respectively. 
It further appears that the State by act of her general assembly authorized the 
said companies to make such disposition of said lands, by mortgage or deed of trust, 
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as might by them be deemed proper, in order to secure means to aid in the construc- 
tion of said roads, and that they were mortgaged for that purpose. It further 
appears that the State has insisticd on her right to tax said lands as the property of 
the respective railroads since they were transferred to them, for State, county, and. 
alt other purposes, which taxes the companies have been compelled to pay. . | 
In view of the facts thus appearing, I ain of the opinion that the objection is well 
taken. A State may be estopped by her own acts, or the acts of her authorized 
agents. (Commonwealth v. Andre, 3d Pick, 224. Brausen v. Wirth, 17 Wall., 42, 
Nieto v. Carpenter, 7 Cal., 528. Bigelow on Estoppel, 246.) : 
Upon the question raised by the objection. I am of the opinion that the rule laid | 
down by Secretary Thompson in his decision of Febrnary 8th, 1860, that “when tho 
Department has fully executed one grant its officers should cease all action under — 
another grant of the same land to the same grantee,” should be followed in this and 
all similar cases. While I am not. prepared to admit that the Department loses 
jurisdiction to act in every case where lands have been certified or patented, I ain of 
the opinion that it should be exercised only in extreme cases, where withont its — 
exercise the party entitled to the land would be remediless. The reason for this — 
rule is clearly stated in the decision of my predecessor in the case of Latimer eé ai. 
v. the B, & M. River Railroad Company. (Copp’s Land Laws, page 403.) ‘‘Itis of 
the utmost importance that titles given by the Department should rest on -a firm 
and substantial basis, that they should be accepted and recognized as final adjudi- 
cations by the Department of the rights on which they are founded, that persons 
holding these should be secured in their possession and the public generally should 
have confidence in their stability.” If the State of lowa had any rights to the lands 
now elaimed by her which she has not granted or forfeited she has a complete renedy 
therefor in the courts, without the aid of this Department. es 4 | 


After careful consideration of the matter J agree fully ith the con- 


clusions reached in said opinion, upon which it appears the action — 


taken in your office decisions now under consideration was pr edicated, 
Bald decisions are therefore accordingly affirmed. 


COSTS—CONTEST INVOLVING PRIORITY OF SETTLEMENT. 
SMITH v. CORRELL. 


{n a contest arising on an allegation of a prior settlement right the costs should be 
assessed under Rule 55 of Practice. 


‘Soret Bliss to the Commissioner of the General Land Office, ah y 12 
eee | : | 1897. a 2 (0. J. G) 


On i uly 11, 1993, Phillip A. Correll made omestead ay for the NE. 
tof NEG section 16, and the W.4 of NW. and the NW.4 of SW. 4 
Bee: 15, 7. 108., R. 5 E., Oregon City land siseriot, Oregon.. | | 
On the Sains date Edwin VY. Smith filed an affidavit of contest 
against Correll’s entry, so far as it covered the NW. 4 of NW. 4 of Sec, | 
15, alleging priority of settlement. | 
- ‘After a hearing was bad on said affidavit of contest: the local office 
rendered decision dismissing Smith’s contest and holding Correll’s entry 
intact, Smith appealed to your office, where, under date of March H, 
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(1896, the said aecsion of the local office Was affirmed. Your nr, office 
decision coneluded as follows: | 

In determining who. should pay the costs in this proceeding, it appears that you 
adjudged that Smith should pay all the costs, and Smith appeals from that to this 
office. Smith in his application to contest Correll’s entry claims that he was the 
Z first settler on said land and that be claims said Jand by virtue of priority of settle- 

_ ment over Correll. He is not. claiming a preference right to-said land, and rule 54 
does not apply. Your taxation of costs is set aside, and you will retax the costs 
nnder rule 55. 

Smith appealed to this Department from the decision of your office | 
in dismissing his contest, and Correll appealed from the above order. 
contained in the same decision as to the taxation of costs under rule 
55. Both appeals were transmitted to the eames under date of 
July 11, 1896. 

On Martel 15, 1897, ‘the Department rendered decision were the 
action of your office in dismissing Smith’s contest and holding Correll’s 
entry intact was affirmed. _ | 

Smith now files what purports to be an application for ¢ certiorari; 
that is, re os 
for an order divsetine sour office to defer and to withhold all and turther action on» 
' the departmental decision in the foregoing case, dated March 15, 1897, until the 
motion and the case as above eutitled, involving the question of taxing the costs 

herein under rule 55, now pending before the Secretary on appeal by the contestee 


herein from that portion of your office decision of March 11, 1896, may be deterinined 
and complied with. 


_Itis contended by the applicant that 


to allow the contestee to make final entry upon the proof already submitted and 
now pending before the local office, waiting the determination of. the right of eutry 
herein, would, in the event of the Secretary affirming the Commissioner’s decision of 
March 11, 1896, taxing costs under Rule No. 55, place the contestee out oF the juris- 
diction of the office, and thus defeat the relief asked for. 


‘The Department in its decision of March 15, 1897, failed to pass upon 
that feature of the case having reference to the: taxation of costs, 
although duly considered in your said office decision, and raised on 
appeal to this Department. In view of this fact the said application 
may very properly be treated as a motion for review, and the decision — 
thereon as supplemental to the decision already rendered and promul- 
gated. | 

After careful consideration of the question raised as to the proper 
_ taxation of costs in these proceedings, [am of opinion that the order 
- of your office was correct, and is accordingly hereby affirmed. _ 

This decision by the Department will constitute authority to your 
office to demand compliance with the order contained in your office 
decision of March 11, 1896, as to the taxation of costs under Rule 5D, 
before finally passing the ene in controversy to patent. 
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CONTEST—CONFIRMATION-SECTION: q, ACT OF MARCH 3, 1891. 
Nyman VU, Jd OHNSON. 


A contest: against a pre-emption entry, as to part of the land covered thereby, on. 
the ground of a settlement right, and failure on the part of the pre-emptor to 
comply with law, is barred: under the proviso to sectiou 7, act of March 8, 1891, ~ 
if, after the lapse of two years from the issuance of final receipt, there 1 18 pend- 
ing no contest or protest involving the land in question. 


. Secretary Bliss to the Commissioner of the General Land Office, on 12, 
We Nas) ye eS 1897, — a (0, J. W.) 


On August 15, 1892, Thomas. Johnson filed pre-emption peter etl 


statement, No. TTB, for the E. 4 of the SE. 4 and SE. 4 NE. 4 of Sec. 5, 


and NE. 4 NE. 4 of ‘See. 8, T.6 N.,R.8 W. “Oregon City, Oregon, alleg- 
ing settlement Nescibe: 14, 1889. Senicniier 19, 1892, John Rian 
filed declaratory statement, No. 7802, for lot 1 and SE. 4 4 NE. 4 4 of Sec. 
5, and lots 3 and 4, in said township, alleging settlement January 9, 
1888, and January 19, 1893, he transmuted his declaratory statement 
to homestead entry Ne 0. 10495. 

On March 18, 1893, Johnson offered final proof, but did not cite Rian. 
specially, and final ean certificate. No. 5947 issued to him, including 
the SE. 4 NE. 4 Sec. 5, which was also embraced in Rian’s filing. John- 
son’s final receipt and certificate bears date March 22, 1893. 

On July 27, 1894, Rian filed affidavit of contest, alleging in substance 
prior settlement on the land in controversy. A hearing was ordered, 
and the local officers found from the proof that Rian made his settle- 
ment in advance of Johnson and recommended the cancellation of John- 
son’s entry as to the SE. 4 of NE. 4 of Sec. 5, and from this decision | 
Johnson did not appeal ane it became final. 

On September 26, 1896, Joseph Nyman filed affidavit of contest 
against said cash entry, alleging settlement on the E. 4 of the SE. £ of 
Sec. 5and NE. 4 of NE. 4 of Sec. 8, T. 6 N., RB. 8 W., and that John- 
son did not reside upon, cultivate or improve said land as required by 
law, and praying that he be allowed to prove his allegations. 

The local officers forwarded said affidavit to your office, and the 
same was on the 10th of December, 1896, considered, and the contest 
dismissed. From this decision Nyman ips appealed to the eeenent 
ment. It is alleged— 

Ist. That it was error to hold that. there: was no pending contest against the 
validity of Johnson’s entry within two years after such entry. . 


2d. That it was error to hold that Nyman’s: contest was barred by ihe proviso to 
section 7 of the act of March 3, 1891 (26 Stat. » 1095). . 


— Said proviso is as follows— 


Py ovided, That after the lapse of two years from the date of the issuance of the 
receiver's receipt upon the final entry of any tract of land under the homestead, tim- 
ber enlture, desert land, or preemption laws, or under this act, and where there shall. 
_ beno pending contest or protest against the validity of such entry, the entrynan 
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shall be entitled to a patent seaveying ‘the land by him eter and the same shall 
be issued to him, but this proviso shall not be construed to require the delay of two 
years from the date of said entry before the issuing of a patent therefor. 
 -Your office pr operly held that at the end of two years from the date. 
of the issuance of the receiver’s final receipt, there was no contest or 
protest pending against the entry of J ohnson touching the land to 
which Nyman now lays clam, and that his contest was barred by ne - 
proviso aforesaid. 7 
Johnson was. not bound to live on the iene after he submitted final 
proof and paid the purchase money; Nyman’s alleged settlement after 
final cash entry of Johnson appears to be an act of trespass rather than 
one of rightful settlement. 
Your office decision clsmssuie N yman’s contest is affirmed. 


' SUGAR LOAF RESERVOIR SITE—ACT OF MARCH 2, 1897. 
INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 

: Washington, D. C., July 14, 1897. 

REGISTER AND RECELVER, Leadville, Colo. | 
StRs: In accordance with the provisions of the Act of Goneres 

approved. March 2, 1897, entitled: “An act to vacate Sugar Loaf Reser- 
voir site in Galorado and to restore the lands contained in the same to 
entry,” (29 Stat. 603), you are hereby instructed to dispose of the lands 
involved at public auction at your office after thirty days notice by 
advertisement at a price not less than two dollars and fitty cents per . 
acre. 

To carry out the purposes of the act (the use of the lands for & reser- 
voir site), it will be necessary to offer all the lands in a single lot, and 
under. the conditions preseribed in the notice, a draft of which is 
enclosed herewith, in-which you will iusert some hour convenient for 
the sale. | 
Phe notice is to be. sublisiedic once a weeks for thirty ings in some 
| newspaper of general circulation in your district and in the vicinity of _ 
_ the lands, the first publication to be in the last week of July. A copy 
of the published notice shall be Eau! in your office for at least 30 days 
prior to the date of sale. 

On the day and at the hour named you wal offer the lands ina | 
| single block, to the highest bidder at a price not less than two dollars _ 
and fifty cents per acre, the purchase money to be paid immediately 
upon the acceptance of the bid. In the event that any bidder fails to 
pay the amount of his bid, you will re-offer the lands, and will not 
again recognize him as a bidder during the continuance of the sale. 
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— You will so conduct the sale as to secure fair dealing a and the best 
price obtainable for the lands. 

Upon the payment of the amount of the bid, you will issue certifi- 
cate and receipt similar in form to the ordinary cash certificates and 
receipts. You will give them current numbers and date, modifying 
them to suit the case, and changing the last peraerans of the cer- 
tificate so as to read as follows: 7 

‘‘Now therefore be it known, that on the nicsentalibn of this certifi- 
cate to the Commissioner of the General Land Office, and the submis- 
sion, within three years from the date of this certificate, of satisfactory | 
proof of ‘his title to the lands in said reservoir heretofore disposed 
of by the Government, and of the construction of the reservoir and the — 
storage of water therein for increasing the flow of the Arkansas River, | 
as contemplated by the Act of March 2, 1897, the said .............. 
shall be entitled. to receive a patent fo the tracts above described, 
subject to the conditions prescribed in the notice under which this ie 
was made.” You will write on the margin of the certificate “Public 
sale of lands in Sugar Loaf Reservoir Site under Act of March 2, | 
1897,” and will report the sale on your regular cash abstracts, writing 
opposite the item the same statement. You will also make report 
thereof on your regular quarterly returns. 

Lhe sale concluded you will make special report of your proceedings: 
to this office. In accounting for disbursements the receiver will include 
disbursements made on acconnt of said sale in his regular disbursing 
accounts accompanied by proper vouchers, You will also transmit to 
this office a copy of the paper contenns: the first publication of the 
- notice, for its information. — 

- Your attention is called to the fact that in the list of lands in the 
notice are included the HE. $ NE. 4, NW. 4 NE. 4 and Lot 11, Sec. 19, 
T.9S8,, BR. 80 W. (i.e. the fractional NE. 1). By your letter of June 23,- 
1897, you report that you had notified two parties who had ‘filed 
declaratory statements for the NE, 4 that they would be allowed 60 | 
7 days to show cause why they have not completed their filings, in 
default of which the filings would be canceled, in accordance with the 
_instructions of office letter of June 19, 1897. Should either of the par- 
ties take any action within the time allowed, that is, up to and inelud- 
ing Sept. 1, 1897 you will omit the said tracts from the lands sold. 
- Butif no action be taken by either of the parties within that time, you 
will include the said tracts in the list of lands sold. 

You will acknowledge the receipt of this letter, 


bey sa a a 
BINGER HERMANN, 7 
_= - | Commissioner, 
Aapioved J ag 13, 1897, 

©. N, Buiiss, Secretary. 
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SWAMP GRANT_INDIAN OCCUPANCY— ALLOTMENT. 
STOCKBRIDGE: AND. MUNSEE. INDIANS V. STALE OF WISCONSIN. 


The fee to swamp lands in the State of Wisconsin embraced within the right of 
Indian occupancy provided for by the treaty of October 18, 1848, passed to the 
State by the subsequent swamp grant; but the right of possession uncer said 
erant remained in abeyance until such time as the Indian right of eacupancy 
shonld be surrendered, or otherwise ended by the United States. 

When by the subsequent treaty of February 11, 1856, the Indians, so protected, ceded 
to the United States certain lands embraced eee their right of occupancy, 
such relinquishment, as to the lands covered thereby, though for the expressed 
purpose of locating the Stockbridge and Munsce Indians and other Indiang 
thereon, operated to remove the only obstacle to the merger of the right of 
possession with the fee that passed. under the swamp grant, and entitled the 
State to receive patents under said grant. 

The act of March 3, 1893, providing for the issuance of patents to the Stockbridge . 
and Munsee Indians under allotments selected in accordance with the treaty of 

of 1856, where said Indians had remained in possession under said allotments, — 
did not contemplate the issuance of patents for lands that. had BELOE thereto 
passed to the State under the swamp grant. . 


‘Assistant Attor ne o General Van Devinier to the Secretary Yy of the Inter ior, 
July 12,1897, (W.C.P,) 


In. response sao your request for an opinion aS to the proper course to 
procure a relinguishment from the State of Wisconsin of certain lands 
allotted to Stockbridge Indians and the cancellation of patents issued 
to said. State therefor in 1865, I would submit the following: 

By letter of February 20, 1897, this Department directed the Com- 

missioner of the General Land Office to issue patents to certain Indians 
- of the Stockbrid ge and Munsee tribes in accordance with the approved - 
schedule of allotments transmitted therewith. On March 22, 1897, the 
Commissioner of the General Land Office reported that certain of the 
tracts embraced in said schedule, the SE. 4 of the NE. 4 and the EB. 4 
of the SE. 4 of Sec. 25, T. 28 N.,, R. 14 E., had been Gonveved to the 
State of We coueia aS swamp lands by Satont dated November 13, 1865, | 
| He further stated that this fact was called to the attention of the 
j Department on April 5, 1866, and that his office was by departmental 
letter of April 23, 1866, notified that the State declined to surrender 
the patent for aid tracts. He referred to the decision of the supreme 
court in Weeks v. Bridgman (159. U.S., 541) and the ruling: of this 
Department holding that an erroneous. eettifioation of lands is null and 
void and constitutes no bar to a subsequent issuance of ene and 
submitted the following: | 

I have to ask whether under said decisions patente cannot be issued to the Indians 
for the lands erroneously patented to the State as aforesaid, | | 

This letter was referred to the Commissioner of Indian Affairs for 
consideration and report, who as to those.tracts suggests: 


That inasmuch as the patent to the State of Wiscousin issued in 1865 was erro- 
neously issued, and as the a oad are entitled under their treaty to take the lands 
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on which they have located i in allotment it wai seem. that tie oueuaenel is under 
some obligation to deliver to the Indian a fee simple patent, free of any cloud or 
incumbrance whatever, and that the State should again be requested to relinquish, 

‘or be compelled to do so by suit, if it should refuse. | i | 


| Thereupon the matter was ‘referred to me. for an opinion, as before 
stated : 


By a treaty between the United States. and the various tribes of | 


Indians, made August 18, 1825 (7 Stat., 272), the boundaries of the 
lands to be oceupied by the several tribes were agreed upon, and the 
land here in question fell within the boundaries of the tract assigned to 
the Menominee Indians. By the treaty of February 8, 1831 (7 Stat., 
342), between the United States and said Menominee Indians certain 
- tracts were ceded to the United States, but the tracts involved here fell 
- within the boundaries of a larger tract, which it was agreed, ‘shall be 
set apart and designated as their home.” | 

- By the treaty of October 18, 1848 (9 Stat. 952), said Indians ceded 
all their Jands in Wisconsin to the United States, the second article 
thereof reading as follows: — 
‘The said Menominee tribe of Indians agree to cede, and do hereby cede, sell, and 


relinquish to the United States all their lands in the State of Wisconsin wherever 
situated. 


~ In exchange therefor the Indians were given certain lands west of 


the Mississippi river for a home, but it was further provided by Article 
VIII. as follows: 


It is apreed that the said Indians shall be permitted, if ies desire to'do so, to 


remain on the lands hereby ceded for and during the period of two years from the’ 


date hereof, and until the President shal! notify thein that the same are wanted. 


It seems that the Indians were not removed, but continued to occupy 


as before the lands thus ceded to the United States, and that this con- 


dition of affairs existed at the date of the act of September 28, 1850 
(9 Stat., 519), granting the swamp lands to the several states. 

On May 12, 1854, another treaty was entered into with these Indians 
(10 Stat. 1064), by ‘which they ceded to the United States all the lands 
eed to them under said treaty of October 18, 1848, and the United 
States agreed to give “‘to said Indians for a home to is held as Indian 
lands are held”, townships 28, 29 and 30 of ranges 13, 14, 15, and 16, 
the lands in question being situated in one of said townships. In the 
preamble to this treaty after a recitation of the pertinent provisions of 
the former treaty, the following language, showing the reasons Sar and 
— objects of said latter treaty, is used: | 


And whereas, upon manifestation of great unwillingness on the part of said . 


Indians to remove to the country west of the Mississippi River, upon Crow Wing, 
which has been assigned to them, and a desire to remain in the State of Wisconsin, 
the President consented to their locating temporarily upon the Wolf and Oconto 
Rivers : 

7 Now, ‘ther senor e, to render practicable the stipulated payments herein recited, and 


o 
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to make exchange of ‘its isis given. west of the Mississippi for those desiréd by 
the tribe, and for the purpose of giving them the same for & permanent home these 
articles are-entered into. © s. & 

‘The first counection of the Stockbridge and Manse Indians with 
these lands is found in the treaty of Tebruary 5, 1856 (11 Stat., 663) 
by which said Indians ceded to the United States all their lands at 
Stockbridge in Wisconsin and their lands in Minnesota, i considera. | 
tion of which cession the United States agreed 
to select as soon as practicable, and to give them a tract of laud in the State of 
Wisconsin near the southern boundary of the Menominee reservation, of sufficient 
extent to provide for each head of a family and others lots of lands of eighty and. 
forty acres as hereinafter provided, 


By the treaty of February. 11, 1856 (11 Stat., 679) the Menominee 
Indians ceded to the United States a “tract of land, not to exceed two _ 
townships in extent, to be selected in the western part of their present 
reservation on its south line,” for the purpose of locating thereon the 
| Stockbridge and Munsee Indiaus. | 

Under the provisions of these treaties townships 28 of ranges 13 aid 
14 were selected for the purposes indicated therein, and the majority of 
said Indians were removed to this land. Afterwards, the act of Feb- 
ruary 6, 1871 (16 Stat., 404) directed the appraisal and sale of said two 
townships, with a provision authorizing the Secretary of the Interior to 
reserve from sale a quantity of said land not exceeding eighteen con- — 


a tiguous sections for allotment to the “Indian party” of said tribe. It 


seems that portions of said two townships of land were sold under the 
provisions of this act, and that some allotments were made there- 
under, but on account of dissensions existing among the Indians and 
_ dissatisfaction with the enrollment made under. said act, further legis- 
lation seemed necessary. Accordingly, the act of March 3, 1893 (27 
Stat., 744) was passed which directed an enrollment of said tribe to be 
made and declared all members thereof who entered into possession 
of allotments under the treaty of 1856, or the act of 1871, and had 
remained in possession thereof “to be owners of such lands in fee 
simple in severalty, and the government shall issue. penne to them 
therefor.” 

Under this act an enrollment of said Indians was made aud the 
schedule of allotments in question was prepared and approved. | 
This recital of the treaties and acts of Congress affecting these lands 
gives a history of the Indians’ claim thereto. The claim of the State 
is asserted under the grant of September 28, 1850, which was of the 
swamp and overflowed lands “which shall remain unsold at the pas- 
sage of this. act,” and has been construed by this Department and the 
- courts as a-crant in presenti, operating to vest in the grantee State 
the title to ali such land as of the date thereof. There is no intimation 
that these tracts were not of the character contemplated by the grant- 
ange act and the only question is as to whether the Sgeupency thereof 
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by the Indians under the permission given by se treaty of 1848 was 
sufficient to except these from the grant. : 
It. was held in State of Michigan (8 L. D. 308), that lands of the 
character gr anted, but covered at the date of the swamp land grant by 
a temporary reservation, passed under said grant subject only to the: 


use contemplated by the reservation. In Callanan e¢ al. v. Chicago, - 


Milwaukee and St. Paul Railway Company (10 L. D., 285) it was held 
that the fee of swamnp lands occupied by the Indians at the date.of the. 
grant passed thereunder, and that the right of possession attached 


- itself to the fee at once upon the extinguishment of the Indian right of 


occupancy. In both these cases reference was made to the case of 
Beecher v. Wetherby (95 U.S., 517), which arose under the grant of 
lands for school purposes, and it was said that the swamp land grant 
should receive the same construction upon this pene as was there 
le to the school grant. | 

The land involved in Beecher v. Wetherby was. section 16 in the same 
township in which the lands here in question are situated. It was 
there held that the land passed to the State euojeet to: the ee of 

Indian occupaney, it being said: 
‘The erantee, it is true, would take only the naked oe and could not disturb the 
oceupancy of the Indians; that occupancy could ‘Only be interfered with or deter 

mined by the United States. _ | | 

‘The tract involved there had been sold under the provisions of the 
act of February 6, 1871, supra, whereby all rights therein in the Indians 
had been jeanne: The controversy there was between a claimant 
under patents from the State and 4 claimant uuder patents direct from 
the United States by virtue of the sale. under said act of 1871. No 
interest of any Indian, or of any one claiming under or through ati 
Indian was involved in that case. So in the departmental decision | 
— cited above the occupancy right of the Indians had been extinguished. 
~ A similar question. arose in the case of United-States v, Thomas (151 
ULS, 577), where it was charged that a crime had been committed 
within the limits of the La Court Oreilles: Indian reservation in Wis- 
consin, but upon section sixteen. It was contended that section 16 in | 
every township in Wisconsin was ceded to the State for school pur- 
poses and could not therefore be subsequently taken by the United 
States and set off as a part of an Indian reservation. By a treaty 
made i in 1842 the Chippewa Indians were given a right of occupancy to 
a large tract of land in Wisconsin and in 1854, by treaty, relinquished 
their claim to this large tract, separate smaller reservations being pro- 
vided. for the several tribes, among them, that of La Court Oreilles. 
In speaking of the rights of the Indians and referring specifically to 

the treaty of 1854, the court used the following language: a 
‘The treaty dia not operate to defeat the prior right of occupancy to that paeontas 


section, but, by including it iu the new reservations, made as a condition of the 
cession of large tracts of land in Wisconsin, continued if in force. The State of 
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Wisconsin, therefore, had no such control over that section or right to it as would 
prevent its being set apart by the United States, with the consent of the Indians, as_ 
a part of their permanent reservation. So, by authority of their original rights of 
occupancy, aa well as by the fact thatthe. section ia included in the tract set aside 
as a portion of the permanent reservation in consideration of the cession of lands, 
_ the title never vested in the pane except as subordinate to that right of. a 
of the Indians. | 

In State of Wisconsin (19 L. D. , 518) a question arose as to whether 
selections of the State under the swamp land grant of tracts in the 
occupancy of the Indians should be approved. This involved the 
treaties with the Chippewa Indians of 1842 and 1854 mentioned by the 
‘supreine court in United States 7. Thomas, supra, and the Departnient, 
after again ascertaining that the school-g grant and the swamp land - 
grant are similar in character so far as the passing of title is concerned, 
and that the same reasoning applies in cases under the former as ee 
the latter grant, and referring specifically to United States »v. Thomas, 
used the following language: | : 


It is therefore directly in point and is authority for saying that by the etant of 
1850 the State of Wisconsin acquired ‘the title to the swamp lands in the Lac de> 


Flambeau reservation, subject to the right of Indian occupation, the mere naked fee, _ 


- without the right to oceupy until the Indian right shall have been extinguished. 
_ But instead of any action looking to the extinguishment of Indian. right of occu- 

pancy, if has been made more certain and stable by the treaty of 1854, providing for 
the establishment of a permanent and specific reservation. The Lac de Flambeau 
reservation being such, nothing should be done which would tend to disturb or cloud 
that right while it exists or which might appear to evidence a ervaten? right i in the - 
State than itreally has or can get at the present time. 7 : : 

- The only conclusion to be deduced from these mien eines is th at the 

State took the fee to this land at the date of the grant of September 28, 
1850, but that its right to possession was held in abeyance until a 
‘ina, as the Indian right of occupancy should be surrendered by them. 
or otherwise ended by the United States. 
The suggestion of the Commissioner of Indian Affairs: that in ‘case ; 
the State still refuses to reconvey said land legal procedure be resorted 
to for the cancellation of the patent, does not seem feasible, in view of 
the legislation contained in the act of March 3, 1891 (26 Stat., 1093) 
amending section 8 of another act of March 3, 1891 e Stat, as 
which provides, among other things, as follows: __ 

That suits by the United States to vacate and annul any Watent horetorete issued 
shall only be brought within five years from the passage of this act, and suits to 
vacate aud annul patents hereafter issued shall only be brought within six Joa 
after the date of the issnance of such patents. . 


The limitation fixed by said act expired as to this patent more than 
one year ago, and hence a snit by the. United States for its annulment 
— would not be entertained. . 

The form in which the Commissioner of fie General Land: Office. 
submitted his question as hereinbefure quoted indicates that: he is 
inclined to the opinion that the rule announced by the supreme court 
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in Weeks v. Bridgman (159 U. 8., 541) as to the effect of an erroneous 
certification of lands by this Deperhuent would apply with equal force 
in case of a patent erroneously issued. The conclusion of the court in 
that case rested largely, if not wholly, upon the express provision of 
the act of August 3, 1854 (10 Stat., 346) under which the | cer tification 
there in question was issued, fan 

‘where lands embraced in such lists are not of the character amined by such acts 
of Congress, and are not intended to be grauted thereby, said lists, so far as these 
lauds are concerned, shall be perfectly null and void, and no right, mes claim, or 
interest shall be conveyed thereby. 

There may be cases where a patent might be treated by this Depart- 
_mnent as absolutely without effect, because. issued without authority or- 
in direct violation of.law. In Burfenning v. Chicago, St. Paul, Minne- 
apolis and Omaha Ry. Co (163 U. 8., 321), the court, after stating the 
rule that in the administration of the public land aye questions of 
- fact are for the consideration of this Department and that its judgment 

thereon is final, uses the following language: | 

Bat it is also equally true that when ‘by act of Congress a tract of iad has been 
reserved from homestead and pre-emption, or dedicated to any special purpose, pro- 
ceedings in the Land Department in defiance of such reservation or dedication, 
although culminating in a patent transfer no title, and may be challenged in an 
action at law. In other words the action of the Land Department cannot override 


the expressed will of Congress, or convey away public lands in Mistegnte or defiance 
thereof. 


The pr oposition that this Department. may ignore the patents as void, 


- or the other proposition that it may interfere in any way to dispute the | 


| right of the State thereto must rest upon the theory that the right of 
. the State to a patent had not attached, and this because of the right 
of oceupancy by the Indians existing at the date of the grant of 1850, 
and continuing up to the date of the patents. The only right the Indi- 
ans had at the date of said grant was that of the Menominee tribe to 
- remain. on said lands temporarily given them by the treaty of 1848. 
By joint resolution of February 1, 1858 (Gen. Laws of Wis., 1853, p. 
110), the assent of the State was given “‘to the Menominee nation of | 
~ Indians to remain on the tract of land set apart for them by the Pres- 
-ideut of the United States, on the Wolf and Oconto rivers, and upon 
which they now reside, the same being within the State of Wisconsin 
aforesaid and described as follows, to wit: “ Commencing at the south- 
east corner of township 28 north, range 19, running thence west thirty 
miles, thence north eighteen miles, thence east thirty wiles, thence 
south eighteen miles to the place.of beginning.” , 

This action by the State removed all doubt ag to the right of the 
Menominee Indians to remain upon said lands, but cannot properly be. 
construed as a relinguishment by the State of the fee to the Swany 
| lands within the boundaries described. | | 
The decision of the supreme court in Beecher v. Wetherby, supra, 18 
_authority for this conclusion, it being there held that the fee to school 
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lands eoiainied in 1 the State after the date of this resolution, and that. 
the United States had no authority to make other disposition thereof. 
These lands being encumbered by law with the right of occupancy by 
the Indians, the r-solution would have no greater effect than to formally 
witness the recognition by the State of this right. It cannot be taken. 
as evincing a willingness upon the State’s part, that the lands should 
be dedicated permanently or even temporarily to any other purpose 
than that mentioned—the occupancy of the Menominee nation of 
Indians. It did not express a consent that this right of occupancy 
might be transferred to any other nation or tribe of Indians. 

| Afterwards the Menominee Indians, by treaty of February 11, 1856 
(11 Stat., 679) ceded to the United States a tract of land, to be after: 
— wards solacted, which tract when selected, included aithin its bounda- 
vies the lands here in question. The Tadiace could convey no greater 
or better interest than they had, which was only the right of occupan cy, 
the fee being in the State. Tt is true this relinquishmeut of their 
claim was coupled with the statement that it was made : | 
for the purpose of locating thereon the Stockbridge and Munsee Indians, and such 


others of the New York Indians as the United States may desire to remove to the 
said location within two years from the ratification hereof, 


but this was a mere statement not even put in the form of a aoidition: 
The effect of that relinquishment was to determine the right of occu-. 
pancy in the Menominee Indians, and thereby remove the only obstacle 
to the merger of the right of possession with the fee. If this conclusion 
be correct, the right of the State to possession attached long pr lor. to 
the date of the patents, and consequently those patents were not 
erroneously issued. The State cannot therefore be compelled to relin- 
quish its claim to these lands, and there seems to be no course open to 
procure a relinquishment, unless it shall be voluntarily given. It is_ 
true the Indian allottee may have to suffer, but this comes not from 
the fault of the State, but from the mistake of the government in 
attempting to give the land to the Indian after it had conveyed the fee 
thereto to the State, and after the title of the State had been perfected. 
- While this answers the specific question in the note of reference I 
deem it proper to mention another phase of the matter. The act of 
March 3, 1893, after declaring who shall be members of said Stock- 
bridge and: Munsee tribe of Indians, makes a further provision as 
follows: | | 

And all members who entered into possession of lands under the allotments of 
eighteen hundred and fifty-six aud of eighteen hundred and seventy-one, and who 
by themselves or by their lawful heirs have resided on said lauds continuously since, 

are hereby declared to be owners of such lands in fee a in aeveralty, aud the 
government shall issue patents to them therefor. 

The allotments here i in question were selected by the Indians in 1856 
and 1857, and must therefore have been selected under the treaty of 
1856. That. they entered into possession of the lands thus selécted 
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and by themselves, or by their lawful heirs, have resided upon them 
continuously has been already adjudged by this Department when the 
allotments were approved. These tracts then seem to come within the 
letter of the law, declaring the Indian claimants to be the owners in 
fee thereof and requiring the issuance of patents to them. : 

" The land involved in the case of Beecher ». Wetherby, supra, also 
came within the letter of the law directing the sale of the said two 
townships, but the supreme conrt i in that case said : 


The act of Congress of F ebruary 6, 1871, authorizing a sale of the townships ocecu- 
pied by the Stockbridge and Munsee tribes, must, therefore, be held to apply only 
to those portions which were outside of sections 16. It will not be supposed that 
Congress intended to authorize a saleof land which it had previously disposed of. 
The appropriation of the sections to the State, as already stated, set them apart 
from the mass of public property which could be subjected to sale by its direction. | 


So in this.case the title to the tracts -in ‘question had passed out of 
the United States and Congress had no control ov er that title or author- 
ity to declare that it had vested elsewhere than in the grantee State. 
If the conclusion that the title had become complete in the State be 
cor rect, the issuance of patents to these allottees could have no effect — 
upon. that title, and nothing would be conveyed to the Indian thereby. | 
It will not be presnmed that Congress intended said declaration to 
apply to lands which had passed beyond the control of the United 
States, or that a. patent should issue which would be without effect. 

For these reasons these tracts, while seeming to come within the 
letter of said law of 1893, were not in fact within its terms, and hencé 
the provision therein: as to issuance of parents does not apply to said 
tracts. | | 

In conclusion, L: am constrained to advise you, as hereinbefore indi- 

cated, that a relinquishment of the lands in question can only be pro- 
eared through the voluntary act of the State of Wisconsin, and that a 
cancellation of the patents heretofore issued to nay State for these 
lands, can not be obtained by suit. 

Anyprdved. July 12, 1897. 7 

OC. N. BLIss, Secretar: > 


| MINING _CLAIM—PROTEST—P LACER-NOTICE—EXPENDITURE. 


ADAMS ET AL, v. QUIJADA ET AL, 
The issue raised is solely between the government and the entry man, in case of a 
hearing on a protest against a mineral entry, in which no interest in the land 
involved is alleged or shown on the part of protestant, prior to the appnontion 
for patent. , 
‘The fact that lode claims have oe located on a braet of land, and sabeaguently 
abandoned, can not aftect the good faith of a peer applicant. for the same land. 
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A misstatement in the published notice of an application for a placer patent, as to the 
. mining district in which the land is situated, is not fatal to the notice, where 
the land is accurately described by legal sub-div isions, and otherwise identified. 
The proof as to-expenditure should so itemize the improvements that it.can be 
ascertained therefr om why propor tion of the sum expended is included i in each 
item. 


Secretary Buss to the Commissioner of the General Land Office, Fuly 1.2, 
(W.V.D.) 2 OT | (P. J. 0.) 


On October 22, 1892, David Quijada made pnlieanen for patent for 
the Blue Mountain placer mining claim, located by legal subdivisions, 
embracing the SH. 4 of the SE. 4 of Sec. 13; es NE. 4 of the ar 4 of 
Sec. 24, T. 2 N., R. 11 H.; lot 1 of the NW. q, and the Ni. 4 of the 
NW. + of Sec. 19, T.2N. OR. 12 E.,M. D. M., Stockton, Cali eee land 
district: and. aéscribed a being fa Oalavends mining Aistrict: -No pro- 
test or adverse claim was filed during the period of publication, and 
on January 12, 1895, he made mineral entry No. 443 for the land. 

The location of this placer claim was originally made by Quijada and 
seven other persons, but the title of the others had passed to him by 
deed before ‘asking the application for patent, and he subsequently 
conveyed the same to Jackson D. McCarty. » 

On January 29, 1895, the local office transmitted to your office the 
affidavits of Gace of the original locators, in which they state that their 
~ ylames were used as locators without any authority, and that their sub- 
sequent deed was without consideration. 

On March 7, 1895, James Adams et ail. filed a Biotest ee the ety, 
allegiug’ (1) that the land was not placer mining ground; (2) that no 
placer mining had been done on any part of the land “ fora acae many 
years last past”; (3) that the entryman or his grantors have made no | 
' improvements thereon; (4) “that there are many valuable gold bear- . 
ing quartz ledges running through and across” the land, which were 
kuown to the entryman at the time he made his application for patent; 
(5) that the “quartz mines or ledges” were actually being worked and 
developed at the time; (6) that there is no such mining district as 
Calaveras, but the land is situated in the Madam Felix mining district; 
and (7) “that said application was made with a view to obtain posses- 
sion and patent to valid quartz mining ledges and to defraud the gov- 
ernment thereof” 

By letter of April 25, 1895, your office held that the affidavits of the 
original locators ‘do not warrant any investigation by this office, and, 
considered as protests, they are hereby dismissed;” and on the protest 
of Adams et.al. it was determined . | 
that you (the local officers) should notify the seoteutin that ies or any of. them 
will be allowed thirty days from notice hereof, within which to apply for notice of 
=) . hearing. | . | 
. Pursuant to this or der, Adams et al formally asked for a hearing, 
| (1) ‘on the ground of fraud in making said entry by said entryman”; 
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_ (2) that the lands are quartz mining, and not placer, and contain “well 
defined ledges and lodes of quartz in place, bearing gold”; (3) that the 
Jand “has been worked as quartz mining claim”; and (4) that the eee 
was made in the interest of McCarty. 

A hearing was ordered and had before the local officers, and asa 
result they found—. 


That the fact is established by a oreat preponderance of evidence. that the Blue 
Mountain placer mining claim, so-called, is not placer mining ground, ‘but that it is 
valuable for quartz mining; that the entire proceedings. by the defendant in this 
case, having in view the procuring of a government patent for the Blue Mountain 
placer mining claim have been characterized by bad faith and gross fraud: In view 
of which facts we recommend that the application for patent for ne Blue Mountain 
| placer mining claim be rejected. 


On appeal your office affirmed the action of the local officers, deciding 
‘that it is shown: (1) That two or three small gulches on the land in 
controversy have been worked, many years ago, as placer mines, but 
that the same were exhausted, and that, as a present fact, the land has 
no value for placer mining purposes; (2) that Quijada, or his grantors, 
had not expended $500 on the land in improvements ; ; and (3). 

that several well defined mineral beati ing veins of quartz extend into and across the 
Jand in controversy, but the evidence does not affirmatively and satisfactorily show 
that, as a present fact, these veins have been sufficiently developed to show that they 
can be operated with profit, nor is it shown that these veins are sufficiently rich to 


warrant miners of ordinary prudence and sagacity in e=pencug their means and 
labor 1 in an effort to develop them. : 


Whereupon the case now comes before the Department on the appeal 
of McCarty, and numerous errors of both law and fact are assigned, 
It will be observed that the affidavit of contest upon which your office ~ 
ordered a hearing does not allege any interest in the land in contro- 
versy, or any part thereof, in either of the protestants. This is also 
true of the affidavit that was filed before the local officers, under order 
from your office, and upon which the hearing was ordered. It may be 
further stated at this time, that the evidence taken at the hearing does’ 
not disclose any interest in either of. the protestants, to any part of the 
land included in the Blue Mountain placer claim, prior to the applica- 
tion for patent for the same. Whatever question there may be, there- 
fore, in this matter, in relation to compliance with the law on the part 
of the placer claimants, or otherwise, is simply a question between the. 
government and the sree nae: The protestants alleging no interest 
in themselves, and failing to show that aly existed at or prior to the 
time of the application for patent, they are necessarily without interest — 
in this controversy, and their testimony can only be used for the purpose 
of ascertaining whether or not there has been a compliance with the law 

on the part of the placer applicants. . 

The testimony in tbis case is very voluminous: and contains very 
much that is entirely irrelevant to any issue that: might have been 
raised in connection with the issuance of patent to the placer claim- 
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ants. It may be said that the theory of the protestants is, that imas- 
much as there is, in the southern part of section 19, and the northern 
part of section 30, some quartz mines that have peri developed, and 
that by reason of pune croppings, which appear on the surface extend-_ 
ing northwest from these mines and in the direction of the placer claim, 
the Jand in controversy is also valuable for quartz mining purposes. 
The fact is, however, as shown by the testimony, that this immediate 
district has been iow for its placer and quartz mines for a great ~ 
many years; that placer workings have been, in the early days of the 
history of California, carried on to a considerable extent on and in the 
- immediate vicinity of what is now known as the Blue Mountain placer 
claim; aud that there have been no workings or developments upon 
any part of the ground adjoining or in close proximity to the Blue — 
Mountain placer by which there has ever been disclosed any mineral 
that would pay for working, or upon which there existed, at the time 
the placer application was filed, any location. It is true that after the 
application for patent had been made, and the period of publication 
had ended, there was an attempt made by some parties to locate some — 
two or three claims south of a part of the land in controversy, which 
claims lap over onto the placer.claims; but it is not shown that these 
locations. were ever perfected; neither is it shown, by any Satisfactory 
evidence, that there was any discovery of inineral that would entitle 
them to ae locations, or that there was any work doue with.a view to 
developing the property. to ascer tain whether or not mineral existed in 
paying quantities. | 
Much stress is laid upon the fact that McCarty and another, in 1884, 
located two or three lode claims upon the land in controversy. It is 
shown that they did considerable work upon one of them, at least, for 
the purpose of developing a lode, if any existed, and that the same 
was abandoned as worthless, and tome n eats so for some ane before the : 
location of the placer claim.. 
The fact that there have been lode diane thus located ‘iva abet: | 
doned upon the land now sought under the placer mining laws, is no 
objection whatever, and does not indicate any fraud or lack of good faith — 
upon the part of the placer applicants. (United States v. Iron Silver _ 
~ Mining Oo., 128 U.S., 673-681.) 7 
. Itis very clear to my mind that if this land possesses any re for | 
mining purposes at all, it is for placer mining. It possesses no value 
for agricultural purposes, and the evidence is not sufficient to overcome 
the prima facie showing of its character as placer. At all events, it 
can not be disputed that it is not shown by the evidence that any min-. 
eral has ever been extvacted, or that any work has been done looking 
toward producing any ore, from any quartz mines or veins within the 
boundaries of the placer claim, eee , perhaps, alee as was done 
by McCarty as above stated. | 
The charge of . fraud on the part of Quijada in procuring this entry 


28 ie DECISIONS RELATING TO THE PUBLIC LANDS. 


in the interest of McCarty, is not, in my judgment, sustained a the 
testimony. Neither Quijada nor MeCarty appeared as a witness on 
the stand, although McCarty was present at the trial. The only testi- 
mony on the point of fraudulent conduct, is that Quijada was an 
“ignorant sheep herder”, in the employ of McCarty, and he and others 
made the locations, and that Quijada afterwards made application for. 
patent and final entry, when he conveyed the property to McCarty. 
~ Itis also charged that some of his co-locators were ignorant of the 
fact that their names bad been used in making the location; but if it 
be conceded that they were not cognizant of the fact that ‘their names 
had been used in making the location, they certainly ratified any act 
that may have been done in that direction by aa ease making a 
deed to Quijada for their interests. 
- The fact that in the publication notice the Siepenty was described as 
‘being in Calaveras mining district, is nob, in my jadgment , under. the 
circumstances in this case, fatal to the publication notice. The laud is 
otherwise accurately described by legal subdivisions, is said to be in 
the county of Calaveras, in the State of California, and the place of 
7 the record of the same is given as in the recorder’s office of Calaveras 
county. Your office did not deem this a fatal defect, as by letter of 
_ August 25, 1895, Quijada was required to farnish satisfactory evidence. 
of what mining district, if any, his claim was situated in. | 
There is one other point in connection with this matter, and that is, 
as to the amount of the improvements on the placer. claim, as repor ted 
by the witnesses. They state in their affidavit, accompanying the 


application for patent, that “said improvements consist of reservoirs 


and ditches and mining tools on said claim; ; also tail ee and that 
their value is not less than $500. 

It may be doubted whether this statement of the inprovenienis is 
sufficiently full and explicit to show the statutory amount ofexpenditure. . 
Mining tools could hardly be considered as part of the expenditure that. 
is demanded, aud it would seem to be better form for the witness to 
itemize the improvements, so that it could be ascertained with a 
_ reasonable degree of accuracy, by your office, what proportion of the 


$500 was included in the reservoirs, ditches, etc., and what in mining 


tools. The attention of your office is directed to this point, and such. — 
action should be taken in reference thereto as may be deemed advisable, 
giving the applicant an opportunity, if he so desires, to show the 
improvements that existed at the time the application was mee, and 
_ their value. 

Your office judgment is reversed. - 
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- REPAY MENT—PRE-EMPTION EN TRY. 
| FELIX McGinn. | 
No tight of repayment exists where a pre-emption entry is canceled on account. of 
the pre-emptor having prior thereto exercised lis pre-emption right, and the - 
record shows that he swore falsely, in support of his second entry, that he had 
never had the benefit of the pre-emption law. . 
> Secretary Bliss to the Commissioner of the General Land Office, Jul y 12, 
(W.V.D.) 7 1897. | : (J.L.) 


I am in receipt of.a letter of June 11, 1897, from the attorneys of 
Felix McGinn, enclosing an application by the latter dated May 15, 
1897, alleging that he is the only surviving. heir of John McGinn 
deceased, and. asking “‘for repayment of the purchase money paid on 
entry of the N. 4 of the SE. 4 and the NE. 4 of the SW. £ of section 1, 
T. 7 N., R. 4 W., as per cash certificate No. 567 issued at Helena, Mon- 
tana, bearing iate the 13th day of October, 1875”; and enclosing also 
a Tetter from the Assistant Commissioner of the General Land Office. 


addressed to said attorneys, rejecting ae application and returning _ 


the same to them. 

It appears that. John McGinn deceased, on October 13, 1875, made 
pre-emption cash entry of the one nandead and tweuty acres of land — 
above described, and that said entry was vanceled by the Commissioner 
of the General Land Office on February 26, 1877, in obedience to a 
departmental decision of February 22, 1877. | : 

Harvey Spalding and Sons, ane ee how presenting this satin in 
their letter of June 11, 1897, aforesaid, say: 


7 Upon reference to the Department decision of February 22 mentioned i in the Com- 
‘missioner’s letter above qnoted, it appears that the sole mieeiion considered in the 


decision, and the sole ground mentioned for the cancellation of the entry is the con- . 


flict with the grant to the Northern Pacific Company. 


The reference invited shows exactly the contrary. 

On June 27, 1876, the Commissioner of the General Land Office held 
for cancellation J oi McGinn’s entry aforesaid, the sole reason there- 
for being stated as follows: | : | 
‘The records of this office showing that he made pre-emption location at Dakota 
City, Nebraska, November 27, 1858, with M.B. Ld. Wt. 52,887—160 a, Act 55, R. and 
Rk. 35 covering SW. 4 14, 29,7 E. , 6th p.m., and that the same was Parner to him 
June 1, 1861. 

See. 10 act 4th Sept. 1841, rer Sec. 2261 R.S., of U.S., provides that “No person 
shall be entitled to more than one pre-emption right. “4 

The departmental decision of February 22, 1877, a disposing of — 
MecGinn’s appeal from the Commissioner’s decision of June 27, 1876, 
simply said: . | | | 

- The facts are correctly stated by you, ana your dleotsibn, for the reasons stated 
therein, is affirmed. _ . 

The brief of argument filed in that case on behalf of the Northern 
Pacific Railroad. Company expressly admitted that McGinn’s rights as 
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— a settler were superior to the company’s rights under its grant, if McGinn | 

were a qualified pre-emptor; and the proofs compelled the admission. 

The claim that MeGinn’s. second oe was canceled for conflict 
requires no further attention. 

The records show that John McGi inn had made a previous pre- emption 
cash entry as found by the Commissioner’s decision; and that, never- 
theless, McGinn, on October 13, 1875, in support of his ncoaud pre: 

. sacar cash entry, had made oath, “that I have never had the benefit: 
of any right of pre-emption under this act;” meaning the act of Septem- 
ber 4, 1841, as re-enacted in sections | 2259, cia 2261 and 2262 of the. 
Revised Statutes. : 

Section 2262 of the Revised Statutes provided that: 


Before any person claiming the benefit of this chapter is allowed to enter lands, he 
shall make oath before the receiver or register of the land district in which the land 
is situated, that he has never kad the benefit of any right of pre-emption under sec- 
tion twenty-two hundred and fifty-uine; ... and if any person taking such oath 
_swears falsely in the premises, he shall forfeit the money which he may have paid 
for such land, and all right and title to the same. 


John MeGinn’s entry was canceled in obedience to this statute. An 
application for repayment os ouey thus forfeited cannot be enter- 
tained. 

It seems that in the year 1877, Jolin McGinn in. his lifetime, applied 
- for re payment of the purchase money under section 2362 of the Revised 
Statutes, which was then the law in force. On December 4, 1878, the - 
Commissioner of the General Land Office by a letter pall feased to Hon. : 
Martin Maginnis, then a delegate in Congress from Montana Territory, 
declined to recommend the re-payment of the money paid by McGinn, 
and referred to section 2262 of the Revised Statutes hereinbefore quoted,. 
as a conclusive limitation of the author ity of the administrative Drath 
of the government in such cases. i 

The action of the General Land Office in respect to the application 
of Ielix McGinn, the alleged only surviving heir of John McGinn 
deceased, is hereby approved, and said. application is hereby moet 
You will serve npon said attorneys a copy of this letter. 


REPAYMENT—FORFEITED RAILROAD LANDS. 
CRAYTON P. BRYANT. 


A purchaser of forfeited pallet lands. under section 3, act of September 29, 1890, 
is not entitled to repayment where his entry is properly allowed on the proof 
presented, but is subsequently eanceled on account of the falsity of. said proof — 
in a matter essential to the allowance of the entry. 


Secretary Bliss to the Commissioner of the @neea. Land Ofice, July 1D 
(W. ¥. Dz.) - . *8eere, * | | (G5.@,) 


On July 26,1893, Cuyint P. Bryant made cash entry No. 19396 for 
lots 1, 2,5 and 12, and the N.4 of the NE. 4 and the SE. 4 of the NE. 4, 
7 See. 33, 7. 15 §., RB. 7 B., San Francisco land district, California. 
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“This land was embraced within the grant to the Southern Pacilic 
Railroad Company and was thereafter forfeited. | 
In his application to purchase Pea to the 1oGa office August 
22, 1892, Bryant Stated: | 3 


I minonueed the said land of one Burns who filed with the railroad company in 
1887, with the bona fide intention to secure title thereto by purchase from the South- 
ern Pacifie Railroad Company when earned by it by compliance with the conditions 
or requirements of the granting act of Congress. Ri 


In his final proof submitted to the local office J uly 26, 1893, br yaut 
stated : 


Have not lived on theland. . In 1888 I rere the aa of one Burns who onan male 
R. R. filing in 1887 and I took possession with the bona fide intention of purchasing 
from the 8. P. R. R. Co. when they had earned title under the conditions of their _ 
grant. I went there under the printed invitation of the R. R. to settlers. 


— The proof was accepted by the local officer S, the pur chase mon ey paid 
by the entryman, aud the entry allowed. 7 
_. By letter of September 5, 1894, your office directed the local officers | 


: to require the entryman to substantiate his statement that Burns had 


filed with the railroad company in sis and had thereafter transferred 
the land to the entryman. : 

May 17, 1895, the entryman, coulis his inability to substantiate 
his representation that Burns had filed upon the land with the railroad 
company in 1887, surrendered his receiver’s receipt, executed a relin- 
‘guishment. of all claims to the laud, and made application a repay- 
ment of the purchase money. 

These papers were Eranamitted i the local office to your office, 
whereupon the entry was canceled and the apn ons for repayment 
held for further consideration. 

duly 9, 1895, your office denied the siesta for repayment. 

The ee filed a motion for review of your said office decision 
denying the application for repayment, and also an application for 
reinstatement of a portion of his cash entry. Iu support of this appli- 
cation for reinstatement the entryman furnished a copy of his grantor’s 
application, dated April 21, 1888, to purchase this land from the South- 
ern Pacific Railroad Company, and in an affidavit accompanying the 
same says, referring to. your oifice letter of September 5, 1894— | 

I was informed thereby that it was necessary for me to furnish testimony that 


Burns’s application to the R. R. Co. was before ee This I could not do as Burnes’s 
application was after 188%. 3 | | 


. Febr uary 4, 1896, your office denied the motion for review as well as 
the application for reinstatement. | 

_ Appeal is made to this Department, but no error is assigned on the 
denial of the application for reinstatement. 

Bryant’s cash entry was made under the third section of the act 
of September 29, 1890 (26 Stat., 496), which, as applied to this case,. 
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describes the persons who may make purchase thereunder in the fol- 
lowing language: | | 

Persons .... in possession ae under deed, written contract, or license from, 
the State or corporation to which such grant was made, or its assig oe executed 
prior to January first, eighteen hundred and eighty-eight, | 

‘This statute was discussed and fully construed in Bastman v Wise- | 
man (18 L. D., 337) and Moore v. McGuire (21 Li, D., 392). 

It is clear from the foregoing statement that amis was not, in con- 
- templation of the act of September 29, 1890, supra, a. licensee of the 
- railroad company, because even his application to purchase was not 
made prior to January 1, 1888. The entryman herein, by his purchase. 
from Burns, acquired no better right than was possessed by the latter. 
_. The entryman was not entitled to make cash entry under the statute 

named, but his entry was not ‘erroneously allowed.” Its allowance 
_ was secured by Bryant upon his express representation and statement 
_ that his grantor (Burns) had made application to the railroad company 
in 1887 to purchase, and had thereby become the licensee of that com- 
pany. The local office was not responsible for this representation and 
statement; it was the act of the entryman, made for the purpose of 
securing fie allowance of his entry, and he alone was responsible for 
any error therein. The error here shown was not in the allowance of 
the entry by the local officers, but was in the proof ne by the 
entryman. 

The subsequent affidavit of the éntr yman 4 shows that the statement 
made in the application to purchase and in the final proof was untrue. 
That statement was an essential one in the proofs presented, because 
without it the entry could not have been allowed. Had the. entryman 
correctly stated the time when his grantor, Burns, filed. with the rail. 
road company, the proofs would not have been Seeopted: payment 

would not have been permitted, and the entry would not have been 
allowed. | 
The: entrymat earnestly attempts to eon his conduct. on the 
theory that he was laboring under a reasonable misapprehension as to 
the law, but he mae OI no endeavor. to eee his misstatement of. the 
facts. 

Repayments of purchase money can only be made in ‘pursuance of 
law, and this case is not of the char acter described in the repayment 
statute. | See tg | | 
Your office decision is affirmed. 
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DESERT LANDS -ACT OF AUGUST 18, 1894—CONTRACT. 
STATE OF WASHINGTON. 


-Under the provisions of the State statute accepting the terms of the desert land act. 
of August 18, 1894, a contract on behalf of the State, with the United States, 
executed by the Commissioner of Arid Lands for said State, isnot valid if not 
approved by the governor and Ee obt par Benetat of said State. 


Secretary Bliss to the Commissioner of the General Land Office, J uly 12, 
(W. V.D.) - - 1897, (J. 1. P.) 


- I am in receipt of your office letter “EF” of the 19th ultimo, submit- 
ting a map, lists, two contracts and other papers, filed on behalf of the 
State of Washington, under Sec. 4 of the act of August 18, 1894 (28 
Stat, 372-422), designating for segregation certain lands to be irrigated 
from the Natchez and Columbia River Irrigation Canal, aggregating 
6654.59 acres. After calling my attention to. certain tvposraplidal | 
errors in the contracts (marked in pencil) which do not affect its mean- 
ing, you direct my attention to the fact that the contract submitted on 
behalf of the State is signed by the “Commissioner of Arid Lands” 
for said State, but is not approved by the governor and attorney- gen-- 
eral. You refer to the proviso to section 3 of the act of the state legis- 
Jature of Washington, approved March 22, 1895, accepting the provisions 
_ of the “Carey act,” and being in doubt as to the validity of said. cou: | 
tract, yon submit it for my consideration. _ 
Section 3 of the Washington act, above referred to, after defining and 
prescribing the duties of the commissioner of arid lands, provides 
and he is further empowered to contract for the construction of ditches and canals, 
the building of dams and reservoirs, the irrigation, reclamation, settlement and sale 
of said arid lands, and to do and perform any and ‘all things necessary to be done in 
carrying into effect the objects of this act: Provided, that no contract or sale made 


by said commissioner of arid lands shall bei in force and effect until the same shall 
be approved by the governor and attorney general, 


Section 4 of said act, after prescribing certain further duties of the 
commissioner of arid nae provides. that he — iS ip ek 
shall take all necessary steps on behalf of the State to secure a contract cee on 
the United States to donate, grant, and parent to this State or its assigns the said 
arid lands ete. 

-I am aware that under the general rule governing the construction of 
a 2 Proviso, it must be construed in connection with the section of which 
it forms a part, and that 16 does not apply. to. other sections unless 
“plainly intended so to do.” (Sutherland on ‘Statutory Construction, 
Sec. 223), But in this case I think the “plain intent” of the Washing: 
ton legislature, that the proviso to See. 3 of said act should apply to 
any contract made by the commissioner of arid lands, is apparent. 

The commissioner of arid Jands is vested by the act in question with 
authority to make on. behalf of the State two classes of contracts: : one 
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to secure to the State from the United States the lands comienplaiea 
by the ‘Carey act” of August 18, 1894 (supra); and. the other to dis- 
pose of said lands for the purpose of irrigation and reclamation. It is 
of primal importance to the State, that the first class of contracts should 
be properly executed, for if they were not the second class of contracts 
would avail nothing, and of this the legislature was unquestionably 
aware, And when, in the proviso to the 3rd section of said act, it was 
declared that no contract or sale made by said Commissioner ete. shall 
be in force and effect; until the same shall be approved by the governor 
and attorney general, it meant both classes of contracts herein men-. 
tioned. It in short meant any contract that said commissioner might _ 
make in reference to the acquisition or epee of said lands by. the | 
State of Washin eton. 

As the contract transmitted by your letter “F” of the 19th ultimo is 
not approved by the governor and attorney general of Washington, it. 
is returned herewith Seow, action peperer with: the other papers in: 
the case. : 

The recommendation made ie you in the last paaeenae of your letter | 
of the 19th ultimo, relative to the amendment of the forms and the con- 
tract in the circular of. November 225 1894, will be made the subject of: 
a Sepanete communication. | | 


PRACTICE-—NOTICE OF DECISION—ATTORNEY—APPEAL. 


WALKER vo. GwIn, 


Service of a notice of a decision upon an attorney of redord is notice to the party he 
| represents. ; 
Where a party is represented by two aficerioys of poeotdl: Goa one of said attorneys. 
accepts service of a notice of decision, such party will not be heard to plead a 
private understanding between himself and his attorneys under which all notices 
__ were to be served on the other attorney. | | : 3 
The Department is without jurisdiction to entertain an appeal if notice thereof is 
not filed and served within the time provided i in the Rules of Practice. 


Seer ‘etary Bliss to the Commissioner of the General Land Office, Tuly 12, 
(W. V. D.) Se «1897, Saee (B. B., JR.) 


This is a motion to dismiss the appeal of Charles L. ee in the : 
ease of said Walker v. Austin B. Gwin. | 

On December 7, 1896, in that case, involving the SE. 4 of section 29, 
T.20 N., R. 8 EH. Perry, Oklahoma, land district, your office, affirming: 
- the decision of the local office, held that Walker, although the prior 
settler, had failed to reside upon the land as required by law, and that 
therefore the right of Gwin to the land under his soldier’s declaratory © 


statement filed October 3, 1893, and his entry March 29, 1894, and due 


residence and improvement, was supericr to that of Walker, and 
awarded the land to Gwin. Cn March 24, 1897, Jno. A. Oliphant, as _ 
eres for Walker, filed and seryed on Gwin's eporney an. appeal : 
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from the decision of your office. On June 5, 1897, Gwin filed a ‘motion 
to dismiss the appeal on the grouud that the same was not filed, nor a _ 
copy thereof served on the appellee or his attorney, within sixty days: 
from personal service of notice of your office decision, as required by 
the rules of. practice. 

It appears that Walker was represented at the trial of the case ‘by: 
two attorneys—one of whom was said Oliphant, and the other one L. P. 
Hudson. In the record is found the following acceptance of notice of 
your office decision: bo 


Before the United States Land Office, Perry, Okla., Dec. 30th, 1896. 


CHARLES L. WALKER | 
Involving the SE. + Sec. 29, T. 20 N., R. 8 By I. ’ 
AUSTIN Be Gwin. 7 


We hereby accept service eof Commissioner’s letter * HY, A. B. W., of December 7th, 
1896, in the above entitled case, in favor of Gwin, and the receipe of a copy of said 
letter is hereby acknowledged, together with the right of appeal therefrom within 
sixty days from this 30, day of December '; 1896. 


Dec. 1896. . 
hea ge Hupson, | 
Atty. for. Walker. 


Morris & KELLOGG, 
=. Attys. For Gwin. 


This was clearly notice to “Walker of said decision, if Hudson was at. 
the time of the acceptance still his attorney of record (Yeoman v. 
DeRoche, 22 L. D., 24). 

With the appeal there was filed an affidavit = Walker statin s— 


That he is the contestant above named; that John A. Oliphant was and now is the | 
chief -counsel in his behalf since the filing of said contest, aud the atty who had | 


charge in person of his said contest and upon whom all notices and orders were to. 


_ be served, and to whom [ looked for information as to what I should do and the. 
absolute management of said contest; that L. P. Hudson was only employed. to assist 
my said atty in the trial of said aonteat and was not to have the care and manage- 
ment of said coutest thereafter; that the decision of the Hon. Commissioner as made 
-in this contest was served on said Hudson, as the record shows, who neglected to 
notify this contestant of the same, and that.this contestant did not find out about 
the same until after the time for an appeal had éxpired, and then only through his 
contestant; that he inquired before said time was up, and was informed no decision 
had been eae at said Land Office; that affiant if defeated before the Hon. Commis- 
sioner in said contest had intended to appeal, and had so instructed his said atty 
Jno. A. Oliphant; that he would have done so had he been so notified; that he relied . 

on said Oliphant having the notice served on him of such déciston when made, so 
that an appeal could be taken if desired; that affiant desires to appeal and feels 
he has a prior. aud better right to said land and therefore asks that such right be > 
granted. 


With the appeal there was also filed an affidavit by Oliphant stating — 


‘That he has had charge of thé contestant’s cause ever since said contest was com- 
menced; that he has endeavored at all times to give the same his personal attention; 
that said Hudson was employed to aid him in the trial of said contest, but that affiant 
expected and so instructed that all notices and decisions in said contest be made 
on him; that affiant had no knowledge that said contest had been decided until the’ 
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fact had been written him by contestant, and that on going to the land office, found - 
that the time had expired to take an appeal to the Hon. Secretary ; that said con- 
testant had requested an appeal be taken in case a decision was rendered against : 
him, and would have done so had he known of the same in time. | 
While these affidavits tend to show that Walker and his attorney 
Oliphant understood between themselves that the latter was to be 
chief counsel for the former, they do not show that Hudson was not 


-. Walker’s attorney of record at the time of the above acceptance of 


notice, nor that there was any such limitation upon Hudson’s authority 7 
as attorney as would preclude such acceptance from binding Walker in 
_ the premises, It is significant that no explanatory affidavit of Hudson 


_ has been filed in behalf of Walker. Walker does not state that Hud- 


son’s attorneyship in his case ceased with the close of the trial or that 
it has yet ceased. The appeal from the decision of the local office to 
your office in behalf of Walker is signed by both Oliphant and Hudson 
as “Attys. for Pltff.”, and thus signed was served upon Gwin’s attor- 
neys, and the service by them. accepted, Furthermore, M. C, Latta, 
clerk in charge of the contest docket and papers in the local office, in 
an affidavit filed with said motion, swears positively that he “verbally” 
informed said Oliphant of said decision and of the fact that. formal 
notice thereof had been given to Hudson, soon after such notice was 
given, and that to all os Oliphant “Responded ‘All right’, or words to 


that effect.” 


The local officers were: not notified ot any limitation upon Hudson’s 
attorneyship, nor that his attorneyship had ceased . prior to the said 
acceptance. A party can not, based merely upon an alleged private 
understanding between himself and one, or even both, of his attorneys 
of record, limit the ordinary functions of one of them so as to avail 
himself of all the advantageous consequences of the relation of client 
and attorney, and, also, solely at his own election, avoid the conse- 
quences of that relation when they are adverse to him, to the prejudice 
of the rights of his adversary. Service of notice was evidently made 
in good faith upon Hudson and so accepted by him. So far as the 


record discloses, he was then still Walker's s attorney, and the accept- 


ance within the scope of his authority. N otice to him was notice to 
Oliphant and Walker (Rule 106), If he was recreant, failing, as alleged, 
to notity his client or to take the necessary steps to secure the right of © 
appeal, that is a matter not as the Department, but solely between him 
and his client. 

Notice of the appeal was not tiled and served in time (Rule 86 ' and 
hence the Department is without jurisdiction under its rule to entertain 
the same (Van Dyke v. Lehrbass, 24 L. D., 322), : 

The motion is allowed and the appeal dismissed. 
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 SEETLEMENT gietie- ance ee 

SPRING 0. REINBOLD bT AL, 
- Settlement on land covered by the subsisting entry of another confers no right as 
against the record entryman, but as between settlers on land thus reserved the 


settlement first in time, other things being equal, is entitled to Preeedence, on 
the relinquishment of the record entry: 


‘Secretary Bliss to the Commissioner of the General Land Office, July 15, 
(W.V.D) | 1897. (0. W. P.) 


This isan appeal by Frank Spring from the decision of your office, 
dated April 4, 1896, in the case of said Spring v. Adam Reinbold and 
Gabriel Markvart, involving | the N W. 4 of section 1, township 124 N., 
range 73 W.,, Aberdeen land district, South Dakota. | 

The fepord history-of the case 18 fally stated in your office decision, | 
— and need not be now repeated. 

On December 20, 1888, Gabriel Markvart made homestead eniy No. 

7505 of said land. =~ 

On October 1, 1895, the local officers received by mail Adam Rein- 
bold’s affidavit of contest against said entry. Subsequently, on the | 
same day, Frank Spring filed an affidavit of contest. Reinbold, in his 
affidavit, charged that Markvart | 

has wholly abandoned said entry, and has sold his buildings and improvements “3 
thereon to said contestant, and delivered to him his receiver’s receipt No. 7505 for 
said tract, and agreed to execute a relinquishment for his homestead entry, and 
deliver the same to said contestant, but failed to do so before leaving the State of 
South Dakota; that he is now a non-resident of this State, and has changed his resi- | 
dence therefrom; that the said claimant has given me full possession of said prem- 
-ises and all the buildings thereon, and that said tract. is now my home exclusive 
of all others, , | 

Spring, in his affidavit, alleged abandonment and change of residence, | 
and that the land is not cultivated as required by law; and further . 
charged . 


r : 


that claimant has left the State of South Dakota and wholly Shawabnea x said tract; 
that his family have wholly abandoned the tract and sold all improvements thereon : 
and that claimant: has sold a relinquishment of said tract. 

_ No hearing was liad on these contests, but on November: D, 1895, 
Reinbold presented at the local office Markvart’s relinquishmetit, exe: 
cuted November 2, 1895. Markvart’s entry was thereupon canceled 
and Reinbold permitted to make homestead entry, No. 9887, of the land. 
On November 11, 1895, Spring made homestead application for the 
saine, and with his application filed an affidavit, in which he alleged 
that he had .made improvements on the land in question in the latter 
part of October, 1895, and 
that he has followed up said improvements by residing on said tract more or less of 


the time since to daté hereof. . That he was living on the tract above on the night 
of November 4th and slept thereon, that he further slépt on said tract for several 
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‘nights immediately prior to said November 4, 1895, and especially has endeavored 
to make said tract:-his home in so far as he was able within the last few weeks, and 
has made improvements thereon. That he was residing on said tract on Tuesday, 
the 5th of November, 1895; most of said day, that he was livi ing and eee on said 
tract during the said fifth of November, A. D. 1895, . | | 

and applied for a hearing thereon, which was denied. " Sorine appealed. 
Your office affirmed the ruling of the local officers. | 

Reinbold, in his affidavit of contest, received at the local office on 
October 1, 1895, alleges that Wacko ‘has given me (him) full 2 
possession of said premises and all bis buildings thereon, and that said 
tract is now my (his) home, exclusive of all others,” and Spring ouly 
alleges that he had made improvements on the land in the latter part’ 
of October, 1895, and has followed up said improvements by residing 
on the land “more or less of the time since to date hereof.” __ | 

It is a well settled principle that as against a record entry a subse- 
quent settler can acquire no rights by virtue of his settlement; but as 
between settlers subsequent to the date of the entry, the settlement 
first made in point of time, other things being equal, is entitled to the © 
higher consideration, as soon as the entry is relinquished. (Hall V. 
Levy, 11 L. D., 284; Geer . Farrington, 4 L. D., 410.) 

Spriug’s. spplicadon for a hearing does not alee priority of settle- 
ment as against. Reinbold and was therefore properly denied, but this 
denial should be without prejudice to any claim that may ihoreatter be 
made on the ground of priority of settlement. | 
Your office decision is modified accordingly. 


‘RAILROAD GRANT—WITHDRA WAL-—ADJUSTMENT. 
RUHGA ET AL. v, THE BURLINGTON, AND MISSOURI RIVER R. &B. Co. 


The lands on the south side of the Pesan and Missouri road, Te the one is 
deficient, that were subject to the grant at definite location, are not open to entry, 
but must remain in 1eservation, subject to such action as may be required on the 
termination of the judicial proceedings now pending with respect. to the excess 

of lands received by said company on the north side of its road. 


Secretary Bliss to the Commissioner of the General Land Ofie, July 15, 
(W. ae = eid 1897, - (EMR) 


This case ‘involves the SW. 4 of section 29, 1 10 N » R.12 E. Lincoln 
land district, Nebraska. 

The record shows that on March 22, 1884, the local officers rejected — 
the applications of Charles Ruhga and Benjamin Betts to make pre- 
-- emption filing for the above described tract. The application of Ruhga 

_was for the E. § of the SW. 4, and that of Betts for the W. 4 of the 
same quarter section. These aupieacons were offered, and rejected. on 
ae same day by the local officers. 
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_ Ruhga alleges that he moved upon the land in 1875, having purchased _ 
the improvements of one Isaac Moore for $500.00, and that he has since 
continuously resided thereon and has valuable improvements on the 
_ land; that in 1878 he employed and paid an attorney to secure.a home- 
_ stead entry of the land (the said EB. 3 of the quarter-section) for him, 
but said. attorney failed and neglected to do so, and he asks that a 
hearing be ordered to determine the trathfuln ess of the allegations 
made by him. — 
_. Betts sets forth fiat he first began faiprovenanis upon the Jand 
cited (the W. 4 of the SW. 4) by him, in 1869, and moved thereto. 
and established his residence thereon in 1870, and has continued to live 
there ever since; that.he,‘also, has valuable improvements, and that he 
employed the same attorney as Ruhga to secure a homestead entry of © 
the Jand for him (Betts), which attorney failed and neglected to do so; 
and be asks that a Tear be granted him in order to prove his alle- 
gations. 
_ February 24, 1896, your office decision was rendered, wherein it was _ 
held that the land was withdrawn for the benefit of the Burlington and 
Missouri River Railroad, and you, therefore, peed the applications 
of these appellants. 

‘It appears from your said office decision, that these tracts are within — 
the limits of the grant to aid in the construction of the said road, under 
the act of Con gress of July 2, 1864. (13 Stat. , 356), the rights of which 
company attached June 22, 1865, and on account of which withdrawal 
was made February 14, 1866. 4 

_ duly 6, 1867, the State of Nebraska selected this land for school pur- 
poses, which S lection was canceled by your office decision of December 
11, 1877, on account of conflict with the rights of said railroad. : 

- November 15, 1878, the Burlington and Missouri River Railroad Com- | 
pany applied ‘6 list this land, but, owing to the failure of the then local 
officers to certify the same, no action was taken thereon. ea 
_ The decision from which appeal is taken, held that though this com: 
pany had received more land than it is entitled to, such excess exists on 
the north side of the-road as constructed and, as the land-now sought — 
to be entered by these appellants lies south of said road, it cannot now | 
be said that it may not be needed in satisfaction of the grant; espe- 
cially, as suit is now pending it the courts—having been brought at the 
instance of the Department—to recover the excess peeronere 80 erro- 
neously conveyed to the defendant. 

In the case of Chapman e¢ al. v. Burlington and Missouri River Rail- — 
road Company (20, L. D., 496), it was held (syllabus): 


The grant to this company in the State of Nebraska contemplates that one-half of - 
_ the land granted shall be taken on each side of the road; but in the adjustment 
of said grant the company has received more lands than it is entitled to, the excess 
lying on-the north side of the road, and although suit i is pending for the recovery of 
said excess, and that under the act of March 3, 1887, no more lands can be patented 
to the company, yet) lands on the south side of said road, where the grant is deficient, 
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_ that were subject to the grant at definite icaatiuus aré not open to entry, but must _ 
remain in reservation, subject to such further disposition as the action of the court 
on the suit to recover may seem to require. 


This case appears to dispose of the one at bar. It is in all essential 
respects similar, and, under its authority, the decision apes from 1 is_ 
affirmed. | 

No allegation of SSeionenes is made by either of the appellants, prior 
to either tlie attachment of the rights of this defendant, to wit, June 
22, 1865, or the time when the withdrawal became effective February 14, 
1866. 


SCHOOL LAND-INDEMNITY SELECTION—RESERVATION, — 
STATE OF CALIFORNIA. 


An application-of the State to.select school indemnity, on a basis of an alleged loss 
of unsurveyed lands within a timber reservation, prior to an official determination 
of the number of tow uships included in said reservation, may be accepted and 
treated as valid, not in recognition of aty such right on the part of the State 
but as a matter within departmental discretion, wliérée no Bood reason exists for 
adopting a different course. 


*, Seer ‘etary Bliss to the Commissioner of the General Land 4 Ofice, July 15, 


(W.V.D) 1897. OW. A.B) 


On April 29, 1897, the Department referred to your office for report a 
letter from Mr. F. A. Hyde, relative to certain school indemnity selec- 
~ tions in the State of California. 

These selections were based upon unsurveyed liinds alleged to have 
been lost by reason of the timber reservations established by executive | 
orders of February 20. 1897, 

It was stated by Mr. Hyde that said selections weré suspended athder 
the supposed requirenients of an order from the Department tempo- 
rarily suspending all proceedings under the forest reservations of 
February 22; 1897, and that as Oalifornia is placed on a different footing 
from the other States under the instructions of July 23, 1885 (4 L. D., 
79), an indefinite suspension of applications to select school lands would 
- prove a serious matter to locators in said State. 

Your office letter of May 15, 1897, reports that: 


Thete has been no order ftom the Department. directing suspension, bot action 


filed based upon unsurveyed lauds alleged to have been lost by reason of the reser- 
vatious established by executive orders of February 22, 1897; niitil the status of stich 


. reserved lands and the State’s present right to select indemnity for losses pecasionya 
thereby could be satisfactorily determined. 


It is further stated that: 


Section 2275 U. 8. R. S. amended February 28, 1891 (26 Stat., 796), provides, that 
‘‘it shall be the duty of the Seeretary of the Interior, without awaiting the exten- 
sion of the publie surveys, to ascertain and determine, by protraction or otherwise, 
the number of townships that will be included within such Indian, military, or other. 
reservations, aud thereupon the State or Territory shall be entitled to select indem- 
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nity latids to the extent of two sections for each of said towashipa, in lieu of sections 
sixteen and thirty-six therein, ” and the question | ‘irises, cai a valid selection be 
made upon a basis of reserved lands in advanice of an official determination as to the 
~ number of townships included in ‘sich reservation. It is true, that in cases of per- 
manent reservations, where selections lave been made on the Lasis of townships 
apparently within a reservation,.the sélections have been permitted to stand upon 
ascertaining that the loss actually existed, the protraction of the township lines 
being considered a mere ministerial function; and while I am inclined to believe 
that such is the true principle to be observed with regard to permanent reserva- 
tions, it does not, apply with the same force to reservations temporary in character, 
or concerning which further executive or legislative action is contemplated or 
required. 


The timber reservations created by éxéoutive orders of February 2°, 
1897, were ititended to be permanent in character, but some dissatis: 
Faction having been occasioned thereby, the matter was taken up by 
Congress, and atthe time your office letter was written there was 
pendiug before Congress a bill pas for the modification of said 
orders. | 
On June 4, 1897, an act, entitled “An act: jnaking appropriatiotis for» 
_ sundry civil expenses of the government for the fiscal year ending June 

thirtieth, eighteen hundred and niuety- eight, and a tor other DEER 
was approved. Said act provides: 7 


That the executive orders and proclamations, dated Februar y twenty- eeu 
eighteen hundred and ninety- seven, setting apart and reservilg. certain lands in the 


States of Wyoming, Utah, 1 Montina; Washington, Idaho, and South Dakota aus forest — 


reservations, be; and they are hereby, suspended, and the lands embraced therein. 
restored to the public domain the same as though said orders and proclamations had 
not been issued: Provided fur ther, That lands embraced in such reservutions not 

_ otherwise disposed of before March first, eighteen hutdred and ninety-cight, shall 
again become siibject to the operations of said orders and proclamations a8 now 
existing or hereafter modified by the President. 


It thus appears that the action contemplated by Congress i in régard 
to the timber reservations created by executive orders of February 22, 
1897, has now been taken, and that such action doés not affect the 
| timber reservatiots established by said orders in the State of California, | 
which remain as originally created. 

The statis of the lands included within these reservations i in the State ~ 
of California has apparently, then, been fixed, and the first reason 
assigted by your office for deferring ‘action on the applications of tle 
State to select in demnity for unstirveyed school sections included within 
such reservations has been removed. 
The sole remaining question for consideration, therefore, is whether’ 

a valid selection can be niade upon a basis of reserve lands in advance 
of an official determination as to the munnper of voncenipe included in | 
_ guch reservations. | 
 - Section 2275 of the Revised Statutes of the United States, as amended | 
by the act of February 28, 1891, reads, in part, as follows: | 

And other lands of equal acreage are also hereby appropriated and granted and 


may be selected by said State or Territory where séctions sixteen ox thirty-six sire 
mineral land, or are included within. any Indian, military, or other reservation, or 
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are otherwise disposed of by the United States. . .. . And it shall be the duty of the. 
Secretary of the Interior, without awaiting the extension of the public surveys, to 
ascertain and determine, hy protraction or otherwise, the number of townsbips that 
will be included within such Indian, military, or other reservation, and thereupon 
the State or Territory shall be entitled to select indemnity lands to the extent of two 
_ sections for each of said townships in lieu of sections sixteen and thirty- six therein.. 
Under a strict construction of this section it would seem that the 
right to select indemnity for school lands lost by reason of such reser- 
vations does not accrue to the State until after an official determination 
_by the Secretary of the Interior as to the number of townships ineluded. 
within the reservations. : ; 
It appears, however, that the Department has eveintoce treated the 
order of procedure giveu in said section as directory rather than man- 
datory, and that it has been the custom for the State to take the. 
initiatory step where the reservation is connected with the public su- 
veys, so that the calculation as to what townships would. fall within 
said reservation, if the surveys were extended, is a simple matter. In — 
such case the State files its application to select a certain tract, naming 
_as basis an unsurveyed school section which would fall within the 
reservation if the lines of Survey were extended. If it appears, after 
- exainination, that the tract named as basis i is actually. lost to the State 
by reason of the reservation, and there are no adverse claims to the 
tract selected as indemnity, the application is approved. | 
This method saves time and enables the State to select indemnity 
lands earlier than it could if it had to wait until after the Department 
had officially determined the number of townships included in the 
reservation. The application to select indemnity being on file at the 
time the official determination is made, the official determination and 
‘the approval of the application are practically simultaneous. So far 
as the United States are concerned, it makes little difference whether 
this official determination is made before or after the State files its 
application to select indemnity. Thereis a practical advantage to the 
State, however, in having its application to select indemnity on file at 
’ the time the official determination is made. | ‘ 
There seems to be no good reason why the practice heretofore fol- 
lowed by the Department should not be continued. The amendatory 
et of February 28, 1891, aims to facilitate the selection of indemuity 
by the State, not to delay it. Thus, the Commissioner of the General 
. Land Office, in his report u pon the bill which afterwards became - 
act of February 28, 1891, said: 3 


The purpose of the proposed legislation is to sie the proper selection of indem-. 
nity to be made at once, while good lands can be had for selection, before the time, | 

more or less distant, when actual surveys of the reservations will be made, and when 
it is a matter of course that the good lands will be joa appropriated ae other 
purposes, under existing laws. 


Judge Cooley, in his Constitutional Limitations (4th Ed. 93), says: | 


_ Those directions which are not of the essence of the thing to be done, but which 
are giyen with a view merely to the proper, orderly, and prompt conduct of the 
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business, and by a failure to obey which the rights of those interested will not be 
_ prejudiced, are not commonly to be regarded as. mandatory; and if the act is per- 

formed, but not in the time or in the precise mode-indicated, it may still be suffi- 
cient, if that which is done accomplishes: the substantial purpose of the statute. 
But this rule presupposes that no negative words are employed in the statute. 
which expressly or by necessary implication forbid the doing of the act i ait any other 
time or in any other manner thau as directed. : 

It should be distinctly understood, however, that the practice of 
accepting and approving applications by the State in advance of the 
official determination as to the number of townships included, within 
the reservation, is a favor accorded to the State by the Department — 
and not a matter of right, and that where any good reason exists for 
adopting a contrary course the Department may refuse to receive such 
application until after it has officially determined the number of town- 
ships included within the reservation. 

The pending applications by the State of California to acieet indem- 
nity for unsurveyed school sections included within the timber reserva- 
tions created by executive orders of February 22, 1897, will be disposed 
of in accordance with. the views herein expressed. 


INDIAN LANDS—KLAMATH RIVER RESERVATION. 
PETER EMETSBERG ET AL. 


A homestead settler on lands within the Klamath River Indian reservation prior to 
the act of June 17, 1892, opening to entry said lands, may be allowed the right 
of purchase provided for in said act, in the absence of any intervening adverse 
claim, though his application = such PrLvnose is not filed within the statutory © 
period. . 


Secretary Bliss to the Commissioner of the General Land Office, July 15, 
(W. V.D.) | | 1897. | (C. W. P.) 


The land involved herein is the SE. 4 of the SE. 4 of Sec. 12, and 

iE. 4 of the NE. 1 of the NE. 4 of Sec. 13, T.13N,, Be “I K.. Humboldt 
land district, California. 

The aieunank Andrew Jackson, made settlement on the land in Sep- 
tember, 1888, made improvements thereon to the value of $500, and was 
residing fierean at the time he applied to make entry, June 27, 1895, 
Original entry, No. 29, was made July 5, 1895; commuted cash eee 
No. 27, July 23, 1895. 

The tracts in question are part of Klamath River indian reservation, 
in California, which are subject to disposal under. the act of J une 17, 
| 1892 (27 Stat. , 62), which provides: 
| That any person entitled to the benefits of the homestead laws of the United 
States who hasin good faith, prior to the passage of this act, made actual settlement 
upon. any-lands within said reservation not allotted under the foregoing proviso and 
not reserved for the permanent use and occupation of any village or settlement of 


Indians, with the intent to enter the same under the homestead law shall have the © 
preferred right, at the expiration of said period of one year to enter and acquire 
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title to thé land 80 settled upon, not exceeding one hundied and sixty acres, upon 
the payment therefor of ene dollar and twenty-five cents an acré, and sich settler 
shall havé threé months after public noticé given that such lands are subject to entry 
2 within which to file in the proper land office his application therefor. : 


Notice was: given that the lands were open to entry on May 31, 1894, 
and as Jackson did not file his application within three siontha from 
that date, your office decided that he was not entitled to the right to 
elect whether he would pay cash for the land or make homestead entry, 
and therefore held his cash entry No. 27 for cancellation. 

From this action Peter Emetsberg, Lymon Alexander, and Thomas F, 
McNamara, transferees of the said Andrew J ackson, have appealed. 

By the act referred to the preferred right to purchase lands within 
said reservation is conferred upon actual settlers with intent to enter 

the same under. the homestead law, and they are given three months 
after notice is given that tlie lands are subject to entry within which to 
file their claims and exercise their preferred right of purchase under the 
act. During that period the lands are subject to such preferred right 
of purchase, as against all other claimants. But as between ‘the gov- 
ernment and the settler, in a case like this, where there is no interven- 
ing adverse claim to the land, I see no good reason why the settler may | 
not be allowed to purchase after the expiration of said three months. 
You will therefore allow Jackson to purchase the land applied for in 
accordance with the provisions of the act: 

_ Your office decision is reversed. | 


‘HOMESTEAD CONTE ST—FAILURE TO ESTABLISH RESIDENCE. 


MAson v. . Winson. 


Acts in compliance with law performed by an saponin after the initiation of a 

| contest, and prior to the service of notice thereof, can not be accepted as cur- 
ing a prior default on the part of the entryman, if said acts were raeueee by 
knowledge of the impending contest. 

The poverty of an entryman inay excuse his absence fr om the land atter the estab- 

| lishment of residence, but does not constitute a sufficient excuse for failure to | 

_ establish residence within the prescribed period, where such default is charged 

‘by an intervening contestant. : : 


| Secretary Bliss to the Commissioner of the General Land Office, Fiay 7 17, 
(wWiv.D) = | - 1897, . @ 3 OW) 


Andrew L. Wilson made homestead entry No. 20560, for the SE. 4, 
Sec, 6, T. 141 N., RB. 80 W., Fargo, North Dakota, on May 18, 1893. 
On. the Ast of N ovember, 1894, Hulbert Mason filed affidavit. of con- 
test against said entry, In which it is alleged that defendant has 
abandoned the land for more than six months since making the entry, 
and next prior to the date of said affidavit, and that as a matter of 
fact he had never resided upon the land since his entry, and had never 
had a building on the same fit for habitation, or that was used for 4 
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dwelling, and that said tract was not settled upon-and cultivated as 
required by law. A hearing was asked that contestant might prove 
his allegations. Notice issued directing the parties to appear at the © 
office of Hiram O. Stert, clerk of the district court of Barnes county, 


and submit their testimony on January 9, 1895, and that the same be 


‘reported to the register and receiver on J anuary 16,1895, The hearing 
was had-and the evidence reported iu accordance with said order, when 
the final hearing occurred before the local officers on January 16, 1895. 

On July 22, 1895, said officers rendered a decision, finding the char ges 

5 sustained and tecommending the cancellation of the entry. | | 

The defendant appealed, and on February 26 , 1896, your office affirmed 

: the decision of the local officers, and held the ae for cancellation. 

_- The case comes betore the Department on ‘further appeal of the 
ceiondunt. from your ome decision. The grounds of the appeal are as 
follows: 3 ra 

ist. That said decision is contrary to the law and the evidence, in that the evi-. 

dence shows that the defendant was actually residing upon and. cultivating the 

_ land, previously and at the time of service of notice of contest. 
2d. The testimony shows that the defendant resided upon and cultivated the tr act 

to the best of his means and ability. 

8d, The testimony shows that defendant intended to fully comply with the home- 
stead laws, but could not strictly comply with them because of his poverty. 


The evidence discloses the fact that defendant had no habitable 
building on the. land, and had never resided on it prior to the filin. g of 
contest, about eiolicen months after the date of his entry. He had in . 
fact cultivated five acres of the land for a year and had prepared ten. 
for cu.tivation and cannot be held to be in default in reference to culti- 
vation, considering his financial condition; but his failure to establish 
residence and reside upon the land is another matter. (Davis v. Kamin- 

sky, 10 L. D., 346.) Inasmuch as he finally took up his. residence upon 
the land, that is the turning point in the case. If the case was proceed- 

ing between the entryman and the government alone, it might be held 
. that he had cured his default, but the rule is not the same when the: 
rights of a contestant have intervened. In such case the default may 
be cured at any time before the initiation of a contest, and the date at 
which the rights of a contestant may be said generally to be initiated 
is from the date of the filing of the affidavit of contest, but the date 


of notice to the entryman of the commencement of Sick proceedings 


is the date from which the entryman’s rights will be affected. In this 
case the entryman commenced to. reside upon the land between the — 
date of the filing of the contest and its formal-service upon him. On 
this subject he himself testifies that he slept on the land the first time 
the 25th or 26th of November, 1894, and that the date of the written 
notice is about 21st of November, though not.served on that day. He 
is asked if he did not have information that the claim was contested. 
before the written notice was served upon him, to which he answers, 
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<6 I had] heard something about it.” He is asked again, is Isi it a fact: ai 


‘ is it not that after you got information that your claim was contested — 


you for the first time took some bedding over to the shanty?” to which 
_ he answers, “that is the first time.”. Again he is asked, “ It is a fact 
is it not that you never cooked or caused to be éooked. a meal of. 
victuals on the tract’ in. question prior to the month of dae 
1894?” to which he answers, “ Yes sir.” 

_ The defendant was a single man and resided with his mother on a 
farm one and three-quarters miles from the claim in question. and. had 
done so for about eighteen months after his entry, and it is apparent 
that it was the information he received that his claim was contested 
which caused him to carry bedding and commence to sleep on his claim. 
In cases where entrymen have failed to establish residence within the 
time required by law after making entry, and are called upon to show | 
cause why the entry should not be cancelled, and show, for cause, that 
they have cured the default by establishing residence before the hear- . 
ing, the case being entirely between the government and the entry- 
man, the default. may be excused, if good faith is otherwise manifested, 
but it is not a legal right upon wich: the defendant may rely. Whar 
the showing is the result of a contest initiated with a view to entry 
by the contestant, the default cannot be excused, if the acts of late 
compliance with law relied upon were caused by and are directly 
traceable to the contest, and are not voluntary acts of good faith upon 
the part of the entryman. The poverty of the entryman in this case 


is the chief ground relied upon to excuse his failure to establish resi- 


dence within the prescribed time. The showing made would have. 

force as an excuse for absence after the establishment of residence, but 
is not a sufficient excuse for failure to establish residence. 

‘In the case of Redding ». ‘Riley (9 L. D., 523), it was held—- 


that the failure of a homesteader to establish residence within six months from 
entry warrants cancellation, if. such default is not cured Pron E to the initiation of 
contest. : 

2. That official duty cannot be ere as an excuse for absence from the land, if 
residence in good faith w as not acquired prior thereto. 


The same legal necessity suggests the holding that poverty is ant aD. . 
excuse for absence until after residence is established, as held by your 
office. Jt is to be said to the credit. of the defendant that he has 
manifested no bad faith, except in the matter of residence, and for his 
default in this respect lie offers such excuse as might be accepted but 
for the intervening rights of the contestant which are pike and must 
be recognized. 

Your office decision is affirmed, and tite defendant’s entry held for 
cancellation, subj ect to the contestant’s right of entry. 
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RAILROAD LANDS—NOTICE OF RESTORATION—INDEMNITY SELECTIONS. 
NoRTHERN Paciric R, R. Co. 


‘The Northern Pacific company should be allowed to specify new bases for selections _ 
made on account of lands within the limits formerly recognized east of the 
terminal established at Duluth. | . 


Secretary Bliss to the Commissioner of the General Lana Office, July 17, 
(W. VY. D.) _ 1897, | | (F. W. ©.) 


I am in receipt of your office letter “I”, of the 13th instant, trans- 
mitting for my approval directions to the local officers at Duluth, 
_ Minnesota, and Ashland, Wisconsin, to publish for thirty, days in some 
newspaper of general ameuiation in the vicinity of the lands — 
a notice of departmental decision of August 27, 1896 (23 L. D., 204), i 
the case of the Northern Pacific Railroad Company, to the effect Shad 
all lands lying east of the. terminus of said company’s grant established 
at Duluth, and theretofore with drawn, have been restored to the nuplie 
domain and are subject to entry. - 

In this connection I note that in the decision of de 24, 1896, 
supra, no directious-were given permitting the company to speeity new 
bases for selections theretofore made on account of lands within the 
limits formerly recognized east of the terminal established at Duluth. 

In departmental decision of November 13, 1895 (21 L. D., 412), which 
_ directed the temporary establishment of a terminal line at Superior . 

City, Wisconsin, it was said :— ; : 

I-further learn upon inquiry at your office that the lands cast of Shnerier City 
were made the basis for the selection of a large quantity of lands from the indemnity 
‘belt of the company’s grant in North Dakota. These selections having been made 
- some while ago, many, if not all, of the lands selected have, perhane; been sold by 
the company. | 

The previous action of this Department giving color to the company sg echt to 2 
erant east of Superior City, and the application of the rule that the indemnity lands 
should be selected nearest to those lost, were the probable causes fon the pee 
tion of these lands as a basis for the selections referred to. 

In view thereof, I have to direct that the company be allowed sixty days from 
notice of this decision within which to specify a uew basis for any of its indemnity 
selections avoided by this decision, and that during that period uo contests against 
- such selections, where the charge is that the basis was made of lands east of Superior 

City, or application to enter under the settlement laws, will be received. 


This same rule should be adopted and I have to direct that the com- 
pany be notified accordingly. — 
~ The directions to the local officers at Duluth, Minieaotus and Ash- 
land, Wisconsin, are returned. herewith approved. 


48 + —-: DECISIONS RELATING TO THE. PUBLIC LANDS. 


DEPARTMENT oF THE INTERIOR, 
_ GENERAL LAND OFFICE, 
Washington, D. C., July 17, 1897. 
REGISTER AND RECEIVER, | er 
; Duluth, Minn. 


Sirs: On August 27, 1898 (23 L. D. , 204) the Secretary of the Toutes rendered a 
| decision wherein he held that the tnitial point on Lake Superior or the eastern ter- 
minus of the grant to the Northern Pacific Railroad Company was at Duluth, Minne- 
sota, and on December 24, 1896 he approved a diagram prepared by this office showi ing 
the eastern terminal of: the grant. 
~ On January 23, 1897 a copy of so much of said diag ram as related ie: or Affected 
lands within, your district, was tr ansmitted to you for the use and guidance of your 
office. 

_ The decision of the Secretary aforesaid had. the effect of restoring to the public 
domain all lands lying east of said terminal which had theretotore been withdrawn 
on account of the grant to said railroad company. . Therefore, to the end that all 
persons interésted may have opportunity to present any claims they may have to any 
of these lands, you will cause to be published for the period.of thirty days in some 
newspaper of general circulation in their vicinity, a notice referring to. said Secre- 
‘tary’s decision which in effect declared that all lands previously withdrawn on 
account of the grant to the Northern Pacitic Railroad Company and lyin g east of the 
terminal established at Duluth, are restored to the public domain and are subject to 
disposal at your office, It should be specifically stated in said notice that all persous 
claiming rights, under the provisions of the act of March 38, 1887 (24 Stat. 555), 
through purchase from the railroad company, should come forward and assert their 
claims at the earliest possible date in order to avoid conflicts which will necessavily 
- arise through entries made under the general land laws, your office having no informa- 
tion as to the tracts likely to be claimed under said: act. 
- The receiver, as disbursing officer, will pay the cost of the publication and for ward 
a copy of the notice, with proof of publication as his voucher for the disbursement. 


Very resp eentally, ; 
BINGER HERMANN, 


‘Appr oved, ro Commissioner. 
C. N. Buiss, | | : 
Secretary of the Inter tor. 


Note: Similar directions were given on the same date as above to the local office 
. at Ashland, Wisconsin, 


et 


‘FORESE RESERVATION—YOSEMITE NATIONAL PARK—MINING CLAIM. 
OPINION. © oe 7 


‘athe act of Octover 1, 1890, directing the establishment of the forest reservation, 
known as the Yosemite National Park, did not affect or impair rights acquired 
under a mineral location duly made prior to the passage of said act; and the 
owner of such a claim should be permitted the necessary use, for puRnoEes of 
_ ingress and egress, of lands reserved by said act, subject to such reasonable rules 
as may be made by the Secretary of the Interior. a 
The right ofa miner to cut timber within said reservation | is restricted to the laud 
embraced within his mining claim, | | Ys 


| Assistant Attorner Yy Gener al Van Devan ier to the Seoretary y of the Interior, 
Suly 20, 1897. . (E. B., Jr.) 


~T have the honor to acknowledge the receipt, by reference of the 7th 
instant from Mr. Acting Secretary Ryan, of a letter from the acting 
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superintendent of the Yosemite National Park and of the papers and 
correspondence mentioned therein. This reference is “for an opinion 
with regard to the legal status of the mining claim in question under 
the act of October 1, 1890 (26 Stat., 650), and for proper replies to the — 
inquiries No. 1, 2, and 3 propounded by the acting superintendent” 
aforesaid. These inquiries, or points upon which the acting superin- 
tendent requests lustructions are: - 4 


1. As to the extent of anthority yested in the acting super intendent i in regulating 


the working of valid claims. - 
2. In regard to determining when claims are to be considered as lapsed or anaes 


doned, as by reason of failure to perform necessary assessment work, or £0 record 


the same. 
3. As to regulations of miners’ rights outside of their. claim limits, as in the 


construction of trails, roads, ditches, cutting timber for mining purposes, etc., ete. 


It would appear from the papers submitted that ou August 6, 1879, 
there was duly located, by August Cordes and Wm. A. Hoyt, on the 
western slope of Mt. Gibbs, in township 1 south, range 25 E., M.D. M., 
in Tioga Mining District, California, a lode mining claim known as the 
New Brunswick Gold and Silver Mining Claim, and that this claim has 
ever since bee held and worked in compliance with the mining laws, | 
Said Cordes alleges that under and by virtue of said location and com- 
pliance since with the mining laws, he is the present owner of this 
claim, in connection with which, and as being absolutely necessary in 
order to pack the ore out to a mill and concentrator and to market it, he 
has built a trail along Bloody Canon, within said park, but outside of — 
his claim, at an expense of $150. He claims the possessory title to this 
mining claim and the right to use aud maintain the said trail for the 
purpose above stated, notwithstanding the act of October 1, 1890, supra. 

By the first section of said act the township in which said claim is 
located, and certain other lands as therein described, now known as the 
“Yosemite National Park,” in the State of California, were “reserved 
and withdrawn from settlement, occupancy, or sale under the laws of 
the United States, and set apart as reserved forest lands”; and it was - 
therein. declared that— 
all persons who shall locate or settle upon, or occupy the same or any part thereof, 
except as hereinafter provided, shall be considered trespassers and removed there- 
from: Pr ovided, however,-That nothing in this act shall be construed as in any-wise 


affecting .... any bona jde entry of land made within the limits above described 
under any law of the United States prior to the appr oval of this act. 


And in the second section of said act it was further declared— 


The said reservation shall be under the exclusive control of the Secretary of the 
Interior, whose duty it shall be, as soon as practicable, to make and publish sich 
rules and regulations as he may deem necessary or proper for the care and manage- 
ment of the same. Such regulations shall provide for the preservation from injury 
of all timber, mineral deposits, natural curiosities, or wonders ‘within said reserya- 

woD; and their retention in their natural condition, _~ 


In pursuance of the duty thus enjoined, Mr. Secretary Smith, on June 
Zoi 0—VOL 25—_-4. a 
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L, 1896, made and promulgated rules and regulations of ane Yosemite 
National Park, Rule 4 of which reads: | 


No person shall cut, break, remove, impair, or interfere with any trees, shrubs, 
plants, timber, minerals, mineral deposits, curiosities, wonders, or other objects of 
interest in the park; and all of the same shall be retained in their natural condition. 


Tn discussing the rights of locators of lode claims, or parties holding 
- under locations of such claims, the supreme court, in the case of Noyes 
ve. Mantle (127 U.8., pp. 351 and 353), said: 


Section 2322 of the Revised Statutes, re-enacting provisions of the act of Congress 
of May 10, 1872 (17 Stat., 91), declares that the locators of mining locations pre- 
viously made or which should thereafter be made, on any mineral vein, lode, or ledge 
on the public domain, their heirs and assigns, where no adverse claim existed on the 
10th of May, 1872, shall have tie exclusive right of possession aud.enjoyment of all 
the surface included within the lines of their locations, so long as they comply with 
the laws of the United States, and with State, territorial, and local regulations, not 
in conflict with those laws governing their possessory title. There is no pretence 
in this case that the original locators did not comply with all the requirements of 
the law in making the location of the Pay Streak lode mining claim, or that the 
claim was ever abandoned or forfeited. They were the discoverers of the claim. 
They marked its boundaries by stakes, so that they could be readily traced. They 
posted the required notice, which was duly recorded in compliance with the regula- 
tious of the district., They had thns done all that was necessary under the law for 
the acquisition of an exclusive right to the possession and enjoyment of the ground. 
The claim was thenceforth their property. They needed only a patent of the United 
States to render their title perfect, and that they could obtain at any time upon proof 
of what they had done in locating the claim, and of subsequent expenditures to a 
specified amount in developiug it. Until the patent issued the government held the 
title in trust for the locators or their vendees.. The sronud itself was not afterwards 
open to sale. | | 

* * * As said in Belk v. Meagher, 104 U.S., 279, 283: “A mining claim perfected 
under the law is property in the highest sense of that term, which may be bought, 
sold, and conveyed, and will pass by descent. ” Jt is not, therefore, subject to the 
disposal of the government, : S 7 . - 


In Belk »v. Meagher, supra, upon the same question Mr. Chief Justice 
Waite, speaking for tle court concerning the status of certain mineral 
‘land under Jocatious thereof made prior to December 19, 1876, on which - 
latter date Belk made the relocation under which he signed: further 
- said: 


On the 19th of December the right to he possession of this property was just as 
- much withdrawn from the public domain as the fee is by a valid grant from the 
United States under the authority of law, or the possession by a valid and subsisting 
homestead or pre-emption entry. As the United States could not at the time give 
Belk the right to take possession of the property for the purpose of making his loca- 
tion, because there was an existing outstanding grant of the exclusive right of pos- 
session and enjoyment, it would seem necessarily to follow-that any tortious entry | 
he might make must be unavailing for the purposes of a valid location of a claim 
under the act of Congress. A location to be effectual must be good at the time it is 
made. When perfected it has the effect of a grant by the United States of the right 
of present and exclusive possession. 


As has been seen, “any bona fide ee of lands” within said nate 
made prior to the act of October 1, 1890, was specifically excepted from 
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the Srenation thereof. No mention. is made therein of any. ‘existing 
mining claim for which entry had not been made. No specific excep- 
tion was really necessary to reserve any land duly entered from the 
operation of the act since such land, being then already appropriated, 
was not subject to other disposition by Congress; and it is equally clear 
from the language of the supreme court in the cases cited above, that — 
no exception was needed to reserve any mining claim duly located and. 
held in compliance with the mining laws at the date of said act. The 
right to the possession and use of such aclain and ultimately to perfect 
title to the same in accordance with the mining laws was a property 
right .and was just as much protected by the constitutional guaranty 
that private property shall uot be taken for public use without just — 
compensation as was “any bona fide entry” mentioned in said proviso. 
So long as the owner of the New Brunswick claim, or any one regularly 
holding under him, complies with the mining laws, the ownership of © 
the possessory title thereto and tlie right to operaté the mine will not 
be in any way impaired by the said act or by said Rule 4, to which Mr. 
Cordes calls special attention. 

The necessary use of the park lands for purpose of ingress and egress 
My. Cordes should, in my opinion, be permitted to enjoy, subject to 
such reasonable rules as the Secretary of the Interior may make under 
the authority given him in said act (See opinion of Mr. Assistant 
Attorney General Shields, dated January 5, 1892, in case of the Hite 


Lode and Mill Site). This will apply, of course, to the use of the trail — - 


already constructed by him along Bloody Canon. The foregoing cov- 
ers generally the case presented by Mr. Cordes and the inquiries of 
the acting superintendent of the park. 

Answering each inquiry specifically, I advise you ik as to the Aga 
there does not appear to be any authority vested in such superintend- 
ent to regulate in any way the working of minting claims within said | 
. park; as to the second, that he has no authority to determine when 

such claims “are to be peered as lapsed or abandoned”; and as to 
the third, that the rights of Mr. Cordes as to the trail constructed by — 
him have been. already indicated. He is not claiming the right to con- 
struct any road or ditch, or to cut timber outside of his claim, and there 
are, therefore, 10 facts before: Ine upon which to base an opinion, and 
no call for an opinion as to such right in his case. 

I am not aware of any law by virtue of which any miner ‘has now, or 
has had at any time since the passage of said act, the right to cut tim- 
ber within said park outside the limits of his own claim. In United 
States v. Benjainin (21 Tred. Rep., 285) it was held by Judge Sawyer, © 
construing the act of June 3, 1878 (20 Stat., 88), and the other act of. 
same date (20 Stat., 89), that the second act only applied to public 
lands in California, and that in that State a miner had no right to cut 
timber outside his own claim, upon public lands. Much more, then, 
since the act of October 1, 1890, reserving the lands in said park, is a 
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- miner on a claim therein, although ‘such claim was duly located and | 


subsisting at the date of the act, restricted from cutting timber on _ 


such lands outside his own Si in I do not think such miner has a 
right to construct any road or ditch ther ein unless the same is abso- 
— lutely necessary to the development of his claim, and then authority — 


for such construction should be first obtained fr om the Secretary, and 


the construction be done under his supervision. 

Relative to the inquiry numbered-2, I would respectf ully suggest that 
the. superintendent of said park be iistracted that.in case any claim 
which was duly located and subsisting at the date of said act shall be 
made to appear to him as having been abandoned, that he report the 
facts in the case to the Secretary for his consideration and action. — 

. Approved, July 20, 1897, 

C. N. BLIss, 
Secretary. 


PRACTICE_EVIDENCE—V ARIANCE—OBJECTION. 
Scumip v. WaT?r’s HEIRS. 


An objection to testimony on the ground of variance between the charge as laid in 
the affidavit of contest, and that set forth in the notice of the Sheng, comes too 
late when raised for the first time on appeal. 


Cerne Bliss to the Commissioner of the Gener al Land Office, July 20, 
(W. V.D.) , : 1897, 7 (EF. W. C.) 


_ An appeal has been filed by Mary E. Wiley, guardian of George C. 
and Maria H. Watt, minor children of Thomas K. Watt, deceased, from 
your office decision of February 13, 1896, holding for cancellation her 
homestead entry covering the SW. i of See.. 26, T. 20 N., R. 9 W., Alva 
land district, Oklahoma. - . 

On September 27, 1893, Mary E. Wiley, oe of George ©. aud — 
Maria IE. Watt, anne children of Thomas K. Watt, a deceased soldier, 
made in her own name, as such guardian, homestead ea state- 
ment No. 47, for the land above described. | 

On the following day ay Ki. Schmid made homestead entry for the 
game land. 


On March 22, 1894, Mary B. Wiley, aS eqandian of the above named 


children, made homestead entry of this land. Thereafter Mary H. 
Schmid was called upon to show cause why her entry should not be 
canceled for conflict with the entry made by Mary E. Wiley, as guard- 
ian. In answer to the rule Mary E. Schmid filed her corroborated affi- 
davit-1n which she alleged settlement on the land prior to the date of 
_ the filing by Mary EH. Wiley, as guardian. Further, that “said Mary — 
HK. Wiley has not made any improvements on said land.as required by 
law.” Hearin g was ordered upon said an by your office letter | 
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“O” of August 11, 1894, to determine the respective rights of the par- 
ties in the premises, which hearing was duly held November 10, 1894. 
- Upon the testimony adduced the local officers on June 18, 1895, rec- 
ommended the cancellation of the entry by Mary E. Wiley, as guardian, 
~ and that the entry by Mary E. Schmid be permitted to remain intact. 
Motion was filed for review of said decision, which was denied by 
the local officers on August 13, 1895, and two days later an appeal was 


filed, said appeal being considered in your office decision of February 7 


13, 1896, in which you sustained the decision of the local officers and 
held for eaaeciatiou the homestead entry by Mary I. Wiley, as guard- 
lan, from which appeal has been taken to this Departnient. 

“The tract: in controversy is within the. Cherokee Outlet sortiething | 
over half a mile north of the south line thereof, and both parties allege 


. settlement on the day of opening under the President’s proclamation, - 


each alleging settlement thereon within two or three minutes atter . 
twelve o’clock, noon, September 16, 1898. . 

The Fesliniony is conflicting as ny which of the parties perfor med the 
first act of settlement, but the preponderance of testimony sustains the 
claim that Mary E. Schmid was the prior settler. She made the race 
together with her father and other relatives, her father taking the © 
adjoining tract. Sle does not appear to have taken up an actual resi- 
. dence upon the land until about Mareh 11, at which time her house had — 
been completed about three days. This was nearly six months from — 
the date of her entry, and no excuse is offer ed. for her failure to estab- - 
lish an earlier residence. 

The minor children of Thomas K. Watt, deceased, are not, however, : 
in a position to take advantage of whatever might Be the result of the 
laches of Mrs. Schinid in failing to establish her residence for such a 
period from the date of her settlement, for the reason that it is clearly 
shown that they had not complied with the law as to improvement and 
cultivation of the tract, and it is not shown that such failure resulted 
from causes beyond their control. i 

As before stated, the affidavit upon which this hearing was ordered, 
in addition to the allegations of prior settlement charges that “Mary 
K, Wiley, has not made any improvement on said land as required by 
law.” The notice of the hearing ordered upon said affidavit did not. 
include the charge above quoted. Atthetimeof thelearing, however, | 
no objection was made to the variance between the affidavit made the ~ 
basis for the hearing and the charge contained in the notice. While 
local officers acquire jurisdiction over ‘the parties by the notice, yet the 
basis for the heari ing is the charge contained 1 in the complaint or ngOREOaY 
affidavit. 

- Had-objection been made to the variance, new notice would have been- 
necessary, unless the defect was waived. | 

A general appearance was entered however, and testimony was offered _ 
on behaif of the meee dian, tending to explain or excuse her failure to 
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cultivate the land. Further, while a general objection was made to the 

introduction of some of the testimony tending to show her failure to 
cultivate and improve the tract, yet much of the testimony of this 
character was taken without objection. 

I am therefore of opinion that the objection made in the appeal to 
the consideration of the testimony on said charge comes too late. 

The record clearly sustains the finding that the guardian failed to oul. | 
tivate and improve the tract as required by law. | 

The appeal also urges that Mary E. Schmid is not qualified to make 
a homestead entry, but the record does not sustain this claim. 

After a careful consideration of the matter, I affirm your ofiice deci- 
sion and direct that the entry made by Mary i, Wiley, as guardian, be 
canceled. 7 


+ 


PATENT—JURISDICTION—FILING. 
MARTIN v. NORTHERN PacriFic R. R. Co. 


The Department has no jurisdiction over patented lauds, not even to direct that 
a filing therefor be received and held t6 await the result of proceedings already 
instituted to vacate the patent. 


Beonstiany Bliss to the Commissioner of the Gener al Land Office, July 21, 
(W. V.D.) a (1897. a _ (G. OR.) 


Henry C. Martin has appealed from your office decision of May 16, 
1896, which affirms the action of the register and receiver rejecting Ais 
coal tee lan atory statement for the NE. 4 of the SW. 4 and the NW. $ of 
the SE. 4 of Sec. 25, T. 24 N., R.5 B., Seattle, Wy ashinetone Said filing 
was rejected because the ‘Said tr ane were patented to the Northern 
Pacific Railroad Company on December 13, 1894. _ 

It appears that on June 12, 1868, one Cimrles Holland filed his pre- 
emption declaratory statement for the same land, aud that this filing 
was of record at the date (March 26, 1884,) when aid company filed its 
map of definite location. For this reason it would appear that the 
land was erroneously patented to thé company, and proceedings have 
already been commenced looking to the recovery of the title to said 
tracts, with others similarly situated, to the United States. 

The lands having been patented, the Department, under their present 
status, has no jurisdiction over them, not even to direct that the filing 
‘be received and held to await action pe dete in the matter of the 
cancellation of the patent,” as insisted upon. | 

‘The decision appealed from is affirmed. — 
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OKLAHOMA LANDS—CHEROKEE OUTLET—PRESIDENT’S PROCLAMA- 
‘TION. 


BRADY ET AL. v. WILLIAMS (ON REVIEW). 


The period of inhibition against entering upon lands in the Cherokee Ontlet dates 
from the proclamation of the President aIOCUGINE the time when said lands 
would be opened to settlement. 

The regulations with respect to opening the Cherokee Ontlet, made anaes direction 

- of the President and incorporated in his proclamation, provided for an entering 
strip one hundred feet in width around and immediately within the outer 
boundaries of the entire tract of country to be opened, and can not be abrogated 
or modified by the act of the Secretary of the Interior alone. 

The prohibitory provisions of the statute opening to settlement the lands known as 
the “Cherokee Outlet,” and the President’s proclamation thereunder, did not 
apply to the whole of said Outlet, but only to such portion thereof as should be 
declared open to settlement under said proclamation, and hence are not appli- 

cable to Indian reservations within said Outlet excluded from settlement, but 
adjacent to the lands opened under said proclamation. 

The fact that a settler on lands in said Ontlet may have trespassed upou adjacent | 
‘Indian reservations, in reaching said lands, avill not in rUReIE a Dim 
from making a homestead, | 

While the doctrine of stare decisis is recognized and followed by the Department, it 
will not be held applicable to a decision that is iol auive of the law, and 
operates to take away a statutory right. : 


Secretary Bliss to the Commissioner of the Generel Land Office, July 24, - 
ee a. | . 1897, | (P. J.C) 


Motions for review of Aepaetinental decision of. inecetiber 93, 1896 
(23 L. D., 533), have been separately filed by counsel for John H. 
~ MeDonald and John M. Dahl. It was determined by said decision that 
Michael Brady was the prior settler on the NW. 4, See. 30, Tp. 26 N.,, 
RLE., Perry, Oklahoma, land district. The principal feature of the 
case, however, is that the case of Cagle v. Mendenhall (20 L. D., 447,) 
was overruled, and the motions for review, as well as the argument of 
counsel, both oral and paten’ are lar ugely addressed to this oue 
question. 

There is one other suggestion of errov that will be disposed éF first, 
and: that is, that Brady was disqualified, by reason of entering the 
territory about August 3, between the date of the passage of the act 
opening the Cherokee Outlet for settlement, March 3, 1893, and the date — 
of the issuance of the President’s proclamation, August 19, following. 

This question has been decided by the Department in Townsite »v. . 
Morgan et al, (21 L. D., 496) and Bowles v Fraizer (22 L. oe ee 
wherein it was said that 
the period of inhibition against enter ing upon lands in the Cherokee Outlet dates 


from the proclamation of the President announcing the time when said lands shali 
be opened: to settlement. : 


The distinction between the sevetil acts of Congress - in opening 
different parts of what now constitutes Oklahoma Territory is clearly | 
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rer out in the first case, and it is not deemed necessary 0) further 
discuss the subject. ; 

The decision in the case at bar turned upon the construction to be 
placed upon the statute opening the Cherokee Outlet to pououient and 
the President’s proclamation in furtherance thereof. — | 

In the Cagle case it was decided that those entering the Outlet from 
the east side were disqualified from taking any of the lands, because | 
the Department had forbidden persons from making the run from that 
side. . In the case at bar, this decision was overruled, on the grounds: 
First, that there was no record in this Department of any official 
notice forbidding people from starting from the easé side; second, that 
the “one hundred foot strip” was created on the east cide as upon all. 
others by the proclamation; third, that the Secretary of the Interior 
could not by the action takeu by him abrogate or modify the Presi-. 
dent’s proclamation; and, fourth, that the fact that a person entered 
from the Indian reservations would not prevent him from successfully 
acquiring a homestead claim to lands in the ey SO opened. to 
settlement. — 

The entire subject in ea to the act of Same: and the Presi- 
dent’s proclamation was discussed at. length in the decision under 
review, and it would seem as if there were little more to be said in con- 
nection therewith. : | 

~The act of Con gress was specific in its requirement that the procla- 
mation “be issued at least twenty days before the time fixed for the 
opening,” and the manner of occupying or entering upon any of the 
lands was to be “prescribed by the proclamation of the President 
opening the same to settlement.” The Secretary of the Interior “under 
the direction.of the President,” was authorized to prescribe rules and 
regulations, not inconsistent with the act, for the occupation and settle- 
ment of such lands, which rules ‘and regulations were “to be Incorpo- 
rated in the pr pelaniation | 

The authority of the President to amend or modify his original proc- 
lamation by a succeeding one, the necessity for the issuance of such 
amendatory proclamation at least twenty days before the time for the 
opening, and the authority of the Secretary, alone, to make additional 
regulations in furtherance of, but not inconsistent with, the regulations 
prescribed under the direction of the President and incorporated in 
_ the proclamation, are all matters the consideration of which. is not. 
ees ny to a decision of this case, ; 

If the regulations prescribed. under the direction ‘of. ae President 
and incorporated in his proclamation issued twenty days before the 
opening, placed au entering strip of one hundred feet in width on the 
east side of the country to be opened to settlement and authorized 
eutry thereupon in advance of the opening, by those intending to join 
in the rnu then to be made, it is certain that these regulations could 
not be abrogated or modified by the act of the Secretary alone. It is 
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incompatible with every rule of construction and with every true con- 
ception of authority, to hold that any mere communications of the 
Secretary would have the effect of revoking or altering the President’s 
proclamation which was issued under the direct authority of mone rens 
and had the force and effect of a-law. 

It is insisted that Brady’s starting point was within the Cherokee. 
Outlet and that because of this he was disqualified. He made his 
start from the east side of the Arkansas River, which forms a part of . 
the eastern boundary of the Jand opened for settlement. If the strip 
one hundred feet in width, established by the Presidents proclama- 
tion, extended along and within the eastern boundary of the lands 
opened to settlement then Brady was outside of such strip and had to 
cross it in making his run at the opening. - 

‘The 10th section of the statute (27 Stat., 612-640), provides for the 
acquisition from the Cherokee Nation of Indians of “all right, title, 
interest and claims which the said Nation of Indians may have in and 
to” what is commonly known and called the Cherokee Outlet,” being— 

Bounded on the west by the one hundredth degree of west lon eitude; on the north 
by the State of Kansas; on the east by the ninety-sixth degree of west longitude and. 
on the south by the Creek Nation, the Territory of Oklahoma, and the Cheyenne 


and Arapahoe reservations, created or defined by executive order dated August tenth,. 
eighteen hundred and sixty-nine, 


and authorized — 


The President of the United States .. be, by a proclamation to open to settle- 
ment any or all of the lands not allotted or reserved, - 


and directed that— 


No person shall be permitted to occupy or enter upon any of the-lands herein referred 
_ to, except iu the manner prescribed by the proclamation of the President opening 
the same to settlement; and any person otherwise occupying or entering upon any 
of said lands shall forfeit all right to acquire any of said lands. 


The Presideut’s proclamation (i7 L. D., sac declared and made 
knowu— 


That all the lands acqwured from the Che okee Nation of Indians...... be 
opened to settlement .... saving and excepting lands described and identified 
as, follows, to wit: The lands set apart for the Osage and Kansas Indians being a 
tract of country bounded on the north by the State of Kansas, on the east by the 
ninety-sixth degree of west longitude, on the south and west by the Creek country 
and the main channel of the Arkansas River; the lands set apart for the confederated 
- Otoe and Missouria tribe of Indians. .... and the lands set apart for the Pouca 
tribe of Indians, | | . 


And directed that (page 230) — 


. Said lands 80 to be opened, as herein proclaimed, shall be entered upon and occu- 

pied only in the manner and under the provisions following to wit: a strip of land 
-one hundred feet in width around and immediately within the outer boundaries of 
the entire tract of the country to be opened to settlement under this proclamation is 
hereby temporarily set apart for the following pvirposes and uses, namely, viz: said 
strip the inner boundary of which shall be one hundred feet from the exterior bound- 
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ary of the country known as the Cherokee Outlet shall be opened to occupancy in 
advance of the day and hour named for the opeuing of said country, by persons expect- 
ing and intending to make settlement pursuaut to this proclamation. Such occu- 
pancy shall not be regarded as trespass or in violation of this proclamation or of the 
_ law under which it is made, nor shall any settlement rights be gained thereby. 

The Osage, Ponca and Confederated Otoe aud Missouria reservations 
were within the country “ commonly known and called the Cherokee 
Qutlet” acquired by the statute from the Cherokee Nation of Indians, - 
but they were not within the country oe to eoucues? by the 
President’s proclamation. 

The statute did not direct that the entire éeurieey acquired from the | 
Cherokees should be opened to settlement, but vested in the President 
the authority ‘to open to settlement any or allot the lands not allotted 
or reserved.” In the exercise of this authority the President expressly 
excluded from the country so opened, each of the reservations aforesaid. 
They were neither singly nor collectively surrounded or bounded by 
lands opened to settlement. They constituted and embraced a compact 
portion of the so called Cherokee Outlet, situated in the extreme north- 
east portion thereof, so that their northern boundary was the northern 
boundary of the Ontlet, their eastern boundary its eastern boundary, 
and their western boundary the eastern boundary, or eastern line, of 
the lands opened to settlement. Neither of these reservations was so. 
situated that to obtain entrance thereupon required an entry or cross- 
ing of lands opened to settlement. While these reservations were 
within the so called Cherokee Ontlet they were not within, or sur- 
rounded by, the lands opened to settlement. | 

“While this is apparently admitted, it is nevertheless asserted by 
counsel that the prohibitory provisions of the statute (page 643) extend 
to the entire so called Cherokee Outlet and are not limited to the lands 
opened to settlement. This contention is based upou that Deoyiaen of 
the statute hereinbefore quoted and. which reads: 

No person shall be permitted to occupy or enter upon any of the lands herein 
referred to except in the manner prescribed by the proclamation of the President 
opening the same to settlement, and any person otherwise occupying or entering 
upon any of said lands shall forfeit all right to acqu ire any of said lands. 

The entire so called Cherokee Outlet being theretofore * referred to” 
in the statute it is claimed that this prohibition against occupancy and 
entry extends to every part thereof. If the Cherokee Outlet had been 
the only lands referred to in the statute, this contention would have: 
been better supported, but the statute makes different references to 
different lands. In one place it refers to the lands acquired from the 
Cherokees and in another to the lands which may be opened to settle- _ 
ment by the President’s proclamation. The provision in question is 
inserted in the statnte in direct connection with other provisions relat- 
ing to the lands to be opened to settlement, and is iu its location quite 
remote from the provisious relating to the acquisition of the entire 
Cherokee Outlet. | 
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~The phrase “lands herein referred to” if otherwise doubtful in mean- 
ing, is fully explained and relieved of all doubt by the other language 
used in the same sentence. The prohibition against occupancy and 


entry of the “lands herein referred to,” is not absoiute bnt is a quali- — 
fied one, only declaring against occupancy and entry when not accord- 


ing to the “‘ manner prescribed by the proclamation of the President,” 


thus showing that the lands meant are not those wholly excluded from 


e 


settlement, as is the case with the Indian reservations, but are such as" 


cau be occupied and entered upon under the proclamation. The sen- . 


tence also speaks of the proclamation as “ opening the same to settle- 
ment.” The word “same” refers back to the phrase ‘lands herein 


referred to” and embraces whatever is embraced by that phrase, — 


nothing more and nothing less. Since whatever is included by the 
word “same” is opened to settlement, it follows that its equivalent is 
only that which is opened to settlement. The provision then procecds 
‘by declaring that “any person otherwise occupying or entering upon 
any of said lauds shall forfeit all right to acquire any of said lands.” 
The word “otherwise” here means in some manner other than that 
prescribed in the proclamation, thus indicating that reference is made 


to only such lands as can be occupied and entered according to the 
proclamation. The penalty for otherwise occupying or entering upon | 


any of them is declared to be a forfeiture of all right to acquire any of 

them. The words “any of said lands” are twice used and evidently 

with the same meaning each time. Since one had no right to acquire 

any land except those opened to settlement, it follows that oe words 
refer to such lands. 


The prohibition of the statute is clearly confined to the oceupying 


and entering of lands which were opened to settlément and does not 
refer to, or attempt to regulate, the occupancy or entry of any other 
lands such as are embraced in the Indian reservations. 


It is true that the President’s proclamation while clearly showing - 


that only a portion of the so called Cherokee Outlet was intended 
thereby to be opened to settlement, nevertheless seems to inadvertently 
refer in one place to the “country known as the Cherokee Outlet,” as 
synouymous with “the entire tract of country to be opened to settle- 


ment under this proclamation.” Reading the proclamation altogether 


and giving reasonable effect to all of its provisions it is clear that the 
regulations with respect to ocenpancy and entry extend. only to the 
lands thereby opened to settlement and that the one-hundred-foot strip, 
to use the clear and unmistakable lang guage of the proclamation was 


around and fmmediately within the outer boundaries of the entire tract of country 
to be opened to settlement under this proclamation. . 


Considering the purpose of the proclamation, considering that the 


strip was expressly located around and immediately within the outer. 


boundaries of some “entire tract”, and considering tliat it is not prob- 
able that the President would have located such strip upon an Indian 
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reservation and along the outer boundary thereof, thereby devoting: a 
portion of the Indian reservation to a purpose foreign to its creation, it 
seems clear that the express language of the proclamation placing such 
strip “around and within the outer boundaries of the entire tract of 
country to be opened, to settlement” is not overcome or modified by the 
use of any such general term as ‘the country known as the Cherokee 
Outlet,” in the succeeding clause. This last phrase may well be held 
to relate to that portion of the Outlet opened to settlement and ye 
unquestionably, was the intention of the proclamation. 

It is also urged with much earnestness, that the doctrine of stare 
decisis should be applied to the Cagle-Mendenhall case. | 

While it is the policy of the Interior Department to recognize and 
adhere to this doctrine, yet where a coustruction is erroneously placed 
upon the law or the rules and regulations which deprives persons of the 
exercise of their homestead rights, It will not eee to overr one it. 
This rule is not ironclad, 
and the future and permanent good to the public is , to be considered, rather than 
any particular case orinterest. ‘The benefit to the public in the future is of greater. 
’ moment than any incorrect decision in the past.” ‘‘ Where vital andimportant pub- ~ 
lic aud private rights are concerned, and the decisions regarding them are to have a 
direct and permanent influence in all future time, it becomes the duty, as well as the 


right, of the court to consider them carefully and to allow no previous error to con- 
tinue if it can be corrected. (23 Am. and Eng. Encyclopedia of Law, 36). 


The law of the land gives Brady the right to make a homestead entry 
on the public domain, and this valuable right should not be taken away 
in the absence of some authority of law therefor. The decision in the 
Cagle case, if followed, will have that identical effect. It decided that 
one making the ran fret the eastern boundary of the territory opened 
to settlement, was disqualified from entering land in that territory. 
In my qdpmont; this was violative of the statute and proclamation 
and was unwarranted under the law. Reasoned from any standpoint, I 
ain unable to see how the doctrine of stare decisis should be applied to 
the Cagle case. | 

It is argued that those entering from that side were trespassers by 
- having reached the strip through the Indian reservations, but the fact 

that one was a trespasser in the Indian reservations would not, of 
itself, disqualify him from making’a homestead entry. No such result | 
is declared in the statute in question and none such is found in any law 
or treaty. | 

The motions are ther efore overruled. 
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GUILLORY 2. BULLER. 


Motion for review of departmental decision of aa: 27, 1897, OA 
L. D., 209, overruled by Secretary Bliss, July 27, 1897. 


——— 


APPLICATION TO ENTER—-PENDING CONTEST. 


CIRCULAR.* 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
| Washington, D. C., March 25, 1897. 
Registers and Receivers, U.S, Land. Office. 

GENTLEMEN: For your guidance in the matter of the disposition of 
‘applications presented for lands covered by entries under contest, your 
attention is directed to the course of procedure outlined in depart- 
‘mental decision of January 30, 1897 (24 L. D., 81), being as follows: 

First: For the aia of applications presented before final puluanene: upon the 
contest : 

No application to make entry will be received by the local.officers during the time 
allowed for appeal from a judgment of cancellation of an entry; but in all such 

cases the laud involved will not be subject to entry or application to enter until the 
rights of the entryman have been finally determined, until which time no other 
_ rights, inchoate or otherwise, can attach, 
Second: Jor the disposition of applications presented after fi nal judgment, inl during 
period accorded successful contestants : 

If, during the time accorded a successful contestant to make entry of the land 
involved, an application or applications to enter should be made by a stranger or 
strangers to the record, such application or applications will be received and the 
time of presentation noted thereon, but held to await the action of the contestant, 
and should such contestant fail to exercise his preference right, or duly waive it, 
then such application or applications must be acted upon and disposed of in aecord- 
ance with law and the rulings of the Department.. . 7 

a BINGER HERMANN, 
ee Commissioner, 
Approved March 25, 1897. | 
C. N, Buiss, 
Seeretary. 


RAILROAD GRANT—LANDS EXCEPTED—ACTUAL SETTLER. 
PENNINGTON v. NEw ORLEANS PACIFIC Ry. Co. 


The evident intent of Section 2, act of February 8, 1887, was to protect in their pos- 
session only those who were actual settlers at the date of definite location, or 
other qualified persons to whom they might thereafter have assigned their posses- 


sory right. 
Seeretary Bliss to the ‘Conumissioner of the General Land Oses, July 27, 
(CW. V. D.) | 1897, (RL OW. 6.) 


John Pennin eton has appealed from the decision of your office dated 
March 12, 1896, in which was dismissed the proceedings arising upon 
*Not reported in Vol. XXIV. 
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his application to enter under se second section of the act of cpanel | 
8, 1887 (24 Stat., 391), the 8. 4 NE, 4 and N. 4 SE. 4, Sec. 7 fy: Ee ON 
R. 1 H., New Orleans land distict Louisiana. | 

This tract was within the primary limits of the evant made by the 
aet of Congress approved March 3, 1871 (16 Stat., 579), to the New 
Orleans, Baton Rouge and Vicksburg Railroad Coane which com- 
pany assigned its rights under its grant to the New Orleans Pacific 
Railway Company and this assignment was, by the act-of February 8, 
_ 1837, confirmed as to the portion of the ant opposite which the tr act 
in uestion lies. 

' The line of road was is definitely located opposite this tract November | 


-_ 17,1882. It was listed by the company November 13, eae. and pat- 


| ented March 3, 1888. 

On November 20, 1894, Pentiteton tendered an application to enter 
- this land and in support ther eof alleged that the land had been continu- - 
ously occupied since 1872; that he came into possession of the land 
in 1893, through purchase from Morgan ey a pugs occupant, 
and find since continued residing thereon. 

Upon said allegations hearing was had and upon the testimony ad- 
duced the local officers decided in his favor, holding the tract to have 
been excepted from the grant to the New Orleans Pacific Railway Com- 
pany and that Pennington should be permitted oe make entry under 
the homestead law, as applied for. | 

From said decision the company failed to appaal, but upon reviewing 
the case under rule of practice No. 48, your office decision of March 12, 
1896, held: First, that there was no affirmative testimony sufficient to 
sliow that the ina was settled upon and eceupied at the date of the 
definite location of the road; second, 

Neither does it show that any of the alleged settlers on the land were possessed 
of the requisite qualifications, during the period of oo ea peSaDeUey; to 
make entry under the settlement laws. | 

The company having failed: to appeal from the action of the local 
officers, their decision became final as to the mene and in their decision 
it is held: 


Upon examination of the testimony submitted we find that Pennington has resided 

upon and cultivated the Jand involved during the last two years, but prior to that 
time said land has been continuously Teaided mpee and cultivated oy the assignors 
of said Pennington. : . 
- This wonld seem to be a finding of fact sistniaine the Sievers 
made by Pennington relative to continued occupancy of the land, as 
alleged, by those through whom he claims to have purchased, which 
antedated the filing of the company’s map of definite location. _ 

This would seem to satisfy the first objection raised in your office 
opinion to the favorable consideration of Pennington’s application. 

As to the qualifications of the occupants of this land prior to Pen- 
nington, the local officers make no finding of fact and as this, in my 
opinion, is material matter for consideration in determining the rights 
of parties under the act of 1887, it becomes necessary to review the _ 
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epcord in order. to ascer rtain what showing was made upon the question | 
as to the qualifications of said alleged settlers upon this tract. | 

The secoud section of the act of February 8, 1887, supra, provides: 

That all said lands occupied by actual settlers at the date of the definite location 
of said road and still remaining in their possession, or in possession of their heirs or 
assigns, shall be held and deemed excepted from said grant and shall be subject to 
- entry under the public land laws of the United States, 

It will be noted that the language used is: “Occupied by actual set- 
tlers.” This was evidently intended to. embrace only those who had 
settled with an intention to make entry of the land at some future time 
under the provisions of the settlement laws of the United States, and 
only those qualified to assert a settlement claim to the lands so settled 
upon would be embraced within the protection of said section. It can- 
not be presumed that Congress meant to except from the graut all lands 
that might be in the occupancy of persons, without regard to their 
- qualifications to make entry at the time, under the general land laws. 

Its evident purpose was to protect in their possession, only those 
wlio were actual settlers at the date of definite location, or other qual- 
ified persons to whom they might thereafter have as eigiiedl their posses- 
sory right. 

Notwithstanding the fact that this land has been patented to the 
company, it would seem to be the duty of the Department, under the - 
said act, to determine, upon the facts presented, whether the applicant 
here is entitled to the protection of its remedial provisions. - | 

The testimony relative to the nature of the claims of the prior occu- 
pants of this tract is very meager and unsatisfactory. It would 
appear that at the date of the filing of the map of definite location, 
this tract was in the possession of one Duck, but whether he was 
qualified to make entry under the settlement laws is not shown. In. 
the absence of such showing I must hold that the case as made is not 
sufficient to entitle Pennington to the protection intended to be granted 
by the act of March 38, 1887. Your office decision is accordingly 
affirmed, | 


~ 


CURNUTT v. LAWRENCE. 


Motion for review of departmental decision of May 11, 1897, 24 1T, 
1)., 428, overruled by Secretary Bliss, July 27, 1897. 


CONTEST—PREFERRED RIGHT OF ENTRY. 
= HILL ». GIBgoN. | 
No preferred right is secured under a contest filed during thé pendency of govern- 
ment proceedings against the entry of record, lf such entry is canceled as the 
result of said proceedings, 

Secretary Bliss to the Commissioner of the General Land Office, J me y 27, 
(W. V. OD.) 1897. | (CO. J. — 
On October 4, 1893, George W. Gibson made homestead entry, N 

1386, for the NE. 4 of Sec. 15, T. 29 N., R. 7 W., Enid, Oklahoma. 
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On April 20, 1895, Gibson filed in the land office at Enid an affidavit’ 
ia which he stated that he had just learned of an unintentional omis- 
_ sion upon his part in the preparation of his application and entry 

papers; that he had in December, 1886, made entry of a quarter sec- 
tion of land in western Kansas whith ne had been, compelled to aban- 
. don on account of his poverty and the prevalence of drought in 
that section; that he had put recently learned that these facts should 
have been made to appear in his application for second entry; that he 
was residing upon his last entry which was made in good faith, and 
that there was no contestant of his right, and he prayéd that his right __ 
be restored, and his entry held intact. This affidavit was forwarded 
to your office; and on June 25, 1895, your office, by letter ““C” addressed 
to the register and receiver at Enid, Oklahoma, held that Gibson’s affi- 
davit furnished no description of the land entered by him in Kansas © 
by which it could be identified, and that he would be allowed. thirty 
days within which to file a description, and on failure to do so within 
said time, his entry would be held for cancellation. Gibson was noti- 
fied of his right of appeal, but took no action. 

On March 14, 1896, your office canceled said homestead see by 
letter “OC”, of that date. The registered letter notifying him of the 
_ action taken, and of his right of appeal, was returned EnepeNed as 
reported by the local officers. 

On August 4, 1895, Edward ©, Hill filed affidavit of sonteat against 
said entry, aileotae apandonmeur and on October 2, 1895, the local 
_ officers ordered a hearing for November: 12, 1895. On said day the 
defendant was adjudged to be in default, after. personal service, and 
contestant submitted evidence in support of his charge. 

The local officers recommended the cancellation of the entry, aud that 
the contestant be granted prefer euce enone of entry, and the recor d was 
forwarded to your office. | 

On March 21, 1896, your office passing upon said stor held that, 

_ as the contest sean the entry was filed after the action cae by your 
office of June 25, 1895, looking to the cancellation of the entry, and which 
resulted in its cancellation, the contest should be dismissed. | 

From this decision Hill has appealed, and the only question presented 
is, whether or not under the facts stated Hill is entitled to the prefer: | 
ence right of entry. | 

The preference right of a successful contestant to make entry of the 
land restored to the public domain, by his contest, applies only to cases 
where the cancellation of the entry is not attributable to any other 
cause, but is the result of the contest, and such contest cannot be 
initiated pending an inquiry into the validity of the entry by: ‘the g2ovV- 
ernment of its own motiou. | | | 

No preferred rights are secured under a contest filed during the pendency ‘of 
government proceedings against the entry of record if such entry is cancelled as the 
result of said proceedings. Drury v. Shetterly (9 L..D., 211), and Arthur B, Cornish 
(9 L.D. pee): : | 
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The right is partly as compensation for iornntien furnished, which 


- leads to the: cancellation of the entry. Here the defendant himself 7 


furnished the information which led to the decision in which his entry 
was held for cancellation, and neither the information, nor the action 


of your office, was anced by plaintiff’s contest; for it was not initiated 


™ 


until after the information was given and thé action taken which. 


resulted in the cancellation of the entry. 
Your office decision is affirmed. 


TIMBER (CULTURE CONTEST— CHARACTER OF LAND—COMPLIANCE 
WITH LAW. 


STREETER v. RoLPH’s HEIRS. 


A timber culture entry will not be canceled on a charge that the land is not devoid. 
of a natural growth of timber, if the entry, at the time when made, was in 
due accordance with the rulings of the Department as to the character of land 
subject to such appropriation. : 


‘Duri ing the penclency of a timber culture contest the entryman is not excused from 


compliance with the law; and upon the death of the entryman the law casts 
upon his heirs the burden of showing due compliance with the terms of a“ 
statute. 


Secretary Bliss to the Commissioner of the Generat Land Office, July 
CW. V. D.,) | 27, 1897. (0, W. PR.) 


I have considered the appeal of the heirs of John T. Rolph from your 
office decision of November 30, 1896, holding for cancellation the timber | 
culture entry, No. 1361, of John T. Roih of the W. 4 of the NW. 4 of 
Sec. 1, T. 16 N., R. 3 E. , Lincoln land district, Nebiaste: af | 

It appears from the record that John T. Rolph made timber culture | 
entry of this land on May 23, 1881. On August 19, 1895, Isaac Streeter 
filed a contest against said entry, alleging, in substance, that the sec- - 
tion in which said land is situated is not devoid of natural timber, and 
that said Rolph never, at any time, plowed, cultivated, planted trees or 
seeds on the sane, aD a has failed to make final pr oof within the time 


required by law. 


John T. Rolph died on March 21, 1889, ani notice of this:contest was. 
served on his heirs, who appented by attorney at the o hearing before 


_ the local officers, and’ defended the entry. 


The local officers found that “ the first allegation was not sustained 
by the evidence, and that Rolph had utterly failed to comply with the - 


timber culture law in planting trees, etc., and had failed to make fiual 


proof within thirteen years,” and recommended the cancellation of 


timber culture entry No. 1361. 


The heirs of Rolph appealed. Your office affirmed the Siemens 
of the local officers. | A farther appeal brings the case before the 
Department. = | | : 
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For the early history of this entry reference is made to the: case of 
Streeter v. Rolph, 21 L. D., 10. 

The evidence as to whether the land at the time of entry was legally 
‘subject thereto is conflictin g, but by a preponderance of the testimony, 
it appears that there is a draw or low piece of ground passing over the 
NW.4 of said section, and that at the time of. Rolph’s timber culture 
entry there were four or five buuches or clusters of willow trees of 
_ hatural growth, perhaps about twenty trees, growing along this draw, 
and a few cottonwood trees near its banks; that there were several 
hundred ash trees, scattered over about. seyen or eight acr eTrowing 
in clusters. 

In the case of Blenkuer v. Sloggy, 2 L..D., 267, the trees, some six 
hundred ash, oak, and underbrush, were seattered over five or eight 
acres, ancl the entry was allowed. 3 

In the case of Bartch 2. nee 31. D., 437, it was found that there 
were from five to six acres of trees of different kinds, and it was held. 
that the testimony failed to show such a natural growth of timber as 
would make a timber culture entry Ulegal. — 

In the case of Crottinger v. Lowe, 11 L. D., 426, it was: shown that 
there was a small stream flowing through the tact, and that along its 
slope there grew some rater olin; cottonwood, ash, cad box-elder trees, 
The entry was made in 1883, and it was held that the case came under 
the liberal rulings of the Department, which prevailed prior to October 
11, 1887, when the case of James Spencer (6 Li. D., 217) was decided. 

In the case of Nichols v. Geddes, 16 L. D., 42, the evidence showed 
that the section contained scattered clumps of live oak, sycamore, and 
willows, most of them small in size, aud of the character of brush. It 
was held that, under the rule of the Department which prevailed when 
the entry was made (May, 1887), it was properly allowed. 

In the case at bar, at the time the entry was made, the liberal rulings - 
of the Department prevailed, and in accordance with the decisions 
cited, I am of opinion that the entry was properly allowed. 

Upon the charge of failure to comply with the timber culture law, 
there is but little conflict in the testimony submitted. Byron Streeter 

and John T, Rolph are both dead. Rolph died March 21,1889. Byron 

Streeter went upon the land in 1871, and his family fave since lived 
there. Rolph settled on the land in 1874, and his family have lived | 
there ever since. 

The evidence shows that J ohn T. Rolph, in his life time, attempted 
several times to plow the land and was prevented by Byron Streeter; 
that in 1882 he went upon the land in the night time and did some 
plowing. In 1883 and 1884 or 1885, he attempted to plow, but Byron 
Streeter would not let him. Since then, until after the contest was 
~ instituted, when C, W. Crawford, a son-in-law of Rolph, plowed about 
two acres, neither John T. Rolph nor any of his heirs have done, or 
attempted to do any work upon the claim. | : 
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_ It is contended. that the heirs were not required to cultivate the 
land, because of the pendency of the application of Byron Streeter for 
reinstatement of his homestead entry. But it is well settled that dur- 
ing the pendency of a timber culture contest, the entryman is not _ 


excused from complying with the law (Byrne v. Dorward, 5 L.D., 104; | 


Simms v. Busse, 14 L. D., 429), and upon the death of the. entryiiat 
the law casts upon his heirs the burden of showing kom pnonee with 
the law. Rabuck wv. Cass, 5 L. D., 398. 

Then, it is urged that your office decision is in conflict with the bale 
made by the Depar tment in the case of Streeterv. Rolph, supra, which, 
it is alleged, “ gave to the heirs of Rolph the right to make proof upon | 
future compliance with law.” But the only question in that case was, 
whether Streeter’s possession of the land and his improvements thereon 
operated to prevent Rolph from making timber culture entry. The — 
Department held that the effect of Mrs. Green’s relinquishment of her 
- entry was to restore the quarter-section covered by it to the public — 
domain and render it subject to entry by any qualified applicant; ; that 
Streeter’s former void entry was no bar to his right to make second 
entry of the same land if he had sought to do so; that Streeter’s -pos- _ 
session did not prevent Rolph’s right to make timber culture entry, 
subject to Streeter’s right to make homestead entry, within three 
months, because of prior settlement. Streeter having taken no steps 
to place his claim of record within three months by filing contest or 
otherwise, and having allowed several years to elapse before moving 
to reinstate . his original entry, is too late as against the rights of an 
intervening entrym an, it appearing from the-record and evidence that 
he did have written notice of the fact that his entry was held for can- 
cellation, and that he did not appeal. It is added: 

Rolph’s rights are purely legal and it seems to be a great hardship none to | 


lose his home and his valuable improvements, but he has been guilty of such laches 
as to render the hardship remediless, in the presence of intervening rights. | 


Your office decision is accordingly affirmed. 


RAILROAD GRANT—INDEMNITY WITHDRAWAL—ADJUSTMENT. 


NORTHERN PACIFIC R. R. Co. v. Sn. PAUL, MINNEAPOLIS AND Man- : 
7 ITOBA Ry. Co. ET AL. ‘ 


An indemnity withdrawal for the benefit of the Northern Pacific erant j is in viola- 
tion of the terms of said grant, and inoperative as al an authorized 
withdrawal on behalf of another grant. | 


If the Northern Pacific company, in the selection of indemnity, waives the privilege 
conferred by the order of May 28, 1883, dispensing with the specification of loss, 
and assigns a basis which proves to be invalid, it is not entitled to plead the 
protection of said order. : | 
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The right of said company to select indemnity within the second helt cannot be 
recognized, unless it is made to appear that the loss specified, as the basis of 
such selection, is the result of a disposal occurring in the interval between the 
date of the granting act and that of definite location. 


On account of the consolidation of the Northern Pacific and Lake Superi ior lines of 
railroad between Thomson and Duluth, the grant to the first named company 
must be charged with all lands received by the latter company, between said 
points, under its prior grant, and for the lands so taken by said company, 
whether within its primary or indemnity limits, the Northern Pacific is not - 
entitled to indemnity. : 


Secretary Bliss to the Commissioner of the General Land Ore, July or, 
(W. V. D.) . » * SCTE ee (J. L. MeO.) 


Your office, by letter of J une 26, 1895, took aetion upon Northern 
Pacific indemnity list No. 24, St. Cloud land district, Minnesota, filed 
November 5, 1883, suprising 4657.45 acres, 

The Northern Pacific Railroad Company has appealed. from said. . 
action, in so far as regards three of the tracts embraced in said list. 

The SW. 4 of the SE. 4 of See, 11, T. 128, R. 34, is within the indem- 
nity limits of both the N orthern Pacific Railroad: and the St. Paul, 
Minneapolis and Manitoba Railway, St. Vincent Extension. It was 
free from all claim at the date of the withdrawal for the benefit of the 
two companies named. The decision of your office, appealed from, held 
that, inasmuch as the withdrawal for the latter company was author- 
ized, while that for the Northern Pacific Railroad was without authority 
of law, the St. Vincent company’s - selection would be allowed, and the 
Northern Pacific Company’s rejected. : 

From this branch of your office decision the Northern Pacific Com- 
_ pany appeals, alleging, (1) that it was error to hold that there was no 
authority of law for the withdrawal of saitl lands for said company. 

In this respect your office decision was correct, as has been held by 
the Department in Oe case of Jennie L. Davis (19 L. D. , 87), and mony 
others. 

Appellant alleg es (2) it was error to hold that the selection by the St. 
Paul, Minneapolis and Manitoba Company should stand and that of 
the Nor thern Pacific Company be rejected. 

The decision in this respect was correct, as was decided by the Depar t- 
ment in the essentially similar case of the St. Paul, Minneapolis and 
Manitoba Railway Company v. Keslik (19 L. D., 275). 

The Northern Pacific Railroad Company cons further, oe So 
much of your office decision as rejects its application to select the NW. 
4 of the NW. 4 of Sec. 15, T. 128, R. 34, for the same reason as given 
in connection with the preceding tract; also for the further reason: 

That said tract, having been withdrawn for the Northern Pacific Railroad Com- 
pany December 26, 1871, and selected by the company Nov ember 5, 1883, which filed 
re-arranged list describing lost lands June 16, 1892, it has the better right to the land— 


the St. Paul, Minneapolis and Manitoba caipeng aot having made its selection until 
March 25, 1885, aud filed re-arranged list until June 6, 1894. 
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The withdr awal for fhe benefit of the Northern Pacific Goueany was. 
- unauthorized by law, and of no effect (supra). The tract was with- 


drawn for the benefit of the St. Paui, Minneapolis and Manitoba | 


Company (St. Vincent Extension) by your office letter of February 6, 
1572, and remained withdrawn until May, 1891. Prior to the revoca- 
tion of the withdrawal, the last named company (on March. 25, 1885) 
selected the land. It is true that the selection of that date designated 
“in bulk” the losses forming the bases for such selections... But -the — 
Department has held that | | 

indemnity selections accompanied by designation of losses in bulk, made prior to 
the specific departmental requirement that Jost lands should be arranged tract for 
tract with the lands selected, operate to protect the right of the company as against 
- subsequent applications to enter, made prior to said requirement, and the re-arrange- 
ment of losses in. accordance therewith _ 

(St. Paul, Minneapolis and Manitoba By. Co. w. Lambeck, 22 L. D., 202, 
syllabus). - 

_ Under the directions given in the La Bar case (17 L. D.; - 406), the 
St. Paul, Minneapolis and Manitoba Railway Company was, ti Decem- 
ber, 1893, called upon to rearrange its indemnity selections so as to 
| designate, tract for tract, the lands lost in place, in lieu of which selec- 
tious had been made. Responsive to this call the company, on June 
6, 1894, filed the list now under consideration, in which the same losses 


were used that constituted the bases of selection in its former list (of — 


March 25, 1885),-but re-arranged so as to show the losses tract for tract. 

The company’s Tights under its selection of 1885 were thererore duly 
protected. 

~ The Northern Padi company appeals, further, fr om so much of your 
office decision as rejects its claim to the SE. 4 of the NW. a 1 and lots 1 
and 2 of Sec. 13,-T. 123, BR. 3a, | 

This tract was within he primary limits of the grant to the St. Paul, 
Minneapolis and Manitoba Railway Company (St. Vincent Bxtension) ; x 
but at the date when the right of that company would otherwise have 
attached (December 19, 1871), it was embraced in the homestead entry 
of one Washington Morse, made November 1, 1865, and canceled March 
24, 1874. It was therefore excepted from aid orant. 

The land is also within the second indemnity limits of the grant to 
the Northern Pacific Railroad Company, which applied to select the 
sale, per list 24 (supra), on November 5, 1883. - 

On September 6, 1884, Lars H. Sienpiel made iemestewa entry for _ 
said tract. Final Sertificate was issued J May 28, en and the papers 
transmitted to your office. 

An examination of. said papers disclosed ‘he conflict between said 
entry and the claim of the railroad company; whereupon your office 
ordered a hearing to ascertain the status of the land at the date of the 
company’s application to select (November 5, 1883, supr a), 

From said decision ordering a hearing Stenoien appealed to ite 7 


TO DECISIONS RELATING TO THE PUBLIC LANDS. 


| Department—which,.on May 12, 1891, dismissed said appeal, on the 
ground of its having been taken from au interlocutory proceeding by 
your office, and directed that the hearing proceed (12 L. D., 45). 

Said hearing was had on July 28, 1891, all parties in interest being. 
present. Upon the ee taken the local officers decided in favor 
of Stenoien. 

The company appealed to your office, which found that Sienoien was 
a citizen of the United States; that he settled on the land in 1881, and | 
has continued to reside thereon and cultivate and improve the same 
ever since, using it as a home for himself and his family; and your 
office holds that his claim based upon such residence, cultivation, and. 
‘improvement defeated the company’s right of selection. _ ‘ 

- Counsel for the company direct attention to the fact that at the hear- 
ing the witnesses for the entryman were, besides himself, Hans Larson, 
the father of the entryman; Coston Nelson and. Lars Peterson, his 
cousins; and asserts that “the testimony given in final proof and that 
given at the hearing subsequently had is wholly irreconcilable and 
absolutely contr aclictory. ” Hence, they contend, such. testimony ought 
not te be relied upon and made the basis of a decivicn, | | 

As I view the case, it will not be necessary to consider the veracity 
of the witnesses in order to arrive at a conclusion therein. It will be 
sufficient to consider the question of the validity of the selection, by 
inquiring whether the company has in reality suffered any loss for 
which it has a claim for indemnity under the gr anting act. | 

Counsel for the company contend, in substance, that it is immaterial 
whether or not the loss specified was valid, inasmuch as the depart- 
mental order of May 28, 1883 (12 L. D., 196), relieved said company from 
the necessity of specifying losses. But the Department has held, in the 
case of the Northern Pacific R. R. Co. v. Larson (19 L. D., 233), that 
where the company waives the priy lege conferred by the order of May 
28, 1883, and designates a basis, which basis proves to be invalid, it is 
gt entitled to plead .the protection of said order. If it should be 
- found that the basis in the case at oe was invalid, it would come 
— within the above ruling. 

Furthermore, the order of withdrawal issued by your office for this 
_ portion of the line of road (on December 12, 1871), even if it had been 7 
authorized by law, could uot have.affected the land heré in coutroversy, 
for the reason that it was then embraced in the homestead entry of 
Washington Morse, made November 1, 1865, and canceled March 24, 

1874 (supra); and the order of May 28, 1883, did not apply to such lands. — 
(Northern Pacific R. R. Co. v. John O, Miller, on review, 11 L. D., 428.) 

The list (No. 24, St. Cloud district, Minnesota), as re- -arranged, sets 
forth that the selection of lots 1 and 2 and the SE. 4 of the NE. 4 of - 
Sec. 13, T..128, R. 35, was based Bpon the alleged loss of the NW. 4 of 
_ the SW. 4 and the §, 4 of SW. 4 of Sec. 17, T. 51 N., R. 17 W., same | 

land district. 7 | 
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The land: last described appears, upon an digpestienton of the maps © 
of your office, to be situated within the twenty-mile (indemnity) limits 
of the grant to the Lake Superior and. Mississippi OR ERY St. Paul 
and Duluth) Railroad Company. 

The records of your office show further that said land was withdrawn 
_ for the benetit of Said (Lake Superior and Mississippi) 1 railroad company _ 

on May 26, 1864—which was more than a month prior to the date (July 

2, 1864) of the grant to the Northern Pacific Railroad Company. 

The joint resolution of May 31, 1870 (16 Stat., 878), provided, among 
other things, that the Noreen Pacific Railroad Company might. 
receive indemnity (in States through which it passed) inside the forty- | 
mile limits and ontside the thirty-mile limits of the road, for lan ds sold, 
reserved, or utherwise disposed of, subsequently. to the date of = 
granting act aud prior to that of the definite location of the road; 
accordance with which the Department has held that the right to ne 
indemnity within the second belt can not be recognized unless it is made . 
to appear that the loss specified.as the basis for such selection resulted 
from a disposal occurring in the interval between the date of the 
granting act and that of definite location. (See Northern Pacific hk. BR. 
Co., 18 L. D., 596; same v. Larson, 19 L. D., 233.) 

As the jand designated as the basis for the selection now in contro- 


__ -versy was reserved, by withdrawal for the benefit of the Lake Superior 


aud Mississippi company, prior to the date of the grant to the Northern 
Pacific Company, and is opposite that part of the line between Thom- 
son Junction and Dulnth, said tract could not inure to the benefit of | 
the last-named company, nor can ee therefor be allowed within | 
the second indemnity belt. 7 
The Department has recently rendered several decisions bearing 
- directly upon the status of lands within the overlapping limits of the 
Northern Pacific grant and the Lake Superior and Mississippi grant. 
The syllabus of a decision rendered on August 27, 1896, reads as follows 
(23: L. D., 204): 
_ In the adj ustment of the grant to the Northern Paetfic, between Thomson’s Junc- 
tion and Duluth, the land covered by the prior grant to the Lake Superior Company 
must be deducted, so that between said points the Northern Pacific Company will 
take only the granted lands within the lateral limits of its own grant which fall 


outside the limits of the former grant, and will be entitled to indemnity only for 
losses sustained outside the limits of the former grant. 


To the same effect is the. pelee tmental decision of Oetaber 29, 1896 
(23 L.D., 428), | 

The fact that the laid now in controversy is situated outside the 
granted limits and within the indemnéts y limits of the Lake Superior 
and Mississippi Railroad does not alter the case. In returning unap- 
proved list No. 19, Northern Pacific Railroad Company, St..Cloud land 
district, on November 17, 1896 (24. L. D.;320), after quoting in part 
the provisions of section 3 of the act of J aly 2, 1864, and a paragraph » 
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of the decision last above cited (relating to the Lake Superior and 
Mississippi Railroad Company), the Secretary adds: 

| The intention of Congress evidently was to provide against making a double 
grant where two land grant railroads were found to be upon the same general line; 
and this can only be arrived at by charging to the Northern Pacifie all lands 
received by the company to which the first gr ant was made, opposite the portion of 
the lines which are similar, whether within the primary or indemnity limits of that 
grant. ; 

Thus the Department has decided that the Northern Pacific Rail- 
road Company had no right to select.lands in lieu of lands alleged to 
have been lost in place, which were in the saine situation, as regards 
- the Lake Superior and Mississippi Railroad, as that whieh formed the 
basis for the at ttempted selection by the Northern Pacific Railroad 
Company of the Jand here in controversy, claimed by Stenoien. 
Hence, whether Stenoien’s residence, cultivation aud improvements 
were suificient to bar selection by the company or not, its claim 
thereto must be held invalid, | 

For the reasons herein given (rather than for those set forth by your 
office), the decision of your office, disallowing the claim of the com- 
pany, and holding Stenoien’s homestead entry intact, is affirmed. 


RAILROAD GRANT—-LAND EXCEPTED—MINERAL CLAIM. 
SANDERS v. NORTHERN PactrFic Rh. hk. Co. 


A mineral application made after the filing of the map of genera] route, and prior to 
definite location, and pending at the latter date, is a claim under the excepting 
clause in the grant to the Northern Pacific that operates to exclude the land 
cover ed thereby from said grant. | 


Secretary Bliss to the Commissioner of the General Land Office, July 28, 
(Ww. V. D.) | | 1897, © RW 6.) 


Upon the petition for certiorari filed by the Northern Pacific Railroad 
Company, the case of Junius G. Sanders against said company, involv- 
ing the NW. 4 of Sec. 21, T. 10 N., R. 3 W., Helena land district, Mon- 
tana, was ordered to be forwarded to this Department upon the appeal 
filed by said company from your office decision of April 19, 1892, hold- 
ing said tract to have been excepted from the operation of its erant. 
(15 L. D., 187.) 

In said order the facts relative to the status of said tract, and the 
‘previous proceedings had thereon, is fully set out. The sole question 
raised by the appeal was whether certain mineral applications made _ 
after the filing of the map of general route, February 21, 1872, and 
before the definite location of the road, July 6, 1882, which applications 
had not been canceled at the latter date, served to except the tract 
embraced in saicd applications from the operation of the grant to said 
company. 
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- The Northern Pacific Railroad Company having brought an action 
in the courts to recover possession of the tract involved in this case, 
action was suspended. by this Department to await the result of the 
case in the courts. The case begun by the compauy was duly prose: 
cuted to the Supreme Court of the United States, resulting in its 
decision of April 19, 1897 (166 U.8., 621), in which it was held that the 
land in question was embraced in a claim at the date of the filing of 
the map of definite location within the meaning of the excepting clause 
contained in the grant of July 2, 1864 (13 Stat., 365), and did not, 
therefore, pass to the railroad company under said grant. _ ae 

In view thereof, further consideration of the case by this Depart- | 
—Ineut is unnecessary, aid the record is herewith returned with direc- 
tions that the tract involved therein be disposed of without regard to 
the claims set up by the company under its grant. 


- FOREST FIRES—ACT OF FEBRUARY 24, 1897. | 
NovicE TO THE PUBLIC. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. O., July 28, 1897. 

The attention of the public is called to the fact that immense areas 

of the public forests are annually destroyed by fire, originatin g, in 
many instances, through the carelessness of prospectors, campers, hunt- 
ers, Sheep-herders, and others; while in some cases the fires are started 
with malicious intent. 7 | 

Warning is hereby given that the origin of all fvekt fires will be 

closely investigated, and, where the fire is ascertained to have origi- © 
nated through garelosanedd or design, the persons implicated will be 
‘prosecuted to the full extent of the law. 7 : 
- The public generally is requested to aid the officers of the Govern- 
ment iv its efforts to check the evil referred to, and in the punishment 
of all offenders. 
The Act of Congress, approved February 24, 1897, entitled «An Act 
to prevent forest fires on the public domain,” is as follows: | 

Be it enacted by the Senate and House of Mepresentatives of the United States of America 
in Congress assembled, That any person who shall wilfully or maliciously set on fire, | 
or cause to be set on fire, any timber, underbrush, or grass upon the public domain, 
or shall carelessiy or negligently leave or suffer fire to burn unattended near any 
timber or other inflammable material, shall be deemed guilty of a misdemeanor, | 
and, upon conviction thereof in auy district court of the United States having © 
jurisdiction of the same, shall be fined in a sum not more than five thousand dollars 
or be imprisoned for a term of not more than two years, or both. 7 

Sic. 2. That any person who shall build a camp fire, or other fire, in or near any 
forest, timber, or other inflammable material upon the public domain, shall, before 
breakin & Camp or leaving said fire, totally extinguish the saine.’ Any person failing 
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to do so shall be deemed guilty of a misdemeanor, and upon conviction thereof in 
any district court of the United States having jurisdiction of the same, shall be 
fined in a sum not more than one thousand dollars, or be pan peseued for a term 
of not more than one year, or both. ; 
Src. 3. That in all cases arising under this act. the fines collected shall be paid 
into the public-school fund of the ue: in which the lands where the pueuse was 
cominitted are situate. SS 


BINGER HERMANN, 
| _ Commissioner of the General Land Office. 
Approved: - | 
C. N. ange 
Secretary of the Tnteri tor. 


PRACTICE—NOTICE—PUBLICATION—MOTION TO DISMISS. 
SMrrH v. MurpPuy. 


The affidavit required as the basis of an order for the publication of a fetid: may be 
made by any person who possesses the requisite information. 

A formal order for the publication of notice is not essential. It is sufficient us the 
local officers authorize the publication either by formal order. or verbally. 

[f, on the conclusion of the contestant’s testimony, the contestee moves a dismissal, 
on the ground that the evidence submitted does not warrant a judgment of cau- 
cellation, and said motion is overruled, the contestant should be given an. 
Oppormmaty to submit evidence iu Suppor of the entry. 


Secretary Bliss to the Commissioner of the General Land Office, July. 28, 
(W.V.D.) a 1897. — (C, W. RP.) 


On September 19, 1893, Peter J. Murphy made homestead entry, No. 
136, of the NW. 4 of Seo. 34, T. 27 2 oe BR. 14. W., Alva land ee 
Oklahoma Territory. | | 

On December 17, 1894, Ruthie O. Smith filed an affidavit of contest 
against said entry, alleging abandonment. 

On February 14, 1895, Jobn H. Gilmore, claiming to act as eecui for 
contestant, filed an affidavit, “to Sede service by publication, 7 in 
which he says: | 


That he is well acquainted with the tract of land embraced in the contest above 
set out, He further says that he is acquainted in that neighborhood and has talked 
with people who would be most likely to know of the address of the above named 
Peter J. Murphy, and that all of them tell him that he is not now in the Territory 
of Oklahoma and that they do not know where he is, That personal service could 
_ not be made npon him in the said Territory. That atfiant has talked with a number 
of the people and that he does not know where the said Murphy is, and that he is 
unable to learn where he is. That to this affiant’s best knowledge Murphy’s last 
known residence was Ft. Omaha, Neb. 


Publication of notice was thereupon ordered aia mas 
On May 8, 1895, a hearing was had before: the register and receiver. 
The contestant Vou eerar in person aud by attorney and the defendant, 
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specially, by attorney, who ONer to aunt the service of notice ana 
dismiss the contest, i oo | 
for the reason that no sufficient aff davit for publication Was ever made, and, as far 
as shown, no legal eround existed for such service, and for, the PULEneY reason that — 
no sanicient service has been made. 
This motion was overruled. The contestee excepted. The contest- 
ant then submitted her testimony and contestee’s attorney demurred to 
the evidence, and moved to disiniss the case, ‘for the reason, that the 
evidence does not establish the facts sufficient to entitle the contestant 
to recover in this action.” This motion was not decided by the register 
and receiver upon the trial, but, on July 22, following , they rendered a . 
decision holding * that the entryman has abandoned: the tract of land 


involved for a period of more than six months next preceding the serv. 


ice of notice herein,” and recommended that the entry be canceled. 

An appeal was taken by the contestee, and, on nema 20, 1896, 
your office affirmed the judgment of the seonion and receiver. 

The case is now before the Department on appeal from your office 
decision. 

The appeal raises a question as to the vitigener ar the ‘notice of 
contest. It is urged: (1st) That the affidavit should have been made. 
by the contestant or her attorney; (2d) That the statement of facts in 
the affidavit does not furnish a basis for an order of publication; (3d) 
That there being no order for the publication, it was without.authority. 

Upon the first point, it is settled that the affidavit may be made by 
any person who possesses the requisite information. | ‘Bradford v. Ale 
shire, 15 L. D., 238; Wagers v. Nelson, 22 L. D., 566. 

Upon the second point, I think the allesations. in the affidavit * were 
a Warrant sufficient. for the order of publication. See Wagers v. Nel- 


son, supra. 


Upon the last point, the attorney for the contestee isin error. The 
record: shows that publication was ordered. A formal order is not 
essential. It is sufficient if the local officers authorize the publication, © 
either by formal order or verbally. Olsen ¢. Kagan, 21 L. D., 277. 

It is assigned as error by contesteé, iu his appeal to the Department, 
that it was error in the local officers to render a decision ou the merits 
of the contest withont giving him an opportunity to submit evidence - 
in his own behalf, and that your office erred in sustaining the decision 
of the local officers and cancelling his entry. I am of opinion that this 
objection is well taken. By the decision of the register and receiver | 
the motion to dismiss was in effect overruled. An opportauity should 
then have been given,to the contestee to offer evidence in defence ot lis 
entry. Lein v. Botton, 13 L. D., 40; Bradford v. Aleshire, 18 L. D., 78. 

You will therefore direct the register and receiver to continue the 
hearing in the case, after giving both parties due notice of the time 

set for the hearing, and, if the contestee fails to offer evidence in sup- 
port of his entry, it will be canceled. : 

The decision appealed from is modified accordingly. 
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PRACTICE—APPEAL—CERTIORARI. 
Parrerson v. BEACOM ET AL. 


An appeal from a decision of the local office operates to divest said office of its juris- 
diction in the case; and the withdrawal of appeal on the part of one of the 
appellants therein. will not reinvest said office with jurisdiction. | 

_ A writ of certior ari may Pelee issue to the local office ina case that requires such 

action. 


, ‘Secretary Bliss to the Commissioner of the General Land Otiee, Tuly 28, 
(W.¥.D.) | 1897, - (GB. G) 


| George W. Patterson, claimant: unde > act of Congress approved | 

March 3, 1887 (24 Stat., 556), for the SW. 4 of Sec. 3, T. 97, R. 42, 
O’Brien county, Iowa, has applied to the Departinent fora wert of oi 
tiorari to the local land office at Des Moines, Iowa: “To direct the 
present register and receiver of the United States Land Office at Des 
Moines, lowa, to certify to the Hon. ety. the proceedings” i in the 
above styled case. 
Lhe application is in all respects regular, and it is set out as grounds - 
therefor that, on April 21, 1897, the said local officers, after a hearing 
dnly and regularly had therein, rendered their joint decision in the 
case in favor of the homestead applicant, Louis Hoffman, and adverse’ 
to the homestead claimant, J ames A, Beacom, and qicaee to this peti- 
tioner; that the said James A. Beacom duly appealed from said decision, 
as did this petitioner; that thereafter, on motion of the said Beacom, 
the local officers permitted him to eritlid aw his appeal and filea eHOn 
for a rehearing of the cause, which motion was granted on June 16, 
1897, and a new hearing ordered thereon for September. 14, 1897. 
The order granting a new trial is as follows: 
_ This case comes on before the register and receiver on the application of James A. 
Beacom for rehearing, which application is hased, first, npon the fact that the reg- 
ister and receiver did not take recognition of the law passed in 1894, extending the 
right of a second homestead entry, and upon the further fact that if a rehearing is 
granted he will be able to show good and sufficient reasons for not completing his 
homestead entry made in Dakota aud that he comes under the class of persons priv- 
jleged to make a second homestead entry by reason of the law passed in 1894. 
Without at this time entering into a discussion of the legal points involved, we 
are of the opinion that in order to arrive at the facts.fully pertaining to the 

rights of the parties hereto a new trial is necessary. Wherefore it is ordered that 
the decision of the register and receiver, made April 21, 1897, be and the same is. 
hereby set aside and a new trial is ordered to be held at the U. S. Land Office at Des 


Moines, Iowa, on the 14th day of Sept., 1897, and the parties hereto are Hereby. noti- 
fied of this order and summoned to appear at said time and place. 


» Enwarp B. Evans, egisten: 
WiILiIAM H. TuRBETT, feceiver. 
Rule 80 of Practice provides that “No officer shall entertain a motion 
in a case after an appeal from his decision has been taken.” 
The appeals ot Beacom and Patterson are alleged to have been duly 
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and ceoulanly made, and as such they operated: to deprive the local offi- 
cers of jurisdiction in the case, and the withdrawal of Beacom’s appeal 
would not reinvest those officers with jurisdiction. . 
I am of opinion, therefore, that the local officers. seoueded® their 
authority in issuing the above order. | 
The petitioner has invoked the pperey <omeay, Wood v. Goodwin | 
(10 L. D., 689), : | 
I have ‘ther efore to direct that you order the local officers to transmit - 
the record in the cause to’ your oilice, without Beets for such action 
as Nay Seem proper. Ss _ 
RAILROAD LANDS—ACTS OF JUNE 22, 1874, AND MARCH 8, 1887. 
POWER v. OLSON ET AL. (ON REVIEW.) 


The provisions of the act of June 22,:1874, and section 5, act of March 38, 1887, are 
. remedial in character, and hence should receive a liberal construction, and 


should also be construed in pari materia together with the original granting act ~ | 


in case of an application to purchase under said section 5. It must therefore be 
held that lands in even-numbered sections selected under the act of 1874, are _ 

from the time of such selection the ‘“‘numbered sections” of the grant as such 
phrase is used i in said section 5, and may be pysenased thereunder if said indem: 
nity selection proves invalid. 

The protection given to settlers by the second proviso.to section 5, act of March 3, 
1887, is restricted to such persons as may have settled in good faith after Deen: 
ber 1, 1882, and before the passage of said act, claiming a right to enter under 
the settlement laws in ignorance of the rights or equities of others in the pr em- 
ises. 


Secretary Bliss to the Commissioner of the Genera Tada Office, July 28, 
(W. V. D.) | # = 1897, | (We M. W.) 


On the 16th of October, 1896, the Department decided the above 
- entitled case, affirming your office decision of April 11, 1896, denying 
James B. Power the right to purchase the land involved under the 5th > 
section of the act of March 3,1887, See 23 L. D., 387... Power has filed 
a motion for review of said departmental decision, and in peor of it 
has submitted briefs and has been heard orally. | 

The facts are, substantially, as follows: 

On.March 31,.1877, the Northern. Pacific Railroad Company, per list 
No. 5, selected, ice the act of June 22, 1874 (18 Stat., 194), lots 1, 2, - 
3 and 4, the S. 4 of the NW. 4 of Sec. 4; lots 1, 2,3 and 4, the S. 4 of. 
the NE. 4, the SE. + of the NW. 4, and the Sk.4 of Sec. 6; the NW. 4, 
and the N. $ of fie. NE. + of Sec. 8, all in T. 135, R. 525. also the W. $. 
of the NW. 4, the S. $ of the SW. 4, and the S. 4 of the SE. 4, of Sec. 
34, T, 136, R. 52, Fargo, North Dakor, land district. This selection 
was made in lieu of certain other lands within the indemnity limits of | 
the grant to said road in the State of Minnesota, which indemnity lands 
had never, as a matter of fact, been selected by said company on account — 
of losses within the place limits of its grant, but were relinquished to 
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_ the United States on account of settlement claims thereon that attached 
after said lands were withdrawn for the benefit of the company and 
while the withdrawal was recognized. 

Power purchased the lands in question from the railroad company, 
under contracts, in 1880 and 1881, and immediately went into possession | 
of them and has continuously nemaied in possession ever since. He 
received deeds from the company dated J anuary 20, 1883, reciting a 
consideration of $2,900. 

On May 13, 1891, your office held. said selection. list for cancellation, 
- for the reason that the bases for it were invalid, except as to the 8. 4 
of the NE. 4 of Sec. 6, and the NW. 4 of Sec. 8, and said list was can- 
—eéled by vont office on September 30, “1891, eat as to the two tracts 

above named. The company took no appeal from your office decision — 
— canceling said selection list, and consequently it pegaine final as ae 
the company. 

Power is shown to be qualified to purchase under the act of March 
3, 1887. The land was free from settlement claims when he made his 
purchase from the company. | | 

On December 2, 1891, Gunder Olson made homestead entry for the 
SE. 4 of See. 34, T. 136, R. 52; and on December 8, 1891, Joseph A. 
- Beeton made homestead entry for the 8. 4 of the SW. 4 of ead section. 

_ Power first applied for the land on December 18, 1891, under the 4th 
section of the act of March 3, 1887, which was rejected by your office, 
and upon his appeal to the Department, your office decision was 
affirmed April 16, 1894 (286 L. and R., 126), and on review October 12, 
1894 (296 L. and R.,1). The grounds upon which his right to perfect 
title under said section was denied were that such right only exist 
when the lands were unearned under the grant, and erroneonsly certi- 

_ fied or patented to the company, as held in Wright v. Coble 9L. D., 
199, and Drake e¢ al. v. Button, 14 L. D., 18. 

These lands are all situated in even sanbored sections; the ae 
made to the Northern Pacific Railroad. Company was of lands situated — 
in odd numbered sections. 
In the decision sought to have reviewed the ‘Deoatiment held that | 
the right of purchase under section 5 of the act of March 3, 1887, is — 
limited to the numbered sections prescribed in the grant, and, therefore, . 

can not be exercised to secure title to even. numbered sections selected 
~ under the indemnity provisions of the act of June 22, 1874. | 
When the case was decided by the Department on the mer its, the 
only question presented was, whether Power is entitled to make proof 
and payment for the land involved under the 5th section of the act of 
- March 3, 1887, and necessarily the only material question to determine 
in passing on the motion for review is, whether the Depar tment erred 
in applying the law to the case in the decision heretofore rendered. 

The Northern Pacific Railroad Company is not a party to this pro-— 
ceeding; the decision of your office of September 30, 1891, canceling its 
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selection list was not appealed from by the company; such decision 
was final and conclusive as against the.company. ‘This controversy 
is solely between Power and the government and the homestead 
entrymat ; therefore, it is not necessary to diseuss or pass upon the 
contention of counsel as to whether the lands in contr oversy passed to 
the railroad company under its grant as “ granted lands,” or “lands 
granted.” Power’s application is based upon the claim that the title — 


4 _ to the lands did not pass to the company, and for that very reason he 


-asks to purchase under the act of 1887. 

In the first ground of the motion for review, it is ; claimed that: 
“Said decision shows that the case. was decided upon a strict literal 
construction of section 5 of the act of March 3, 1887.” This contention - 
must be conceded to be correct. It is further contended that said — 
section of said act is remedial in character, and should be liberally 
construed; that in construing it, in the case at bar, the granting act 
to the railroad company, and the act of June 22, 1874, should be con- 
sidered and construed as being in pari materia. If these contentions 
are well founded, the departmental decision was erroneous, and should 
be reversed and the right of purchase of the land involved be allowed — 
to Power. 

The third section of the act of July 2, 1864 (13 Stat, 365), 


pranted to the Northern Pacific Railroad Company .... every alternate section 
-of public land. not mineral, designated by odd numbers, to the amount of twenty 
alternate sections per mile... . and wheuever. ... any of said sections, or parts 


of sections, shall have been granted, sold, reserved, occupied by homestead settlers 
or pre-empted, or otherwise disposed of, other lauds shall be selected by said com- 
pany in lieu thereof... . in alternate sections and designated by odd numbers 


within the indemnity limits fixed by said act. 
The act of June 22, 1874 (18 Stat., 194), provides: 


That in the adjustment of all railroad land grants... . if any of the lands 
' granted be found in the possession of an actual settler, whose entry or filing has — 
- been allowed under the pre-emption or homestead laws of the United States subse- 
queut to the time at which, by the decision of the land office, the right of said road - 
was declared to have attached to such lands, the grantees, upon proper relinguish- 
ment of the lands so entered or filed for, shall be entitled to select an equal quantity 
of other lands in lieu thereof from any of the public lands not mineral and within 
- the limits of the grant, not otherwise appropriated at the date of selection. 


By act of August 29, 1890 (26 Stat., 369), the act of 1874 was amended, 
so as to remove the roquirenient that the entry or filing should have: 
been allowed, and extending the benefits of the act to claims based 
upon settlements made upon railroad lands subsequent to the attach- 
ment of the rights of the companies under their grants. 

The 5th section of the act of March 3, 1887 (24 Stat., 556), provides: 

That when any said company shall have sold to citizens of the United States, or 
to persons who have declared their intention to become such citizeus, as a part of 
‘its grant, lands not conveyed to or for the use of such company, said lands. being 


the numbered sections prescribed in the grant, and being coterminous with the con- 
‘structed parts of said road, and when the lands so sold are for any reason excepted 
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_ from the spe ae of the grant to said company, it shall be lawful for the bona fide a 


purchaser: thereof from said company to make paymené to the United States for said 
lands at the ordinary g ‘overnment price for like lands, and thereupon pane see 
issue therefor tu said bona, fide purchaser, his heirs or assigns. 


The act of June 22, 1874, and the act of March 3, 1887, both relate to 
the adjustment of all parltoad grants, and they should be construed ¢ in 
part materia under familiar rules of statutory construction. | 

It is equally clear that the act of 1874 and the 5th section of the. act 
of 1887 are remedial in character, and should be liberally construed in — 
favor of all persons who may come within the mischief intended to be 
remedied. 7 

The act of 1874 allows a railroad company to select, in liew of lands 
relinquished under said act, “other lands” 
from any of the public lands, not mineral, within the limits of its grant, not eotnare | 
wise appropriated at the date of selection, to which they shall receive title, the same _ 
as though originally gre anted. : i 

It is clear from this language that, when a lawfal siceions Is ee | 

under said act by a railroad company of other sections than those 
specified in the granting act to such company, lands so selected become, 
from the date of selection, aud are in legal effect, the numbered sec- — 
tious of such grant, irrespective of whether they be situated in the 
numbered sections specuied in the original granting act ¢ or not, tr Salle 
‘as though they had been originally granted. 

In this case, if the selection of the company had been a . valid one, 
- there is no Aoubs but what Power’s title under his purchase from the. 
company would have been good, aud the act of 1887 would not need to 
_be invoked. 


The company selected the land involved adie: the age of 1874; its 


selection was of record in the local land office and its validity was not 
- questioned at the time Power purchased the land of the company, nor 
for a long time thereafter. At the time-he purchased the land from 
the company, he had no means of knowing that the company would 
fail to receive a good title under its selection. So far as he was con-- 
cerned, he occupied precisely the same position as he would if the — 
‘Golestion had been valid, and in passing upon his right to purchase - 
under the 5th section of the act of 1887, the selection, notwithstanding 
its invalidity, should be given the same force and effect as if it were 
valid, in so far as making the land embraced in the invalid selection the 
~ numbered sections prescribed in the grant totheroad. The object and 
purpose of the 5th section of said act were to give relief to persons who . 
were qualified and had purchased in good faith lands of railroad com- 
panies, which for ‘‘any reason” are excepted from the grant to such | 
— companies. — 
Power’s equity is founded upon his purchase of the lands 3 in -aiae ib , 
in good faith, the payment of a valuable consideration therefor, relying 
upon receiving a good title from the company, and through the ille- 
gality of the company’s selection, as the grant is now construed, the 
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title he bought and nai for has failed. He has received no title to the 
land:from the eompany. : 
- Construing the act of 1874, section 5 of the. act Sof 1887 and the grant- 
ing act.to the Northern Pacific. Company all together as being in pari 
materia, I conclude that’ Power's. application to purchase clearly comes 
within the: remedial. provisions. of .the 5th. section of the act of 1887, 
provided his right is SUpOMIOS to the rights. of: Olson et al, homestead 
claimants. : 

The Department has not been favored with an ar gument on the part 
‘of the homestead claimants, and therefore is not apprised of the specific 
claims of Olson ¢ al. to the lands embraced in their entries as against 
‘Power's right to purchase. under the 5th sectiow of: the act of 1887. It 
may bethat: they are relying on the- Berane prewiso to said. section ‘Dy 
which provides: | | he aE: : 

That this section shall not apply to lands settled upon Mateaq hens +0 the first day 
‘of December,- eighteen: ‘hundred:-and eighty-two,: by persons claiming to cuter the | 
same tinder the settlement laws of the United States;'as to-which lands the parties 
claiming: the: same as aforesaid | eh be entitled to prove up. and-enter as in. other 
like cases. ; 

In ry long line. of aevisions the Depanenent has held: that the protec- 
tion. given: to.settlers by this :proviso.is restricted to.such persons-as 
may have settled upon the:land. in good faith after : December 1,. 4882, 
and before the passage. of said act. of 1887, claiming: in:good- faith a 
right to-enter the same under the: soptlement Jaws, in ignorance of: the 
rights-.or equities of others in the-premises. Chicago, St.Paul, Min- 
neapolis and Omaha Ry: Qo., 11. (L2bD.,.607;: Union Pacifie Ry. Co. et al, 
wv. McKinley, 14 L. D., 237; Stebbins De Croke, 14:L, D.,:498; MeCord 
a Rowley et al., 18: i D., ;-Swineford e al, v.: Piper, 19 LeD., 9; 
Holton. et.al, v. Rutledge, a L. D., 227. Neither Olson: nor Beaton 
has made any claim. of.: settlement; during: the period named. | 

In: the light: of the: facts as:-hereinbefore set: forth-it.is. ‘clear. that 
Power's: right .to acquire title-to the::laud: im question is: super et to the 
rights of Olson et-al., the homestead. entrymen. : 

- Power's application to purchase under ‘the 5th eceaaa: ot the act. of 
1887 will be allowed, upou his compliance with the law in the matter 
of. making payment for. the land.:and:thereupon the homestead .entries 
of: Olson :et- al. for ‘the land involved~ will be:canceled.. Lt, for. BLY 
reason, Power fails to:complete his purchase: within ninety days from 
receipt of notice of this decision, the: homestead. entries of Olson et al. 
will remain intact, subject todue-compliance with law_by. theentrymen. - 

‘Departmental decision of October 16, 1896, reported in ‘23: L. D., 387, 
is hereby set:-aside:.and: vacated;.and: your office decision of ‘April. 11, 

1896;:appealed from, ‘is hereby Teversed. ere 


267 On 25 6 
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SECOND HOMESTEAD ENTRY—SECTION 2, ACT OF | MARCH Rs 1889. 
HERTZKE v. - HENERMOND, 


Section 2, act of March 2 , 1889, provides for the allowance of a encona ieee 
entry in any case in which (he applicant, prior to the enactment of the statute, 
made entry under the homestead law but has not DETTE OO SE title thereunder, 
either before or since that time. : 


The case of | Dowman * Moss, 19 L, D, 1 526, overruled. 


Acting Sevretar y Ryan to the Commissioner of the General Land Office, 
vee - o Riss fae ae 4. ee Roe a: 


10, 1893, ‘aiemiane his contest against the homestead sna of Jacob 
Honors onil made December 9, 1892 , for the E. a of the NW. 4, Sec. 33, 
T.65., R. 38 W., Oberlin, Kansas. 

The reeorl sows that-on December 12, 1892, Hertzke presented his 
homestead application for said land, but the same was rejected for 
conflict with the entry of ‘Héenermond. Hertzke thereupon appealed. 
Subsequently, however, he instituted contest proceedings against said 
eutry, alleging that Henermond was not a qualified entryman for the 
reason that he had previously made an entry under the homestead law 
for other lands, and had relinquished the same. | 

No action appears to have been. taken on the appeal, but the contest 
proceeded to trial and was heard. upon an agreed statement of facts, 
from which it appears that on October 13, 1885, Henermond made home- 
stead entry for the SW. 4 of See. 14, T. 9 S., R. 4 W, peer ee 
and relinquished the same March 8, 1890, ; 

Among. the papers filed by Henermond. at the ania of his en for 
the land in question, which are a part of the record before me, is found 
his affidavit to the effect that after imaking his original entry, he estab- 
lished his residence on the land covered thereby, and continuously 
resided thereon until the year 1890, when, owing to his poverty, the _ 
result of crop failures and other Srcanisientes beyond his control, he 
was compelled to relinquish the entry; and that he. has never per- 
fected title to land under either the homestead or pre-emption law. 

- Accompanying the agreed statement of facts, was a motion by Hener- 
mond to dismiss the contest because of insufficiency of the grounds | 
alleged therein. This motion was granted by the local officers, and on 
appeal to your office the action below was sustained. a | 

The sole question presented by the record is whether Henermond 
was,.on December 9, [892, a qualified entryman under the homestead 
Jaw, in view of the previous entry made by him as aforesaid. Your 
office held that under the provisions of Sec. 2 of the act of March 2, 
1889 (25 Stat., 854), he was so qualified. 

‘Said section provides: 


That any person who has not heretofore perfected title toa tract of land of which 
he has made entry under the homestead law, may make a homestead entry of not 


~~ 
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exceeding one-quarter section of public land ame to such entry, such previous 


filing or entry to the contrary notwithstanding; but this right shall not apply to 
"persons who perfect title to mauee under the pre- -emption or homestead laws already 
initiated. . “e 
The decision of your office is predicated upon the theory that Hener- 
mond, having relinquished to the government his said original entry 
made prior to the passage of said act, has not perfected title to the 
land covered by such original entry, and therefore comes within the 
provisions of theact. The fact that the relinquishment by Henermond _ 
was made subsequently to the passage of the act, was held not to — 
affect the question of its operation in support of his second entry. _ 
In other words, the decision appealed. from answers the question 
above formulated i the affirmative. It says, in effect, that an entry 
made prior to March 2, 1889 (the date of the act under consideration), 


and not then completed, but then or thereafter relinquished, abandoned, 


cancelled, or for any reason not perfected, does not preclude the entry- 
. man from subsequently making ‘a homestead entry. Henermend did 
make a homestead entry prior to March 2, 1889. -He did not complete | 
that entry, but relinquished it in 1890. Subsequently, on December 
9, 1892, he made homestead entry of another tract, to wit, the E. 4 of 
the NW. 4 of Sec. 33, T. 6 S., R. 38-W., Oberlin, Katsat Can. this 
entry stand, or must it be pence Because the a a homestead — 


Tight had previously been exhausted ? 
. Under the provisions of the general homestead law of May 20, 1862 


_ (12 Stat., 392), but one homestead entry was or is allowable to one 
person, ana that for a tract of one hundred and sixty acres, or less. 
See sections 2289 and 2298, parts of the codification of said act, in the 
Revised Statutes. But the act of March 2, 1889 (supra), made certain 
exceptions to the rule of law thus laid doen. | 
It provided in section two, that < any person ‘who: has not nneretoiore | 
perfected title to a tract of land of which he has made entry under the 
homestead law, may make homestead entry,” etc. This is a general 
law applicable wherever the general land laws are applicable. There — 
are two special acts providing for second homestead entries under cer- 
tain circumstances and in specified territory. One relates to entries of 
Seminole Indian lands, now in Oklahoma, and bears date March 2, 
1889, the same as the general act above referred to. See 25 Stat., 980 
(1005).. The other bears date February 13, 1891 (26 Stat., 758), and 
relates to what is known as the Sac and Fox country in Oklahoma. , 
Cases will arise, in fact cases are now pending before this Depart: 
ment, in. which a consideration of these special acts will become 
‘necessary. They are referred to only because. they point in the same 
direction, or relate to the same subject (that of second entries) as the 
general act of 1889, which controls this case. | 
 Itis to be kept i in mind that the general act allows second entries to 
‘any person who has not. heretofore perfected title to a tract of land ~ 
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of: which he hias made. entry under the homestead: law,” with. certain 

specified exéeptions. 7 

“ Heretofore” naturally ‘and® yecéssarily’ méans before Maréh’ ‘2, 1889, 
the date of the act, and it presupposes the existence of a honiestedd 
entry prior to said date. ‘Hénérmond: liad‘ made entry prior to March — 
2,1889, but he had not at that: date “perfected title” under said entry, 
and he néver'did’ perfect title thereunder. “On the contr ary, he*relin- 
‘quished said: entry, and: thereby abandoned ‘all chance ‘to- “pertect: title. 

‘It would ‘seem, theréfore, ‘from ‘the | language of the act, that he © 
clearly comes within the: provisions of ‘so niuch of section two thereof 
as is'above. quoted, and that:he is-entitled: to make another: entry. 

A statute is to -be' construed ‘according ‘to ‘its: terms, ‘and where‘ its 
| langusie is unambiguous there is little or'no:room for‘ construétion. 
The language of thisstatute ‘is plain,’ and ‘to adopt any ‘construction 
other than that above’ ‘suggested’ ‘would be‘ a‘ departure: from the ordi- 
at use eof bili as solar oni written j in: our eu ee 
tion: of. this: oe for nid only is it plain; aitaibfigtioda;s and-directin | 

its provisions but‘it'is ‘also beneficialand ‘remedial wee should’ not be 
“narrowed by-a strained interpretation. — 

‘The: ‘section: under-consideration does not ‘stop hete. It. “goes ane 
say—“But this: right (the right of ‘second entry): shall: not’ ‘apply to 
- persons who perfect title to lands. under oe en or homestead 
laws already initiated.” | 

‘The converse of’ this is, necessarily, thiat its provisions shall: appli y to 
persons ‘who’ donot: “perfect - title to ‘lands’ under’ the “pre- -euiption or 
homestead laws already initiated. yk 

That is, persons ‘who do not: after the passage ‘of the act ‘perfect: title 
. under entries made prior to the date thereof, may, ‘under ‘the terms of 
the ‘act, make a°second, or ‘another, homestead’ éntry. ‘The qualifying 
clause’ above: ‘quoted from the ‘act méans this, ‘or it"has no office’ to’ per- 
form. ‘Its* purpose is lear. ‘But for it;a person who made homestead 
ony ae to March: 2; 1880; ‘and thereatter ported title theteundes, | 
“angther: entry: and ‘secure title 1 tnatenilaee; thus twice’ sectiring ‘a home- 
stead ri ight in its full fruition. ‘With’ the last clatse, not only 3 iS” ‘such 
a result Dapossiles but oye it’ thé Buel aod and betes of the first clause 
| janedace: shave aséd, ‘itis riaide’ ‘lear: and: certain ey ‘what’ follows. 

This‘ view of the Jaw has her etofore been taken by the Department. 
~ On March 8; 1889 (8 EB. ‘D.,; , 314), your ‘office, ‘with the’ approval of the 
Secretary of the Interior, iasted: ‘Circular instructiotis:to registers | and: 
receivers, to guide them in’ administering ‘the®act: of “March '2, 1889, 

The second section of the act allows | in general terms any party. who has hereto- 


“fore made a’ ‘Homestead éntry aid who has not perfected title thereunder to make © 
% another homestead: entry, whilé denying’ sii¢h tight to’ any cas who perfects title 
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. to lands under the pre-emption or homestead laws already initiated, ead specifically 
provides that parties who have: existing ‘pre-emption rights may. transmute them to 
homestead entries and. perfect.title to the lands. under. the. homestead laws, although , 
_ they may have heretofore had the benefit thereof. 

Therefore -you.will, not. hereafter reject. a: homestead. application. on the. grounds. , 
that the applicant can nob. make the. prescribed oath that, he. has not previously 
made such an entry, but. he will be required to show by. affidavit, designating, the 


sufficient: data, that.it-was. ‘made prior to. the date of. said. act, and also anak he has. 
‘not since perfected a pre- -emption or homestead title initiated prior to that date. 


Here was warrant, for Henermond.to do just what he did in this case, 
In the case in 12 L. D., 268, decided: March 2%, 1891, Thomas Fitz- 
patrick made original or first homestead entry J une 14, 1888, after: 
wards claiming. that, the.tract: entered. was: not the tract he intended. to 
| enter,. and averring. that, the tract. he intended: to enter had. been appro-. 
priated.by another.entryman, he applied. to amend. to another and a. newly. 
selected. tract: : : 7 
The decision held that- ander saieli circumstances. he ail not 
amend, but. he. could, under. the act of March ye 1889, relinquish. his. 
or riginal ae and, make entry ofthe. tract: desired, thus, directly, macog: 
oa co fen: or. hereafter netlected: and takes a. new,, or a. eee “entry. 
In fact, that this was the only. relief. to. which, he was entitled. _ | 
In. Miller V. Craig. (15.1. D., 154) it. was. held that a. failure. on. the 


pet of Miller eo ‘Secure, title. under: a, homestead. entry. mace prior an 


Dee 


pl y. with. ‘the law, did. pee dafead: his. right: to. a . second entry under the 


act of March.2, 1889. 


Tn. Dowman, Vs. Moss: (19. b, Dis 526).a. different, view was expressed, 
It was said that the intent of the second section. of. the.act of March. Qs 
1889, 


was to afford relief to. those. entrymen: who for some, reason. had. lost, their. land, 

-and under the:law were precluded from making .a.second entry. It was not. intended 
to. allow: those, who. made. entry. before the approval of the act, to relinquish it. and, | 

make a new entry. , 

This was not necessary to the decision in. ‘hat case. It... Was, ohster. 

dictum, and will not, be followed.. ) 

After full and careful consideration. of. the law- in. iaecnen I have no. 
hesitation. in concluding. that; it provides. for. the. allowance of. second 
homestead. entry in. any. case.in. which the applicant, prior to, the enact- 
ment of the.statute,. made entry. under the homestead. law. but. has not 
perfected. title. thereunder, either before.or, since that time. | 

The conclusion in this case. therefore is that. Henermond’s: homestead. 


. entry, made. December. 9, 1892, was. properly: allowed, and. that. your 


office. decision. ‘dismissing the. coutedt of Hertzke Was: and is, correct. | 
Said. decision is accordingly. affirmed. . | 
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“RAILROAD G@RANT—INDEMNITY WITHDRAWAL. 
Aiieom o, ST. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. 


Lands anbeneed within the indemnity withdrawal for the benefit of the main lite 
of the St. Paul, Minneapolis, and Manitoba road, under the grant of March 3, 
1857, are not by such reservation excluded from the operation of the subsequent 
grant of 1871 for the St. Vincent extension of said road. | 

The case of the St. Paul, 2 eee and Manitoba Ry. Co. v. Hagen, 20 10 D., 249, - 
overruled. : | 


Acting Secretary Ryan to ‘the Commissioner of the Gener al: Land Office, 
| (W. Vv. D.) a : August 2, 197, (Ff. W. C.) 


With your office letter of March 31, 1896, was forwarded a motion, 
filed on behalf of the St. Paul, Miuneapolis and Manitoba Railway 
Company, for review of doparenentel decision of February 10, 1896 
(not reported), in which your office decision of July 31, 1894, holding 
that the E. 4 of the NE. 4 of Sec. 21, T. 131 N., R. 43 W., St. Cloud 
land district, Minnesota, Was scone from. the oni to aad company 
on account of the St. Vincent Extension, was affirmed. 

Said motion was entertained and returned for service February 24, 
1897, It has been again filed, bearing evidence of service, and was 
transmitted with your office fetter of April 15, 1897, 3 
_ The tract involved is within the indemnity limits of the grant to said 

company under the act of March 3, 1857 (11 Stat., 195), as adjusted to 
the line of location of what is iow as the main Hine of said road. 

Upon the adjustment of the limits under the grant made by the act of 
March 3, 1871 (16 Stat., 588), for the St. Vincent Extension of said 
road, it was found that etic tract fell wa the primary or granted 
limits of the said graut. 

The present controversy arose upon the tender of a homestead appli- 
eation by Christian M. Larson on September 4, 1887. | 

The company lays no claim to the land on aueount of the grant under | 
the act of 1857, for its main line, but urges that it passed under the 
- grant of 1871, upon the definite ieanioni of the St. Vineent Extensi on 
on December 19, 1871. 

The record discloses no adverse claim to the land ¢ on December 19, 
_ 1871, nor is any alleged by Larson. | 

The decision under review held, following the decision’ in the case of | 
said company v. Hagen (20 L. D., 249), that the withdiaial for indem- | 
nity purposes upon the main line: existing at ‘the daté of definite loca. | 
tion of the St. Vincent Extension, served to except the tract from the 
operation of the grant under the act of 1871. ~~ 

The motion for review is based upon the ground that said decision of 
this Department, which holds‘ that the indemnity withdrawal for the. 
main line will defeat the operation of the subsequent grant for the St - 


Vincent Patenslon, is in conflict with the decision of the supr eme > court _ 
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in the case of Wisconsin Central v. Forsythe (159 U. S., 46). In that 
case, the tract involved is within the indemnity limits of tho grant made 
by the act of June 3, 1856 (11 Stat., 20), to the State of Wisconsin, to: 
_ aid in the coatnielion of what is known as the Bayfield branch of the 
Chicago, St. Paul, Minneapolis and Omaha Railroad. On account of. 
the grant under the act of 1856, this Department: withdrew the indem- 

_nity lands opposite said Bayfield branch. | 

On May 5, 1864 (13 Stat., 66), a grant was made to the State of Wis- 
consin to aid in the aonatriction of what is known as the Wisconsin 
Central Railroad, and the limits under this latter grant, as adjusted to 
the line of definite-location, overlapped the indemnity limits under the 
act of 1856 for the Bayfield branch of the Omaha road. In the admin- 
istration of these grants, this Department held that the reservation 
under the act of 1856 was sufficient to defeat the operation of the sub- 
sequent grant under the act of 1864. 

_In the case referred to, however, the court held th at lands within’ the 
indemnity limits under the act of 1856 were subject to the control of | 
Congress, and from a consideration of the act of 1864 it was found that: 
it was the intention of Congress to grant the same to aid in the con- 
struction of the Wisconsin Central Railroad. | 

In said opinion it was stated: | 

‘The land was, therefore, subject to the full control of Congress at the time of the 
passage of the act of 1864. What did Congress intend by that act? It had in 1856 
- granted to the State of Wisconsin six sections per mile to aid it in the construction 
of a road from Madison or Columbus, by way of Portage City, to the St. Croix River 
or. Lake, and thence to the west end of Lake Superior,.and to Bayfield, with a pro- 
viso that if the road was not completed within ten years the unsold lands should 
_ revert to the United States. Wisconsin had accepted this grant, and thus impliedly 


undertaken to construct the road. .... It was evident that the inducement of. 
gix sections per mile had not been sufficient to secure the construction of the road in 


the comparatively uninhabited portions in the northwestern part of the State, and 


so Congress cetermined to enlarge its grant in order. to secure the accomplishment of 
the desired end. At the same time it per ceived that the public interests required an 
additional road running through the central portion-of the State northward to the 
_two termini on Lake Superior, named for the road from St. Croix Lake or River. 

And so it passed the act of 1864. This made a grant to the same grantee, to wit, . 
the State of Wisconsin, but expressed the terms and purposes in three separate sec-_ 
tions. Congress evidently knew that at the time two companies had been named by 
the State of Wisconsin as the parties to construct the road provided for by the act of | 
1856. So, in the first section, it made a grant of ten sections per mile to aid in the © 
construction of a road from St. Croix River or Lake to the west end of Lake Superior, - 
with a branch to Bayfield; in the second, a grant in substantially like terms for a 
road from Tomah to the St. Croix River or Lake; and in the third, a grant also of 
ten sections per mile to aid in the construction of a road from Portage City, Berlin, © 
Doty’s Island, or Fond du Lac, as the State should determine, in a northwesterly 
direction to Bayfield, and then to Superior, on Lake Superior. In each of these three 
sections it named the State of Wisconsin as the grantge. Although it knew that the 
State had made two separate companies the beneficiaries of the act of 1856, it made - 
no grant to those companies. It dealt in all three sections with the State, relying 
upon the State as the party to see that the roads were completed, and to use its own 
judgment as to the manner of securing such construction. The act of 1864 was, 
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therefore, a mere. enlargement’ of the: act: of 1856, was:made: to: the same: grantee; _ 
was. in part-materia; and isto: be:construed accordingly. I[tis-not:to:- be-treated:as:an: 
independent -grant:to a:.different party, and, a aaah liable to come in conflict. owith 
the rights.of the first.grantee. . 

| For™ whose benefit was the withdrawal of ‘the lands within the indemnity limits. of. 
the Bayfield road made?’ Obviously, as often declared; for the benefit of the grantee. 
It.is‘as: though:the United ‘States had said:to the'gr atone we do-not'know whether; | 
‘along the line of road, when you finally:locate it; there will ‘be six-alternate sections: 
free from any. pre- -emption or other.claim, and, therefore;. so: situated: that: you. may : 
take title thereto, and so we will hold from. sale or disposal to any one’else an addi- 
tional territory of nine milés. on either side that within those nine miles. you may 
select’ whatever lands may benecessary to make the-ftll! quota of six sections per 
mile. When Congress; .by-a:subsequent act, makes a new and-absolute grant: to the: 
same: grantee:of lands thne-lield. by the government: for. the benefit'of: such grantee;: 
_ upon: what. reasoning. can it: be said that. such grant does not ee upon.. these. 
lands. * ; # co 2% oa i : * 

When Corgréss makes-a orant of” a. specific number of sections in aid of any work 

_ of internal improvement, it must be assumed that it.intends the beneficiary to 

receive such:amount of: land,.and ‘when it: prescribes‘that'those lands:shall be alter- 
nate sections along theline of the improvement, it is equally clear:that the intent: 
is that if possible the beneliciary shall: receive those. particular.sections. So far.as 
railroads are concerned, it is the thought not merely that the general welfare will 
be subserved ‘by the construction of the road along the lines indicated, but further, 
that such grant shall not be attendéd with any: ‘pecuniary loss to the United States; 
_ for the universal rule is to double the price of:even sections within the peated 
limits. The expectation. is. that. the company receiving the odd:sections will take - 
pains to dispose of them:to settlers, and thus by theirsettlement and improvement 
increase the value of the even. sections adjoining and’so justify the added price. 
To fully realize.this expected benefit it is essential that the lands-taken by the com: 
pany shall be as near to the line. of the road.as possible; and‘so, while selection of © 
remote lands is. permitted, itis only when and because there is a necessity. of such 
selection to make good the amount of the grant. Obviously, therefore, an act must 
be construed to realize,. as far as is possible, ois intent and. to. accomplish the 
desired result. | | 


The only: difference: between: the’ case: » before: the:court: and that now 
under consideration is, that in the act: of 1871 Congress: seems’ to'liave 
| “recognized that the: State of Minnesota, the grantee under tlie acti of 
1857, had: conferred the grant: provided for in. said’ latter act, for the. 
road under. consideration,.upon the St. Paul: and. Pacific Railroad Com- 
pany.. Andin said act it-is: provided: 

. That the St. Paul and Pacific Railroad: ‘Company, May;sSO alter. its branch: lines that,. 
instead of constructing a road from.Crow Wing to St. Vincent, and from. St. Cloud. 
to the waters of Lake Superior, it. may locate and construct,.in lieu thereof, a line 
from. Crow Wing: to. Brainerd, to intersect with the Northern Pacitic. Railroad, and: — 
from St..Cloud to a point of intersection with the line: of. the: original grant ator 
near Otter. Tail or Rush Lake, so as:to form a-more direct.route:to.St. Vincent, with 
the same. proportional grant of lands.to be taken in the same manner: along. said. 
altered lines, as.is provided for the present lines by existing.laws. | | 

In: the administration of the grant. under the act. of. 1871, the ines 
have heretofore been certified and patented’ to: the: State: and by: the — 

State conveyed to the railroad company; and from a consideration of 
the decision of. the eer rcne court in the Horsythe case. I. can. see 20 
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good reason for adopting: a different: rulé in relation to the grants” 
under the acts of 1857 and ‘1871, from the rule established by the-court’ 
in that:case. J must: therefore: ‘hol that: the previous adjudication: of" 
this Department, treating. the indemnity reservation under the:act of 
1857, tor tlhe main line:of the Manitoba road; as sufficient: to except 
the land embraced therein from the operation of the: grant made ay 
the act’ of’ 1871, was error: | 

‘The decision under review is accor rdingly recalled and vacated’ and’ 
as the tract under consideration was otherwise subject’ to tle grant: 
under the act of 1871, at thie date of the definite location of the road, 
J must hold that it‘passed thereunder and '‘that:no rights were acquired’ 
by Larson under lis-application presented as aforesaid: Said applica- 
. tion will ‘accordingly stand rejected. The. decision in the case of said 
company v. Hagen, supra, is: overruled, and in the: future. administration, 
of these- -grants: you: will be: governed accordingly. 


REPAY MENT—ASSIGNEE-ACL OF JUNE 16, 1880. 
W. EL McCorp. 


A person olan: under a.deed: executed’ prior to fie submission: of final proof and 
the issuance of final receipt has. no eee as an assignee: under the statute 
providing: for- repayment: 


The departmental decision of: July 13} 1896; 23°, D: , 187; recalled: and:vacated: 


Acting Secretary Ryan to the Commissioner of the. General Land Office, 
(W. V. D.) ste Me August 2, 1897, 0 (J. .L, McO.) 


On May 2;. 1898, May: Campbell made timber-land: entry of: the: N. 4 
of the: SE. % of | Sec: 8, T. 49° XN, R. 6 W., Ashland: land’. district, 
Wisconsin, 

On. January. 25,. 1804,. your, office. notified. thie; local. officers. that said. | 
entry was-on tak. date held: for, cancellation for the:reason that.the:land. - 
covered .thereby:had: been. “ offered,” and: was-not:subject:to-entry under: | 
tle timber-land act. Such notification was: transmitted’ to:claimant’s. 
address at Iron: River (given in the: entry papers.as her place.of' resi- 
dence},. but it. was.returned. unclaimed. Your. office, theretore, o: on.June 
 8,.1894; canceled: the: entry: upon its:records: 

On: Séptember 1, 1894, W. E. McCord, claiming: to: be: the owner. of 
the land described, through purchase fon Miss: Campbell. applied: in: ° 
- due form for repayment of purcliase money, fées, and commissions. This 
application your office, by letter of October 10,1894, submitted to the 
Department, which, on November 13, 1394, returned the same. approved. 

In: order to obtain: repayment it was necessar Ys according to the regu- 
lations of your office, to submit “properly authenticated abstracts of 
title, or the original’ devds. or instruments: of assi enment.” Upon 
examination of the deed and: abstract of title it became apparent: that 
said deed had been made and executed by Miss.Campbeltl' prior to her | 
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making final proof and receiving final certificate. Your office there- 
fore, by letter of June 26, 1895, re-submitted the case to the Depart- 
ment, with the saeeection that, as the proof was false, the allowance of » 
the epolication for repayment be canceled. | —— 

The Department, therefore, on August 12, 1595, canceled the apUEOv at 
of MeCord’s application for repayment. 

On August 20, 1895, your office notified the local officers. that. 
McCord’s application had been denied, for the reason above suggested. | 
- From such action MécCord appealed to the Department. - 

The Department, on July 13, 1896, rendered a decision, the gist of 
which is contained in the following paragraph (23 L. D., 187-8): 

Section 2362 R. 8. authorizes repayment upon satisfactory proof ‘‘that any tract 
of land has been erroneously sold by the United States, so that from any cause the 
sale cannot be confirmed”; and Sec. 2 of the act of June 16, 1880, provides that 
the Secretary of the Interior shall cause repayment to be made, ‘‘when from any 
cause the entry has been erroneously allowed and can not be confirmed.” Iu the 
case at bar the entry of the land in question under the timber-land law was “errone- 
ously allowed and cannot be confirmed.” . It is therefore embraced within the class 
- for which repayment has been provided and directed. .... . It was canceled for 
a reason for which the law authorizes and directs repayment. In view of this — 
fact, it is not material whether Miss Campbell’s affidavit is true or false, and that 
question will not be inquired into. In my opinion repayment should be allowed. 

‘In accordance with the decision above quoted from, McCord’s claim 
for repayment was transmitted to the Auditor of the Treasury for the | 
Interior Department, who, on November 12, 1896, returned the same_ 
to this Department, with the suggestion that McCord had not shown 
himself to be the legal assignee of the entryman, saying (inter alia): 

Isubmit that W.E. McCord was never the legal assignee of May Campbell within 
the intent and meaning of the act of June 16, 1880, as construed and defined in 
Department circular, ‘‘Instructions governing repayment, etc.”, of Au eust 6, 1880, | 
page 3, and as uniformly held in practice since that time: 

“Assignees, 9, Those persons are assignees, within the meaning ee the statutes, 
authorizing the repayment of purchase money, who purchase the land after the 
entries thereof are completed, and take assignments of the title under such entries | 


prior to complete cancellation thereof, when the entries fail of confirmation.” 
The paramount question of McCord’s title or right appears to have been over- 


- looked: and not considered by the Department. .... The law does not and the 


Interior Department never has recognized an ‘‘application”, “declaratory state- 
ment,” pre-emptor’s claim or occupation of the laud, as constituting or giving a — 
legal, assignable, or transferable interest in or title to public lands of the United 
States, prior to oe of the same and the payment to a receiver of the public moneys 
of the purchase price of the land. Such claims constitute only a personal right to 
make a future purchase of certain public lands after the applicant and claimant has 
taken certain oaths and complied with the legal conditions aud regulations. 


In my opinion the Auditor of the Treasury for the Interior Depart. | 
ment is correct in his conclusion above expressed, In the depart- _ 
mental decision of July 13, 1896, attention seems to have been directed 
' to a single branch of the case; and the question whether McCord 
legally occupied the status of a aneteres appears not to have received ~ 
sufficient consideration. 

Upon receipt os the letter from the Auditor of the Treasury for the 


DECISIONS RELATING TO THE PUBLIC LANDS. O1 - 


Interior Department, a copy of the same was sent to W. E. ‘McCord, 
- and he was notified by this Department that thirty days would be 

‘given him within which to show himself to be the legal assignee of 

May Campbell. 7 

Counsel for McCord replied, under ants of Asti 17, 1897, asking 
whether the record. of the case does not contain— 

The affidavits of said W.F. McCord, Walter P. Hoover (notary public), Mrs. May 
Hume (nee Campbell), Oliver Campbell, and another whose name I do not remember, 
showing that, if the deed from Campbell to McCord, which constituted the basis of ' 
said claim for repayment, bore the date of May 1, 1893,” it was an error, and that 
in fact said deed was executed long afterward, to wit, about May, 1894. 

The record contained certain affidavits from W. ki. McCord, 1 May 
Hume and O, H. Campbell, respectively, but none from Walter P. 
Hoover, or any other persou than those above named. Your office was 
therefore directed, by departmental letter of May 18, 1897, to make an 
examination of its records to discover whether the affidavit of said 
Hoover, or of any other person bearing upon the case, was on file in - 
- your office; and if not, that you so inform said counsel, uotifying him 

that he would be allowed thirty <dlays in which to supply said affidavits. . 

The Department is now in receipt of your office letter of July 8, 1897, 
transmitting a letter from said counsel in which he encloses an affidavit 
from. Walter R. Hoover, who deposes and says: : 

That he is the same Walter R. Hoover. before whom was executed the deed fois 

May Campbell to W. E. McCord, for the N. 4 of the SE. $ of Sec. 8, T.49°'N., RB. 6. W.,. 
Ashland, Wis. district, at Iron River, Bayfield county, Wisconsin; aud that, while. 
he has no data from which to determine the exact date of the deed, he is quite cer- 
tain it was made on or about May 1, 1894, and that if the same beara date of May 
Ast, 1893, he is equally certain that it is erroneous, and should read 1894, instead 
of 1893. 
The affidavits of McCord, Hume, and Gangpelt above veieeoed to, 
_ bear the impress of having been very hastily and carelessly executed. 
They briefly allege that if said deed bears the date of May 1, 1893, such 
date must be incorrect, for they remember that it was executed long 
after said date. None of the affidavits enters into particulars or sets 
forth any reason for the belief expressed. os 

The date at the beginning of the deed in question is written out in 
full: “This indenture, made the first day of May, in the year of our 
Lord, one thousand eight hundred and ninety-three.” In the acknowl- 
edgment at the end of the deed the same date is written out in figures: 
“The Ist day of May, 1893.” 

The affidavits offered are insufficient to prove that the date inserted 
in the deed and certificate of acknowledgment is a mistake. 

In my opinion McCord has not shown himself to be the legal assignee 
of the land in controversy, and cannot BEoperly be allowed repayment 
therefor. 

The departmental decision of J uly 13, 1896, is therefore hereby re- 
called, revoked, and vacated ; and McCord’s application for repayment 
is denied. 
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PRACTICE-HEARING—-APPLICATION-PREFERENC CE. RIGHT. 


Hoge V. | SrRONG Er AL. 


A. hearing. will : Ae be, ordered on an allegation, of, irregularity. in, presenting. an 
"application for the ri ight. of entry, where it is apparent. from the record that the 
right of the applicant is not dependent upon priority of ‘application. 

A: suceessful contest against: a. serip- location: entitles: the contestant. to. a proferred 

right: of entry. 


As oting.. Secretary y £03 yen to. ee Commissioner of the. General Land Office, 
(W. VY. D.). : : August:2, 1897, | (BE. B., Jr.) 


_ ‘Bhe. land. invélyed in. this. case 1s: the NE. 4+ of: the. SW.. and: the 
NW. £of' the SE. 4 of: section.30, T. 62:N., RB. 10:W., Duluth; Minnesota;, 
land district. The:official: plat of. survey. of; the: township:was: filed. in, 
the loeal office. on.March. ay, 1896; andthe: land; therein: Deeamethen 
subject, to. applications to eater or purchase tlie.same.. 
On. that: date,. Tharald O; Hobe: presented: his. timber. land. SWOTrD.: 
statement for. the. land: above. described, and: the: S. 4. of: the NE. 4of: 
said:seetion, which: statement: waa: rejected: because: it: conflicted: as: to. 
the said NE. £of, the. SW. £.with: the: homestead entry, No:10,092, of 
Lawrence... Strong, made: on. the. same date, but. prior to-said. state: 
ment, and as to the said: NW. 4 of the SE. 4, with: the Sioux half; breed: 
scrip: location, made. on. June. 3, 1887,.by. Philander. P, Pettijohn, and 
with the. homestead: application, of. Hugh. Pi Strong, made: Mareb 195. 
1396, prior. to: said statement. Hugh:P. Strong’ s: homestead: application: 
was: at’ first: rejected; when. presented, on account: of: the. said: scrip: 
location, which was then involved in a contest.against-the same by said, 
Hugh p. Strong. But on March 20, 1896, the application was allowed. 
and Strong, was.permitted. to, male homes ad entry. No, 10,095 there- 
under, the local office having been then just advised by letter from your. 
ofice, dated, March 17, 1896, of the cancellation, on-the date. last men- 
tioned, of. said‘ scrip. location, pursuant to. the decision of the Depart- 
ment dated. August 20,1895, in the contest. case referred. to above of 
said Hugh P. Strong against sald: ‘Pettijohn aud others (21 L. D., 111). 
| By his attorney, one B. N. Johnson, Hobe. appealed’ from the rejection 
of the said timber land statement, assigning error as: follows: 
_.- 1, If was:error.to allow. the.homestead entries.of Laavrence. H. and. Hugh, Pp. Strong. | 
in the.face of the protest of B. N. Johnson, and with, the knowledge that the. parties 
, unlawfil means had ‘secured first entrance to the.land office. . 
. It was error not at once to have ordered an investigation upon. the. cpue of 
‘iB: N. Johnson: of. the illegality: of. admitting. these.entries,. | 


3. It was error.to-reject the: sworn; statement, of this. eRe knowing: that. he. 
was. the only applicant. for the land. 


In: deciding: the case, July 29, 1896,. your. office, said:: 


The plat of township 62.N., R. 10 W., was filed in your office on March 19,.1896;. | 
It appears from the:appeal: that, the land office in. Duluth i is:located: in. the: govern- 
‘ment. building on the-second.story;. that-at.6 o’clock.in.the morning, when.the outer, 


door of said government bnilding was thrown open to the public, three persons were. 


stationed Hee viz: Erik W. Lund, Gustav E, Osterberg, and appellant;. that when 
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said door was thrown open,:they:rushed up the:stairs :and when they reached the 
second story, they saw three persons rush out of a toilet.room; that said persons . 
reached’ the land office’ door prior to the persons who had'come in the building in 
‘the: regular: way; that'two of these persons were tlie ‘Messrs. ‘Strong who’ made tlie 
entriés above ‘meutioned ‘and’ ‘that ‘with them ‘was their’ brother who was thére to 
enable-them: to make-their‘entries. “The-appellant: wishés: an: investigation as -to‘the 


7 manner in which these parties entered the building. 


The township i in question was ‘thrown open to. settlement and. entry pursuant to 
the ‘circular of October 21, 1885 (4.L. D., 202). “There was nothing peculiar in tlie 
method-of ‘opening the*same, It: appears that the ‘parties who made-entries for the 
‘lands -in‘ controversy | were ' the! prior : appacente” ‘OS well : a8” ‘apparently : the: ee 
settlers: ou the land. 

Under the circumstances the. application. for an investigation i ‘is -denied,;:and your 
“action. rejecting’ his: application. is- ‘approved in so far as it-applies tothe NW.:4 
SE. ¢ and NE. 4 SW. £ of said Séc.°30; Subject to the right ‘of: appeal. “Should he so | 
‘desire it, you will allow: his: filing for the 8: } NE. of said section. ‘See 21 L. D.; 145, ~ 

‘Hobe prosecutes " ‘an: ‘appeal to the’ ‘Department, in which he assigns . 
error in’your office decision as ‘follows: 7 > 


‘I. It was error to hold that: Hugh P. and Latwierice aie ‘Strong have made settle- 
ment upon this land prior to their: honiestéad éntries. 

‘IL It was error ‘to allow their homestéad entries tipon'this land to remain initact 
without: inquiring: into the: method.-of procuring them. 3 


‘Itawould. appear: ‘from ‘the ‘affidavits: filed. with ‘the: ‘appeal “to “your 
office, that:said' Lawrence’ H.'and'Hugh'P: Strong, by ‘some claritestirie 
means not disclosed, secured ‘admission ‘to the government’ building at 
Duluth, in ‘which the local land: Office 3 is located, prior to six 0 yeloek on 
the inorning of ‘March 19,1896, and by‘such >means” 
enter into the land-office stself, at nine’o’ clock, in'advance of ‘Hobe: and 
others who had been tegWany waiting at the outer door of the govern- 
ment building. : 

If the rights ‘of Lawrence i. ‘and: Fhigh’ eat ‘Strong: to the NE i. of the. 
SW. 4 and‘to ‘the NW. ‘4 of the SE.4, respectively, ‘of: ‘said section, 
depended, at least: as. ‘against’ said Hobe, upon: priority of* application 
or -éiitry,‘aléne, the Déepartmént would: be justified in “directing “that a 
hearing be ordéred, atid that; in the everit the evidénce- adduced ‘at 
such hearing should show the factsto be-as stated’in the ‘affidavits-on 
file, their entries should ‘be canceled,-as ‘to. tlie land involved, as having 
been-‘made in fraud of thé rights of Hobe. ‘ But: such proof; if obtained, 
would notiavail Hobe: anything, so far'as the tracts in‘controversy are 
concerned, if,'as*would:appear from tlie! ‘homestead affidavits’ of Law- 
rence’ H, and Hugh P. ‘Strong, respectively, each “had made settlement 
on’ the land covered by his entry prior to March 19, 1896, when’ the 


= township plat was filed ‘in the local office. — 


In his homestead affidavit Lawrence H. ‘Strong’ swéars ‘that: he ‘set- 
tled, ‘on April £0, 1895,-upon the land embraced: in “his*said-entry, and 
has ever since veuided thereon. “Hugh “P. ‘Strong: swears’ that’ he ‘set- 
tled, on' March 21, £891, on the’ land embraced ‘in “his .said -entry, and - 
has ever since resided thereon. Iu his argument on. appeal [obe’s 
attornéy statés’ that “Hugh' P. and Lawrence H. Strong are residents 
of West Superior, Wisconsin, aud never lived a day upou this land. 


>a 
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prior to the time of entry, March 19, 1896.” Statements of fact made. 
by an attorney in a brief and not pipported by the record. or by aifi- 


davit ought not to be considered. Here no affidavit is submitted to 


support the statement made and there is nothing in the record which 
gives. the slightest corroboration or support thereto.. Furthermore, 
Hugh P. Strong, by reason of the cancellation of said scrip location 
as the result of his successful contest against the same (Strong ». Pet- 
- tijohn et al., supra), appears to have acquired a preference right to enter ~ 
the land embraced i in said location, which included the said NW. } of — 
the SE. + (McGee et al. v. Ortley, 14 L. D., 523; and Hyde et al. v. War. 


-. ren et al., Id. 576). In his homestead application he expressly asserts: 


his can to a preference right as successful contestant. 

- If the claims of the Strongs respecting prior settlement and 46 
claim of Hugh P. Strong to a preference right as a successful contest- 
‘ ant be correct, there was no occasion for any unseemly haste on the 
part of the Strongs in filing their applications on March 19, 1896, in 
advance of Tobe. If thése claims were well founded the right of 
Lawrence H. Strong to the land he claimed, was- amply protected as 
against Hobe by the settlement of the former, and the right of Hugh 
P. Strong to the land he claimed was likewise protected both by his 
settlement and his claim to a preference right. In the absence of any 
evidence calling in question the settlement right claimed by each of the 
Strongs, or the claim of Hugh P. Strong, to a preference right, the 
Department would not be justified in ‘dir ‘ecting that a hearing on 


another matter be had, with its attendant Pen trouble and delay 


to the entry men. 

An investigation as sugested. or a hearing, mer ie for fie purpose 
of establishing the truth of the allegations of Mr. Hobe as to the clan- 
- destine entrance by these entrymen into the government building, 
whereby they were able to precede him in appearing at the land office, 
— would, as already indicated herein, be unavailing as a means to advance 
his alain to the tract in controver sy, because their claims are / nob 
dependent upon such prior eutry at the land office. 

No charge of dereliction of duty or of culpability is made against. ie 
local officers in the matter of the alleged wrongful entrance into the said 
government building. | It seems that the building in which the land 
office was located was not under the control of the local officers aud 
that their control extended only to the rooms occupied by the land 
office. In the letter of the register dated June 17, 1896, transmitting 
said timber land statement and Hobe’s appeal and the aifldavis there- 
with filed, that official says: 7 | 
| In reference to the facts alleged in affidavits accompanying said au peat we have 
no knowledge other than hearsay. We simply know that Lawrence and Hugh P.. 


Strong were the first applicants for said land on the morning of Mareh'19, 1896, the 
| date npon which the official plat of survey was opened for entry at this office, 


7 As the record now stands, the decision of your office was correct anc a 


must be affirmed. ee 
ae 
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INDIAN LANDS—RESERV ATION—RELINQUISHMENT. - 


5 tet 


WILLIAM CUER. 


- Under an order directing the reservation of a tract of land for the benefit of an 
Indian, with a view to his subsequent entry thereof, there is no right conferred 
upon the Indian by which his relinquishment will serve to roe the land from 
reservation. 

An application to enter land, so reserved, confers no ri ght upon dis applicant that 

| can be recognized on the removal of the reservation, in the prea? of a valid 
intervening adverse claim. 


| Aeting Secr ane Ry yan 5 the Commissioner ‘of the General Land Office, 
(CW. VLD) A tegust 5, +1897, -  e (G zB. a) 


_ have considered the case of William Cuer, ew fete on his appeal 

- from your ‘office decision, rejecting his application to make homestead 

entry, upon the N. 4 of the SE. 4 4, Sec. 3, T. 27, BR, 8 E., Wausau Jand 

‘district, Wisconsin. | 

The land applied for is one of a number of tracts reserved from. sale 
and disposal by departmental order of January 27, 1882, and again 
reserved by the departmental order of September 29, 1883, on account 
of selections by one hundred and sixty- -Seven Winnebago Tndiana, with 
a view to homestead entry by said Indians, under section 15 of the act 
of March 3, 1875 (18 Stat., 420), which is in part as follows— - 


That any sala born in the United States, who is the head of a family, or who. 
has arrived at the age of twenty-oue years, and who has. abandoned, or may here- - 
after abandon, his tribal relations, shall, on making satisfactory proof of such aban- 
donment, under rules to be prescribed by the Secretary of the Interior, be entitled 
to the benefits of the act entitled “An act to secure homesteads.to actual settlers on 
‘the public domain,” approved May twentieth, eighteen hundred and sixty-two, and - 
. the acts uineddatony thereof, except that the provisions oF the,eighth section of the 
said act shall not be held to apply to entries made under this act. a 


The tract here in controversy was selected by, for, and ‘on account. 
of, one Daniel Goodvillage, an Indian of said’ tribe; and on. eenee 4, 
1888, your office issued the following’ order: |. eu : 


REGISTER AND REcKivEr, 
. Wausau, Wisconsin : 

GENTLEMEN: I transmit herewith a list of Jands which have been selected by. the 
Winnebago Indians named in said list, for. the purpose of making homestead entries 
thereof, which entries they have been prevented from making in ereecaaenice, of 
poverty. 

The Honorable ee of the Interior, under Site: of the 29th: ultimo, diveoted | 
that the lands so selected, and embraced in said list, be withheld from sale or dis- 
posal, pending the making of the homestead entries referred to. 


You will, therefore, note the withdrawal of said tracts upon your records, ‘aud weet 


| permit no entries of the same, other than by the Indians who have selected the same. 
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“You will report to this. office withont ‘ising any conflicts that may be SHON ‘by 
‘your records with the lands herein described. . mn 
‘Very respectfully, 2 | oo a. HARRISON, 
| / @% —_ eaarng: Commissioner. 


On J anuary - 18, 1895, the First Assistant: Seeretary- ofthe Interior 
| addressed a letter to the Commissioner of Indian Affairs, calling atten- 
tion ‘to certain‘ alleged irregularities. in the. selection. ond: entering of: 
‘lands by: said Indians, and directed that the matter be: thoroughly 
investigated by the Indian Office, and that such steps be. taken as 
would enable the office to correct the abuses referred ‘to. An investi- 
gation was accordingly made by agelts sent into the field for that: pur- 
pose, and on November 4, 1895, Agent'Able made his report to the Indian 
Office, in which he subinitted a list of selections for cancellation, among 
_ which was the selection of David Goodvillage for’the land in contro- 
versy. The report and recommendation were approved by the Secre- 
tary of the Interior, on January 6, 1896, aud | on March 25, 1896, the | 
‘selection was cancelled. 

‘Returning to the matter of the pelicazok now under eet: 
it uppears that said’ William Cuer made:said: application to homestead 
the Jand,:-on. March. 24,-1891,:and. filed. therewith:a paper purporting to 
“be the relinquishment: of the: said David. eee of: all right, title 
and interést in and to the tract described. 

The loval officers trausmitted the papers “to your eeiticas which, on 
April 7, 1891, held that “the identity. of the-Indian relinquishing ith 

the Indian for whom the tractwas reserved” was not fullyestablished, 


and directed that the'sélection remain intact, “pending further action 


_by the honorable: pores of. the Interior. relative to this and sunilar 
reservations.” | - 

Without stopping to inquire. as. to the. wadieiengy of proof of. ait 
fication of the Indian, in my view of the law,.his so-called relinguish- 
ment is not material to the deter mination of the issue here presented. 

It appears that on June 1, 1896, the local officers allowed one Emil 
‘Bauman to make. homestead entry of the tract, which entry is now 
intact upon the records. -This. was. after.the.Jand had been relieved 
from reservation, and when it was legally subject to entry. 

‘Cuer took nothing by the relinguishment of Goodvillage, assuming : 
that it-was in all’ respects: regular.. The Indian. had ‘no rights in the 
tract to relinquish, the land being simply in a state of reservation 
for.his:use, should. -he.elect to..comply with the law. This. he.had not | 
done. - He had not even, according to the statement of Agent Able, 
_ brought himself within the conditions precedent to his right to make a 
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homestead entry as required by the act of March 3, 1875, he not hav- | 
ing abandoned his tribal relations, inl the: sense of having adopted the 
habits of civilized people. 

- Moreover, if he had any right, title, or iuterest in the land in contro- 
versy, he could not relinquish the same without the consent of the 
governinent. He was a ward of the nation, and without legal capacity 
to act in the premises. True, the relinquishment was to the United 
States, but it was never accepted by the United States, and. would 

not relieve the land from reservation until so accepted. ? 

The land then being in a state of reservation, Cuer acquired no right | 

| by virtue of his application. to enter the same. - 
In the case of Shadbolt v. St. Paul, Minneapolis and. Manitoba. Ry. 

Co. (14 L. D., 613), it was held (syllabus), that 


no rights are acquired by the presentation of an application to enter Jands that are 
withdrawn for railroad purposes. On the subsequent restoration of the land; a new 
application will be necessary to protect the interest of such an applicant. 
The uniform ruling of the Department has been that an application 
to enter land in reservation for any purpose confers no right upon the 
applicant, and that an appeal from the rejection of. such application 
‘does not operate to save or create rights not secured by the aura 
tion itself.” (Maggie Laird, 13 L. D., 502). . 
True, it has been held that applications to enter land in reservation 
may be allowed, in the event the lands so applied for are restored to. . 
settlement and entry, after due investigation; but this is only where 
the question is one between the applicant and the government, aud 
has never been done so far as I am advised, in the presence of a valid, 
intervening adverse claim. | 
In the case at bar the entry of Bauman has intervened, and SO far 
as shown by the papers, seems in all respects regular. - 
_ The application of Cuer is accordingly denied. | 


INDIAN LANDS—ALLOTMENT—UN COMPANGRE UTES. 
OPINION. 


In making allotments to the Uncompahgre Utes as Meee: by the act of J une 7, 
' 1897, the special legislation with respect ther eto, as'coutained in the acts of June 
15, 1880, August 15, 1894,.and- June 7, 1897, must: ‘govern, instead of the provi- 
sions of the general allotment act, giving centrally effect to the later of eu 
special acts where there is any differs ence in their provisions. 
The Uncompahgres are required to pay for their allotments in Utah one dollar ana 
, twenty-five cents per acre out of the proceeds arising from the sale of their rés= 
_ ervation in Colorado. 


Assistant Attorner Ye General Van Devanter to the Secretary of the Interior, 
7 (WwW. M. W.) 


A Communication addressed. to you by. the Commissioner of Indian 
Affairs and relating to the Umcompahgre Ute allotments was referred 
to me June 21, 1897, for opinion upon the eaueevons therein presented. 
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The Indian appropriation act of J une 7, 1897, contains the following: 


The Secretary of the Interior is hereby divecied to allot agricultural lands in 
severalty to the Uncompahgre Ute Indians now located upon or belonging to the | 
Umcompahegre Indian reservation in the State of Utah, said allotments to be upon 
the Uncompahgre and Uintah reservations or elsewhere in said State. And all the 
- lands of said Uncompahgre reservation not theretofore allotted in severalty to said 

Uncompahgre Utes shall, on and after the first day of April, eighteen hundred and 


ninety-eight, be open for location and entry under. all the land laws of the United 


States; excepting, however, therefrom all lands containing gilsonite, asphalt, elat- 
erite, or other like substances. And the title to all of the said lands containing — 
gilsonite, asphaltum, elaterite, or other like substances is reserved to the United 
- States. a 


: ‘This act does not preseribe the manner in hicks the allotments are to. 

be made, the age or other qualifications of the allottees, or the character 

of title or quantity of land which they shall severally receive. | 

| The questions SU DIES by the Commissioner of Indian Affairs are 
thus stated: 


In the absence of specific provisions in the act of June 7, 1897, it becomes eat 
to inquire: 

ist. Under what act shall these allotments be mate? 

2nd. Are the Uncompahgres now required to pay one dollar and twenty-five cents 


_ per acre for their allotments ?. 


The act of June 15, 1880 (21 Stat. 199), entitled “An act to accept 
and ratify the agr eemeul submitted by the confederated bands of Ute 
Indians in: Colorado, for the sale of their reservation in said State, and 
for other purposes, and to make the necessary appropriations for carry- | 
ing out the same,” ratified an agreement which contained the followin gf 
stipulations:. 


The Gussaeenes Utes agree to remove to aud settle upon agricultural lands on 
Grand River, near the mouth of the Gunnison River, in Colorado, if a sufficient 
quantity of agricultural land shall be found there, if not then upon such other 
unoceupied agricultural lands as may be found in that vicinity and in the ‘Territory 
of Utah, : 

# # wo er a # , * x 

Allotments in severalty of said lands shall be made as follows: 

To each head of a family one-quarter of a section, with an additional quantity of 
grazing land not exceeding one-quarter of a séction. | 

To éach single person over eighteen years of age one-eighth of a section, with an 
additional quantity of grazing land not exceeding one-eighth of a section. 

To each orphan child under eighteen years of age one-eighth of a section, with an 
additional quantity of grazing land not exceeding one-eighth of a section, and to 
each other person, under eighteen years, now living, or ‘who may be born prior to 
said allotments, one-eighth of a section, with a like quantity of grazing land. 

All alloments to he made with the advice of the commission hereinafter provided, | 
upon-the selection of the Indians, heads of families selecting for their minor children, : 
and the agents making the allotment for each orphan child. - 


a # eS # * # * 5 age . 
and referring to the proposed cession of their old reservation in Colo- 
rado, and the proposed setting aoe of other feu the agreement for. 
ther stipulated: 
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- The said chiefs and headmen of the confederated bands of Utes promise to obtain 
the consent of their people to the cession of the territory of their resery ation as 
_above on-the following express conditions: . : 

First. That the government of the United States cause the adits 80 set snag to be 

properly surveyed and to be divided among the said Indians in severalty in the propor- 
tion hereinbefore mentioned, and to issue patents in fee simple to them respectively 
therefor, so soon as the necessary laws are passed by Congress. ~The title to be © 
| acquired by the Indians shall not be subject to alienation, lease, or incumbrance, 
either by voluntary conveyance of the grautee or by the judgment, order, or decr ee 
of any court, or subject to taxation of any character, but shall be and remain inaliena-_ 
' ble and not subject to taxation for the period of twenty-five years, and until such. 
_ time theréafter as. the President of the United States may see fit to remove the restric- 


tion, which shall be incorporated in the patents when issued, and avy contract made 


‘prioe to the removal of such restrietion shall be void. 


This agreement was originally submitted at Washington by ‘cer tain 
_ of the chiefs and headmen” of the Indians and. had not been acted upon 
by the Indians themselves in council or otherwise. Section 1 of the 
act of 1880 contains several direct amendments to the agreement, not 
now material, and makes the ratification by ai subject to the 
following dondition: _ | 

. And provided also, That three-fourths of the adult male members of said : 


eGufederated bands shall agree to and sign said acreement, upon presentation of 
the same to then, in opeu council . : 


The future disposition by the United States of the sega reservation 
in Colorado, the application of proceeds arising from a sale of the lands 
therein, and payment by the Indians for other. lands on which they 
should te settled, outside of the ceded reservation, were all subjects 
- upon which the cnbiual agreement was entirely silent, but “in consid- 
eration. of the cession of territory to be made by” the Indians, it did 
make provision. for supplying their wants and for pan | apart and’ 
holding 


as a perpetual trust for the said Ute Indians, a sum of mouey, or its equivalent, in 
bonds of the United States, which shall be sufficient to produce the sum of fifty 
thousand dollars per annum, which sum of fifty thousand dollars suet be distributed 
per capita to them aunually forever. 


Section 2 and the succeeding sections of the atibyine Set of 1880, 
‘provided for a commission of five persons authorized to siperinond 
the removal and settlement of the Utes, made complete provision for. 
 allotting’in severalty the lands to which the Indians should: be removed, | 
- previded for the sale of the lands in the ceded eevee in Colorado, 
and directed that-— : | 


The proceeds of said sale shall be first sacredly applied to reimbursing the United 
States for all sums paid out or set apart under this act by the government for the 
benefit of said Indians, and then to be applied in payment for the lands at one dol- 
lar and twenty-five cents per acre, which may be ceded to them by the United 
States, ontside of their reservation, in pursuance of this agreement. And the 
remainder, if any, shall be deposited in the Treasury 28 now provided by law for the 
benefit of the said Indians in the proportion hereinbefore stated and the interest 
thereon shall be distributed annually to them in the same manner as the funds pro- 7 
vided for i in this act. | | 
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While section 2, and the succeeding sections, do not in express terms 
amend the agreement, they do, in part, set forth the conditions on 
which the agreement was ratified by Congress, supply the omissions 
therein as above shown, and make provision for its execution. In this 

sense they nay be tr ated as indirectly amendin 8 the agreement. 
— Bection 10 of this act is as follows: _ 


If the agreement as. amended in this. act is at caihiel by three-fourths of the 
adult male Indians of the Ute tribes within four mouths from the approval of this 
act the same shall cease to be of effect after that. day. 


Acceptance and ratification were duly had by the requisite : anmben | 
of Indians-in council and within the time named. The instrument of 
acceptance and ratification expressly recites that “said agreement and 
the amendments thereto, with the several sections of said act of Con- 
gress relating to the same .... have each and all. been submitted 
to said confederated bands of Ute Indians” and “have been care- 
fully and fully explained and interpreted in open council .... and 
considered by said Indians in their own council,” and then declares 
that the “ agreement as amended by said act of Congress” is accepted, 
ratified and confirmed, and that the Ute reservation in Colorado is 
ceded, sold and conveyed to the United States, excepting such part 
thereof. as might be selected for a part of the Indians toremove to and 
settle upon. 

A sufficient quantity of sevice land was not. found on Grand 
River near the mouth of Gunnison River, in. Colorado, upon which to 
settle the Uncompahgre Utes, so, with the approval of the Secretar y of 
the Interior, the commission ehoointcd under the act.of 1880 removed 
them to and settled them upon lands in. Utah. These lands embrace 
the present Uncompahgre reservation and some lands “along the 
Duchene River” within the Uintah reservation. (Report Com. Ind. 
Affairs 1881, p. XLVI. and 326. Senate Doc. 32, 1st Sess., 55th Cong. 


.5.) The commission appointed under the act of 1880 an abolished 


March 1, 1883 (22 Stat., 433, 499) before. any allotments in Cee 
were aod | - 
The 20th section of the ae of Angust 15, 1894 (28 Stat., 286-337, 

repeated the former provision for the iecnient in severalty. to the 

Uncompahgre Indians as follows: 


- That the President of the United States i is hereby authorized and directed to appott 
a commission of three persons to allot in severalty to the Uncompahgre Indians. 
within their reservation, in the Territory of Utah, agricultural and grazing lands 
according to.the treaty of eighteen hundred and eighty, as follows: 

Allotinents in severalty of said lands shall be made as follows: To each head of a 
family one-quarter of a section, with an additional quantity of grazing land not 
exceeding one-quarter of a section; to each single person over eighteen years of age, 
one-eighth of a section, with an additional quantity of grazing land not exceeding 
one-eighth of a section; to each orphan child under eighteen years of age, one-eighth 
of asection, with an additional quantity of grazing land not exceeding one- eighth 
of a section; to each other person under eighteen years of age, born prior to such 
allotment, one-eighth of a section, with a like quantity of grazing land: Pr ovided, 
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Th at, with the consent of said commission, any adult. Indian may select a less quan- 
tity of land, if more desirable on account of location : And provided, That the said 
Indians shall pay one dollar and twenty-five cents per acre for said lands from the 
fund now in the United States Treasury realized from the sale of their lands in Colo- 
rado as provided by their contract with the government, All necessary surveys, if — 
any, to enable said commission to complete the allotments shall be made under the 
direction of the General Land Office. Said commissioners shall, as soon as practica- 
ble after their appointment, report to the Secretary ot the Interior what portions of 
said reservation are unsuited or will not be required for allotments, and therenpon’ 
such portions so reported shall, by proclamation, be restored to the public domain 
and made sibject to eutry as fisreinatier provided. 

A commission was appointed. pursuant to this act which entered upon 
the discharge of its duties, but the Indians having objected to the pro- 
posed allotments because of the provision requiring payment for the | 
lands allotted, Secretary Smith, on February 4, 1896, issued the follow- | 
ing direction to the members of the commission: | ba 

The work of the Uncompahgre Indian commission . . . . will be discontinued for 
the present. You are therefore furlonghed from date of receipt of this letter. 


The work was. accordingly discontinued. (Senate Doe. 32, Ist Sess., 
55th Cong. 19; Report Com. Ind. Affairs 1896, pp. 96-7.) 

Thus. we find that there were in full force and effect at the time of 

the act of June 7, 1897, now under cousideration, special statutes (21 
Stat., 199; 28 Stat., 286, 337) relating to the Uncompahgre Indians, 
prescribing the manner in which allotments to them should be made, 
the age and. other qualifications of the allottees and the character of 
the title and quantity of land which they should severally receive. 
‘The act of February 8, 1887 (24 Stat., 888), with its amendment of 
February 28, 1891 (26 Stat. , 794), is a general statute providing for the 
allotment of lands in severally to pClass and was also in full force 
and effect on June 7, 1897. : 

wader which of these statutes are the allotments required by the act 
of June 7, 1897, to be made? On this question that act is silent. Con- 
taining in. itself only a direction that these allotments shall be made, 
aud making no provision for executing that direction, it evidently 
assumes the existence of some other law, applicable to the Uncompahgre 
Indians and containing adequate provision therefor.. Hither of the 
statutes then in force, if it were not for the existence of the other, fully 
meets this assumption and contains ample provision for the execution 
of the direction given. 

These two statutes are. different i in their terms and effect and aaiiie 
harmoniously and concurrently apply to the same allotments. By 
which was the rule of allotment for the Uncompahgres prescribed ? 
The act of June 15, supra, was special and, with the agreement therein 
ratified, was submitted to the Indians before they accepted the agree- 
ment and itsamendments. It.may not be. material, but no other statu- . 
tory provision for allotment has been submitted to.them. The act of © 
February 8, 1887, supra, with its amendment of February 28, 1891, 
supra, is general in character and later in time than the aet of 1880, 
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but the act of Angust 15, 1894, supr a, is still later than the general 
act and directs that the ailotments to the Uncompahgre Indians be 
made according to the special act of 1880. : 

By the act of 1894 Congress plainly manifested its intention that the. 
allotments to the Uncompahgres should be nade under the special act 
and not under the general statute. This was the state of the law when 

the act of 1897 was adopted. As’ before stated, that act is silent on 
this question. The existence of the special statute, and the fact that 
it excluded the general statute from application to the Uncompahgre 
allotments, were known to Congress, and had it been intended that 
these allotments should be made under the general statute instead of 
under the special one, such intention would have been plainly expressed 
in the act then under consideration. The act of 1880, as re- adopted in 
the act of 1894, contains the aes expression of the legislative will 
and coutrols. 7 

The provision requiring the ST: of one dollar and twenty-five 
cents an acre by the Unvompahgres out of the moneys realized from 
the sale of the reservation in Colorado, is contained in the act of 1880 
and repeated i in the act. of 1894,. Attempts.to waive or repeal it have 
- been made in Congress, but have not been successiul. The pronounced 
opposition of the Iudians thereto and their resistance to allotments by 
reason thereof, were fully presented in Senate Document 32, 1st Ses- 
sion, 55th Congress, which was. before Congress when the act of June 
Me 1897, was enacted. Under these circumstances, it is not alone cer- 
tain that the provision in. question has not been ree) but it is also 
_ evident that there was no intention to repeal it. | 
The letter of the Comiissioner of Indian Affairs says: ‘ The act of 
1880 provided for allotments: of both agricultural and grazing land, 
while the act of 1897 confines them to a gricultural land.” It is he : 
that the later act speaks only of agricultural land, but it is apparent 
that the word “agricultural” is here used in the same sense in which it 
is used in the agreement quoted in the act of 1880, and that as so used 
it embraces grazin g land. The pence ety, as before shown, contains 
the followin g: 3 7 

The Unicompahgre Utes agree to remove to and settle upon agr icultural lands on 
Grand River near the mouth of the Gunnison River in Colorado, if a sufficient quan- 
tity of agricultural Jand shall be found there, if not then upon such other unoccu- 
pied agricultural lands as may be found in that vicinity and in the Territory of Utah, 

The White River Utes agree to remove to and settle upon agr ieultur al Jands on the 
Uintah reservation in Utah. 2 

Allotments in severalty of said lands shall be stile: ag follows: 

To each head of a family one-quarter of a section with an additional qnantity of 
grazing land not exceeding one-quarter of a section. , 
__ To.each single person over. eightcen years of age one-eighth of a sectiot. with an 
additional quantity of grazing land not exceeding one-eighth of a section. . 

To each orphan child under eighteen years of age one-eighth of a section with an | 
additional quantity of grazing land not exceeding one- eighth of a section; and to 


each other person under cighteen. years, now living, or who may be born prior to- 
said allotments, one-eighth of a section. with a like quautity of grazing land. 


} 
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The iad to which the Uncompah gres were to be removed and upon | 


— which they were to settle, is thus described as “agricultural.” This 


Jand and none other, was to be allotted, and yet the allotments were to . 
be so made as to embrace a “quantity of grazing land.” This renders 
it apparent that the word “agricultural” way used in a sense which 


 ineludes ‘ grazing.” ‘The fact that the grazing of live stock is so closely 


associated with and so generally accompanies tilling of the soil, makes 


this use of terms possible and not unreasonable. The broad sense in’ — 
which the word “agricultural” is sometimes used is illustrated by the — 
fact that lands are sometimes spoken of as agr ieultural to contradistin- 
guish them from mineral lands. 

This act authorizes the allotments to be made upon the Uncom- | 


-pahgre and Uintah reser vations or elsewhere in said State.” To the, 


extent only that this embraces lands not ineluded in the acts of 1880 
and 1894, it operates as a modification or amendment of those acts, 
. Iam of opinion (1) that the allotments to the Uncompahgres should 


be made under the acts. of 1880, 1894 and 1897, giving controlling force 


to the later act where there is any difference in their provisions; and 


. (2) that the Uncompahgres are required to pay for their allotments 


in Utah one dollar and twenty-five cents per acre ont of the proceeds 
arising from the sale of their reservation in Colorado. 7 
Approved, August 5, 1897, 
Tuos. RYAN, . 
Acting Seeretar Ye 


HOMESTEAD CONTEST—PRIORITY OF SETTLEMENT. 
_ BENJAMIN v. HUDAILY. 


A contest against a homestead entry, on the ground of priority of settlement, must 
fail if it appears that the contestant’s alleged acts of settlement were: not fol- _ 
lowed up by the establishment and maintenance of residence. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(Ww. Vv. D.) : August 5, 1897, (J. L. McC.) 


On October 1, 1993, Daniel Eudaily made homestead entry of the | 
NE. 4 of See. Is, ?. rae R. 1-E., Perry land district, O. T.  - 
On October 31, same year, ae A. Benjamin tiled contest affidavit 


= against Budaily, alleging prior settlement, 


A hearing was. had, as the result of which the local offieers found i in 
favor of Benjamin, the contestant, and. rec ommended the cancellation — 
of Eudaily’s entry. | 

Eudaily appealed to your ffiée: which, on nase 15, 1895, deversed | 


_the decision of the local officers, and held sea ee intact, sub- 


ject to compliance with law. 
ee aie to the eae which, on August 8, 1896, 
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reversed the decision oes your office, and directed the cancellation of 
Eudaily’s entry. 

Eudaily filed a motion for review, which was entered by departinental 
letter of January 7, 1897; 7 and argiments have been filed by counsel 
for both parties. | | 

In view of the allegations ouined in said notion, I have cansed a 
careful re- examination of the testimony taken at ‘the hearing to be 
nade, | 


The departmental decision heretofore render ‘a found as a fact that $4 


Benjamin first went on the land on September 21, 1893; on the 24th he hauled lumber 
for a house, which he finished October 1, and in which he established residence 
October 5. o 4 : 

The motion for viene. earnestly ance (in sian that Benja- 
- min’s acts in connection with the land, prior to the date of Eudaily’s 

entry (October 11, 1893), were not sufficient to constitute such “ settle- 

ment” as would enter ‘npon him a superior right thereto, and ‘insists 
that the testimony taken at the hearing shows that such was the fact. 

A careful re-examination of the testimony. shows the same to have 
been in substance as follows: 

The contestant, Benjamin, testified that lie was an unmarried nan, 
and by occupation a farmer; that he first went upen the. Jand in con- 
_ troversy on September 21; hauled lumber for a house on September 24; 
had a house enclosed spout October 1; established residence Piece 
on October 5; and it has been his residence ever since. The house 
measures eight by ten feet. Started a well which he had dug about 
two feet deep by October 11 (when Eudaily made entry). The house 
has a floor—which contestant put in some time in the summer of 1894; 
prior to that it had only a dirt floor; after finishing the house (in Octo- 
ber, 1893), contestant had some lumber left over, with which he put up 
a bedstead: first put a stove in the house on the 28th of Vebruary, 
1894; put a window into the house about February 1, 1894; the cracks 
were not battened up, or only partly so; ‘in some leis you probably 
could” see through the house from side to side by looking through the 
cracks; “ there was uo place left in the roof of the house for a flue or 
a stove-pipe during the winter of 1893”; doesn’t know that he slept in 
the house a single night during the months of November or December, 
1893, or January, 1894; there was no bed in the house until the ee 
part of February, 1894: no furniture of any kind until that sy 
March, 1894, contestant broke about two acres of the land. | 
AL J, Hunter, witness for contestant, resides on a quarter-section 
‘cornering upon the one in controversy; corroborates the testimony here- 
' tofore given as to the house and its condition and contents; the house - 
as originally built, proved, when the subdivisioual survey was made, to 
be fifty or sixty yards west of the west line of the tract in controversy, 
and contestant moved it onto said land; and witness thinks “ten dollars. 
would buy the lumber in the ngase-taalve dollars at the outside”; 
witness “‘never saw any articles of furniture in the house except the 
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little frame nailed up against the wall ” for a bunk; does not know 
where contestant slept, but he usually came from the towi of Black- 
well”; does not know that he ever slept a night. on the claim, but nas. 
“‘seen him there” a number of timés. | 
¢ Weeks Cunvingham, witness for contestant, liv es half a mile north of 
the tract in controversy ; testified to the same improvements heretofore 


oe mentioned; does not ioe whether Onis eine ever staid A ae on the 


tract 1 in controversy. 

QQ. Did you ever see My. Benjamin on this land 2@—A. Yes, sir. | | 

Q. What have you seen ee doing IA, Principally gassing when I was over pas : 
(page 11). 
The testimony shows that Budaily was @ poor man, with a wife ane | 
ten children; on September 19, 1893, the Tuesday after the opening of 

_ the Territory, two of his boys, for itr, plowed several furrows—one (at 

least) clear around the land—“ to show that somebody was there”; at 
a later period, but before winter set in, a little more plowing was dane; ; 
| nearly all the winter after the entry he was sick, being confined to bed 
-, with caucer for. eight weeks of the time; he took up his residence on’ 
the tract, with his fainily,.on March 2, 1894 (five MONINS an one 
days after making entry). | 
_ Certaip rulings have hitherto been: ale: and adhered to. ‘by the 
Department, in pursuance of the provisions of the homestead law, = 
which it will be important to bear in mind in counection with this case: 

(1). As bearing upon Eudaily’s entry :—That he had six months from 
the date of said entry within which to establish actual residence; and 
the fact that lhe did not establish: residence until near the expiration of | 
that period, aid that the improvements made by him within that period 
were not extensive or expensive, do not militate against his good faith 
_nor call for the cancellation of his entry. (See Bennett ». Baxley, 2 
LL. D., 151; Baxter v. Cross, ib., 69; and many cases since.) - 

(2), As beariits pon Benjamiu’s ‘claim based upon his pee, settle 
ment prior to the date of Endaily *s entry: 


_ That in case of an attack upon a. homestead entry, based upon alleged. pr iority of 
settiement, it is incumbent upon the contestant to show that his acts of settlement 
were followed by the establishment of residence on the land. North Perry Town- 
site et al. v. ‘Malone, sy llabus—23 L. D., 87. : 


In other words, as. was said of the contestant in a case of McInnes 
». Cotter (21 L. D., 97): oo oe , Ss 
The only ground upon which he can stand poate that of prior settlement, ‘it ietans 
incumbent upon him, in order to pr esent such a case as would lead to the allowance 
of his entry, to show not. only prior settlement (siuce settlement itself confers no 
Tight to any one), but continuous residence. . 
Furthermore, any person contesting an entry on the Sond of settle- 
ment prior to such entry, must show, by a preponderance of evidence, | 
a. prior valid: settlement right. a 
The burden of proof is upon the contestant 45 sok that his soitlement autedates | 


both the entry and settlement of the contestee; and if he fails to thus show such 
priority the entry must stand. (Sumuer v. Roberts, syllabus, 23 L. D. , 201.) | 
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The testimony; in my opinion, clearly disproves ‘the contestant’s 
claim that he established a bona fide residence upon the land prior to 
October 11, 1893 (the date of Eudaily’s entry), Certainly Benjamin 
has failed - prove, by a preponderance of evidence, ‘continuous resi- 


dence” after October 11, 1893. 
I therefore concur with and affirm the decision of your ‘office, dated 


- August 12, 1895, dismissing Benjamin’s contest, and recall and revoke 


the leparimental decision of August 8, 1896, directing cancellation of 
_ Eudaily’s entry. Said entry will therefore remain intact, aubeety. to 
the renymas futur e compliance with law. 


——— a 


STATE SELECTIONS—ADVERSE SETTLEMENT oer 
é STATE OF MISSISSIPPI. 


The act.of June 20, 1894, authorizing: the seleétion of lands oe University purposes, 
restricts such selection to unoccupied and uninhabited lands, and also provides 
for the issuance of patent for the lands so selected; and it must therefore be held 
that until patent issnes on said selections, the Department retains jurisdiction 
to inquire into the status of the lands at pale ot poreevien with respect. to 
alleged adverse settlement rights. 7 : 


Acting Secretary Ryan to the Commissioner of the General Land - Office, 
(W. V.D.) - ; August 9, 1897, " (Fr. W. ,) 


J am in receipt of your office letter of May 26, 1897, relative to list 
‘No. 1, of selections made by the governor of the State of Mississippi 
on May 10, 1895, of certain lands for State University purposes under. 
_ the act of June 20, 1894 (28 Stat., 94). | 
The act under lien said Rdlections were made pro ovides as follows: 


That the governor. of the State of Mississippi be, and he is hereby, anthorized to 
select out of the unoccupied and uninhabited lands of the United States within the 
said State twenty-three thonsaud and forty acres of land, in legal sabdivisions, being 
a total equivalent to one township, aud shall cevtify the same to the Secretary of the 
Interior, who shall forthwith, on receipt of said certificate, issue to the State of 
Mississippi patents for said lands: Prorided, That the proceeds of said lands, when 
- sold or leased, shall be and forever reinain a ‘fund for the nse of the. PB Vere tty of 

Mississippi. 3 | 


Under this act it will be seen, that the State i is restricted in its selec: 
tion to unoccupied and uninhabited lands. In the list under considera- 


tion the governor made selection of 23,007.89 acres from lands formerly | 


reserved for naval purposes, and restored, under act of March 2, 1895 (28. 
Stat., 814), upon certification by the Secretary of the Navy on May 14, 
1895, that said lands were no longer needed for the purposes" reserved. 

In restoring these naval reserve lands, the act of March 2, 1895, supra, 
_ granted a preference right of entry for Six months from the date of the 
passage of that act, under the provisions of the homestead law, to all 
bona fide settlers aie had made improvements and ‘were residing upon 
~ any of the agricultural lands in said reservation. The question as to 
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the right of the State to make selections of these lands was seidered 
in departmental decision of June 3, 1895 (20 L. D., 510), in which it was 
~ held that selection might be made of any of the. lands restored by said . 
act of March 2, 1895, except: those situated on Back Bay near the city 
of Biloxi-which were to be disposed of under the townsite law. | 

The act of March 2, 1895, provided for the appraisement of agricul- 
tural lands ordered restored, and required the homesteader in making 
entry of said lands to pay for the same not less than the value deter-. 
mined by the appraisement. Notice of the restoration under this act 
was, therefore, not given until after the lands had been duly appraised, 
which appraisal was approved by this Depar tment August Y1, 1895, 
and notice of the restoration was first published September a1, il 
November 1, 1895, named as the day on which UEeane to enter 
edie undasvonlacle aueeied: : | 

Following the decision of J une 3, 1895, supra, your office submitted _ 
for approval a list of the lands selected by the governor on May 10, 
1895, whieh list was returned by departmental letter of November 2, 
1895, not reported, with instructions to give notice of the State selec- 
tion and to advise persons claiming adversely to the State that they 
must present their claims on or before December 12, 1895, after which - 
date the State selection would be acted pupon with the view to ve 
approval of the same. 

This notice, it appears, was regularly given, under which six claiins 


were presented and the parties all alleged settlement prior to the State’s -— 


‘selection on May 10, 1895. The tracts claimed by these parties were 
eliminated from the selection made by the goveruor of the State and, | 
thereafter, the list was approved ou January 30, 1896, which directed. 
the issne of the patents to the State for the lands covered by said list. 

Your office letter now under consideration informs me that although 
said list was approved on January 30, 1896, patent has never issued 
thereon, and that a number of applications have been received from 
the local office at Jackson, Mississippi, from persons desiring to make 
entry of lands covered by anti approved list under the homestead laws, 
in which the applicants alleged that they settled upon the lands long 
prior to the selection by the State and have since made the lands settled 
_ upon their homes having occupied and cultivated the same. 

As the act of June 20, 1594, sepra, under which the State’s selections | 
were made, restricted selection to unoccupied and uninhabited lands, 
and as patent has not been issued upon the approved list, the matter of 
these later applications is presented to this Department with request 
for instructions in the premises. 

As the act of 1894 provides for the issue of patent, it must be held 
that until patent issue, the lands are still within the jurisdiction of this 
Department, and I have, therefore, to direct that where the allegations 
of settlement prior to the State’s selection are duly corroborated, a 
hearing shall be ordered, afier due notice to the governor of the State, 
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in ones fo detarniine the exact status of the land at the date of the 
State’s selection, and that the matter be: thereafter disposed of in 
the usual manner. Further actiou upon the company’s list will in 
the meantime be suspended. 7 | 


RAILROAD GRANT—PRIVATE CLAIM—APPLICATION, 
DUNCANSON v. DUNCANSON, 


A eMiltoad ey does not take effect upon lands that are ub the date of fig oan 
embraced within the claimed limits of a Mexican private grant by specific 
boundari ies, though at such time the question 7 the true location oe said bound- 
aries is pending and undeternined. : : a 

If a part of the Jand covered by an application to enter j is subject to sie and a 
. part'is not, the application should not be rejected | as al entirety, but may be 

| allowe d for the Jand subject to such appropriation. 


Acting Secretary Ry yan to the Commissioner of the Dine aia Ofi Cé, 
(W. Vv. D.) ot Aagust 9,18970° (B. Ww, 6.) 


E. B. Duneanson i: appealed from your: ‘five decision of May 4, 
1896, dismissing his protest against the allowance of the. homestead 
entry of Edward W. Duncanson, covering lots 1, 2. anid 3, Sec, 28, T. 2 
SS. B.7 W., 8S. B. M., Los aveles land district, California. | 

To a ene antennae of the grounds upon which the protest Is 
based, a brief recitation of the facts relative to action heretofore taken 
by this Department upon. a BECE application tendered by protestant is 
necessary. 

On April 12, 1884, protestant tendered. ie Homestead application 
covering Jots-1, 2 and 3, Sec. ats aud lots 1,2 and 3, See. 28,T.258., BR. 
CW, S.B.. M. As said application covered part. of an edd. nrambered 
section. within the primary limits of the gr ant, made by the act of March 
3, 1871 (16 Stat., 579), to aid in the construction of the branch line of 
ihe Southern Pacific Railroad, the rights under which were held to 
have attached April 3, 1871, the same Was rejected by the local officers 

and protestant appealed to your office, 

By your office decision of September 12, 1884, ie action of the Ioeal 


officers rejectin g the application was reversed Scan at the date of the 


attachment of rights under said railroad grant, said lots in section 27 
were within the claimed liinits of the Mexican grant Jurupa, as shown 
by the survey thereof made in 1869, known as the Reynolds survey. 

Upon appeal your. office decision was reversed by depariacital 
decision of December 1, 1890 (11 L. D., 538), Ta which it was held that 
the Reynolds survey of the Jurupa gr 7 was never approved by the. 
surveyor general and was, therefore, not effective as against the rail- 
road grant. 

A review of this decision was denied J une 23, 1891 (12 L. ‘D., 664), 

This appears - to have been the last departmental action upon prot- 
estant’s homestead application. 7 
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‘It is noticed from the proceedings that no heed was given to the fact . 
that protestant applied for other land than that in section 27. — 

As to the land in section 28, his application should . have been 
_ accepted, and to this extent his application has, never’ received consid: 
eration. 

In his protest he alleges that, together with his family, he has. con- | 
tinued to make his home upon the land covered by his homestead - 
application since its tender in -1884, being satisfied that his rights 
would be maintained by the courts; that the railroad company has | 
sued him for possession, and that the suit was, at the date of his pro- 
test, pending in the superior court of San Bernardino county. | 

In this connection-he refers to the decision of the United States cir- 
cuit court in the case of Southern Pacific v. Brown et al. (68 Fed. Rep., 
333), in which the question. as to the effect of Reynolds survey of said 
Jurupa grant upon the grant for the railroad company was involved, 
and in which the court held:— 

- In cases of Mexican ' grants by specific boundaries, lands claimed by the grantecs 
to be within those poucdaries are not public lands, within-the operation of a rail- . 
- road land grant, if, at the date of the latter, the question of the true Seas of the 
boundaries of the private grant is pending and undetermined. - ( Syllabus. os | 

Said case was carried to the circuit court: of appeals, ninth circuit, — 
where the decision of the circuit court was affirmed (75 Fed. Rep. 85). 

An examination of these decisions of the courts leads to the conclu- 
sion that the decisions of this Department upon protestants applica- | 
tion were erroneous. | 

It is learned, however, that followin g the departmental decisions, the 
lots in BAe cioni 27 have been patented to the company so that until 


the outstanding evidence of title has. been set aside, protestant’s appli- 


-eation cannot be reinstated and allowed as to the lots i in that section. 
Edward: W. Duncanson applied to make homestead entry of the lots 
in section 28 on February 17, 1896, the same day the Protest | under 
consideration was filed. 

It, as he alleges, Ei. E. Duncanson has coutinnéd: in the possession 
and occupation of the land since 1884, I am of opinion that’ he should 
be protected in his rights to the land in section 28, under his applica- 
tion presented as before stated, and to bls. extent he should now be 
reinstated in his rights. — 

Hearing should be ordered that oppor tunity be given EE, B. Dinan: 
son to sustain his allegations as to continued oceupation and oe 
sion of the lands. | . 

I have further to direct that demand be made upon tie railroad’ com- 
pany, under the provisions of the act of March 3, 1887 (24 Stat. , 556), 
to reconvey said lots 1, .2 and 3, Sec. 27, Ue aioune patented on 
account of its grant, and that report be made at proeey time as to 
action taken under said demand. eo | 

Your office decision is accordingly modified and the papers z eturned 
for action in eee ne with directions herein given. 
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REPAYMENT—DESERT LAND ENTRY. 
GEORGE A. STONE. * 


Repayment can not be allowed where a desert land entry is properly allowed on the 
proofs presented, but, on subsequent Brose er ys 18. canceled on account of the 
non-desert character of the land. 


Secretary Bliss to the Commissioner of the General Land Office, Tune. 22, 
(W.V. D.) 1897, | 


George A. Stone filed in your office an application bearing date - 
| August 18, 1896, for the repayment of the sum of $160, paid by bim on 
March 13, 1886, upon making desert land entry No. 629 of the whole 
of section 20, T.5 8. , Rk. 8 E., Tucson land district, Arizona. | 

On May 11, 1887, vont office on consideration of the report of a special 
agent, held aid antry. for cancellation, on the ground that ‘the land is 

not desert in character, and not subject to entry under the desert act.” 
' - §Stone was duly served with notice of said action and was informed 
that he was allowed sixty days in which to show cause why his entry 
should be sustained in accordance with circular instructions of July 31, 
. 1885, and May 24, 1886 (4 L. D., pp. 503 and 545), and that if he failed 
— to show eause why his entry should be sustained, the same would be 
finally canceled. On October 7, 1887, the local officers advised your 
office that Stone had been duly notified, and had taken no action in the 
matter. And on November 14, 1887, your office canceled the entry, for 
the reason stated, and restored the iad to the public domain. 

On September 17, 1896, your office denied the application for repay- 
ment, and Stone has appealed to this Depar tment. 

Stone’s desert land entry was not “erroneously allowed.” The 
“allowance” is the act of the local officers, and not the act of the 
entryman. Upon the showing made by Stone and his two witnesses, 
the land appeared to be desert in character and it became the duty of 
the local officers to allow his application to enter. Had the entryman 
sustained the allegations made in his application, the entry would not 
have been canceled. ‘Unfortunately for him, these allegations were not 
sustained, and the entry was canceled because the land was not desert 
in character. Upon the proofs presented the allowance of the entry 
was correct. The error was not in the “ allowance,” but in the proofs 
presented by the entryman. This, then, is not a case where the entry 
- was “erroneously allowed,” and it is not one in which the law author- 
izes me to cause repayment to be made. The application is, therefore, 
denied. - 


* Not. reported in Vol. 24. 
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| REPAYMENT—DESERT LAN D ENTRY—‘‘ ERRONEOUSLY ALLOWED. 99. 
 GkorGE A. StonE (ON Review). | 


If the land entered is not of the character contemplated by the Jaw under which the 
- entry is made, but is expressly represented by the entryman to be of such char- 
-- acter, and the allowance of the entry is procured by such representation, the | 
entry in such case is wrongfully procured, and not “erroneously allowed” 
within the meaning of the repayment law. 
The riglt to repayment is determined by specific statntory authority, and cannot be 
- recognized except in the cases covered thereby. 
The case of E. C. Masten, 22 L. D., 337, overruled. 


Acting Seeretary Ryan to the Commissioner of the General Land Office, 
(W.-Y. D.) . August 9, 1897. | (J. I.) 


George A. Stone has filed a motion for review of departmental decision _ 
of June 22, 1897, 25 L. D., 110, denying his application for repayment of — 
money paid upon making desert land entry. The facts are stated in 
the decision sought to be reviewed and will only be referred to so far 
as may be necessary in pean. the errors assigned as. reasons for 
the desired review. 

= first error assigned is: | 

. The Secretary erred in holding that this entry was not ** erroneously allowed” 
rs the local officers, when the field-notes on file show the same growth of mesquite 
’ trees upon the tract as shown Dye the special agent upon whose report the entry was 
canceled, | 

This assignment fails for SeveEAl reasons: 

First, the field notes of the survey of this section do not show the 
same evowth of mesquite trees upon the tract as shown by the special - 
agent upon whose report the entry was canceled. The field notes con- 
tain simply a general statement of the character of land wens the exte- 
rior lines of the section; 

— Second, the field ote were not on file in the isaal office either in 
fact or in contemplation of law; 

Third, if the field notes had made the ost claimed andl had been 
on file in the local office, the statements therein as to the character of 
the land, while deemed prima facie correct, were not conclusive and 
were more than overcome by the direct and positive proofs voluntarily 
produced byt the entryman in support of his application to enter the 
land. 

The act of March 3, 187 7 (19 Stat.,.377), authorized the entry of *‘des- 
ert land” and aeetaed = | 


That all Jands exclusive of timber lands and mineral lands which will not, without 
irrigation, produce some agricultural crop, shall be deemed desert lands within the 
meaning of this act, which fact shall be ascertained by proof of two or more credible 

witnesses under oath, whose affidavits shall be filed in the land office in which said 
tract of land may be situated. | 


‘The sworn statement of Stone says: | — 
That the land above described will not without irrigation produce an agricultural 
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erop; that there is no timber growing upon said land ... . that I became: 
acquainted with said land by personal observation, ning been acquainted with it 
eight years last past. 

The affidavit of one of his witnesses contains the following: 


: That J became acquainted with said land by personal inspection ; that I have 


been acquainted with it for fifteen years last past; that I have frequently passed 


_ over it; that my knowledge of said land is such as to enable me to testify under- 


stiundingly concerning it. . . . That it is a fact well known, patent and notorious 
that it will not in its natural condition, pruduce any crop... .. That there is no 
timber erowing thereon but that it is devoid of timber. 


The affidavit of the other witness contains pabsrannely: the same 


statement excepting Seven years is pe as the extent of his oe 


r 


ance with the land. | 
The circumstances surrounding the cancellation of this me and. 


the effect of the cancellation, are deser ibed in the brief filed with this 


motion for review by Harvy Spaldin g and Sons, counsel for Stone, : as | 


follows: 


Said’ agent reported that the inact entered by this applicant, among others, was 
covered by & growth of mesquite trees to the number of 6,400; each tree sufficiently 
large to produce one-half cord of wood, and upon this showiie the Cummissioner 
held the entry for cancellation as not being desert in character and not subject to 


. entry under the desert land act. The entryman not being able to disprove this 


statement let the case go by default and the -entry was canceled for the reason 
stated. | 
We, as well as the United States, are bound by it and it may be taken as finally 


. determined, so far as this case is concerned, that the presence of the mesquite trees 
upon the land made it insusceptible of entry under the desert land act. 


The act of im une 16, 1880 21 Stat., 287), authorizes repayment In cases 


‘Hike this only— 


Where... . desert land entries .... have heretofore or shall hereafter be can- 
celed for conflict, or where, from auy cause, the entry has been SrHOne ously: allowed 
and cannot be confirmed. 


In the decision now sought to be reviewed, it was said: 


- Stone’s desert land.entry was not ‘erroneously allowed.’ The allowance is the act 
of the local officers and not the act of the entryman. Upon the showing made by 
Stone and his two witnesses, the land appeared to be desert in character and it became 


_ the duty of the local officers, to allow his application to enter. Had the entryman 


sustained the allegations made in his application, the entry would not have been 
canceled. Unfortunately tor him, these allegations were not sustained and the entry 
was canceled because the land was not desert in character. Upon the proofs pre- 
sented the allowance of.the entry was correct. ‘The error was not in the allowance, 
but in the proofs presented by the entrymau. This, then, is not a case where the 
entry was ‘erroneously allowed,’ and it is not one in which rane law apnoea me to 


cause repayment to be made, 


To this it may be added, that it was not error for the oe officers i 
devolve upon the entryman the risk incident to any material falsity in 
his proofs, It does not lie in his mouth to reproach them for pecepting 
his representations as true and. acting thereon. 
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; aoe second assignment of error is: 
. The Secretary erred in holding that an entry. canceled because the land entered. — 
i8 aot of the kind contemplated by the law under which the entry is made, is not an 
entry erroneously allowed within the meaning of the repayment law. | 
The effect of the decision sought to be reviewed is that eles the 
land entered is not of the character contemplated by the law under 
-which the entry is made, but is expressly represented by the entryman 
to be of that character, and the allowance of the entry is procured by 
such representation, the entry is wrongfully procured and is not ‘erro- 
neously allowed” within the meaning of the repayment law. 
ow third assignment of error is: 

. The Secretary erred in disregarding the decision of the Department i in ie 
ee ai case of E. C. Masten, 22 L. D., 337, a case involying exactly the same 
points as are in this case. -_ . 

The Masten case was considered in connection with the decision in. 
this case aud was disregarded because believed to be wrong. It should 
have been then, and is now, expressly overruled. Masten claimed, in 
ettect, that his entry had been properly allowed but had been errone- 
ously ceanesied: and that, therefore, he was entitled to have his purchase 
money repaid to hin, Without referring to the statute and without 
considering the cases embraced therein, repayment was allowed. It 
is apparent that the holding was wrong, for the reason that Congress 
has clothed the Secretary with authority to cause repayment to be 
mace only in certain specified cases and has withheld such authority 
2 in all others, of which the Masten case is one. : 
~The motion for review is denied. 


HAGGBERG ET AL. v. MAHEW. 


Motion for review of departmental decision of May 28, 1897, 24 L. D., 
459, denied by Acting Secretary Ryan, August 10, 1897, | 


ADDITIONAL HOMESTEAD ENTRY —SECTION 6, ACT OF MARCE 2 2, 1889, 
 Nanoy A. STINSON. 


The right to make an additional homestead entry under section 6, act of March 2, 
1889, extends to cases where the original entry was made either before or after 
the passage of said act, if the applicant is otherwise within the terms of said 

_ section. ‘ 

The cases of John W. Cooper et al., 15 L. D., 285, and Wallace H. Herrick, 24 L. D., 

23, overruled. . 


Acting Secretary y Ryan to the Commissioner of the General Land Office, | 
(WAV. Dy 2 « August 10, 1897. : _ (G, B. G.) 
By departmental deciston of February 13, 1897 (not reported), the 
- decision of your office, approving the action of the local officers in 
2670—VOL Lee! | 7 
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- rejecting the application of Nancy A. Stinson, to make an additional 

homestead entry for the N. 4 of the Sw. 4 of See: 34, T. 16 N,, R. 41 E,, 
Walla Walla land district, Washington, was affir ara 

Said application was inate on June 7, 1895, under the sixth aeeson 
of the act of March 2, 1889 (25 Stat., 854), and was rejected for the 
reason that the applicant had, on December 24, 1883, filed a pre-emption 
declaratory statement for the S. $ of the SW. 4 of Sec. 24, T. 16 N., RB. | 
41 H., same land district, which she had transmuted to a homestead 
entry on August 13, 1889, and submitted final proof and received final 
certificate thereon, September 17, 1894. 

In passing on Hie case here it Was said in. the departmental decision 
aforesaid that— | 

The right to make additional homestead eutry under section six, act of March 


2, 1889, is limited to cases where the original entry was made prior to the passage of 
said act (citing John W. Cooper et al. 15 L. D., 285.) 


On April 23, 1897, Mrs. Stinson addressed a communication. to the 
Secretary of the Interior, acknowledging the receipt of a copy of the 
adverse decision, in which she asks that her case receive the ser ious 
attention of the pecrelery, but assigning no specific error. of Taw or 
fact. 

Because of the fact that the question involved is one Sate between — 
the applicant and the government, the irregularities of this paper will 
be waived, and it will be treated as a motion for review of the case. 

Section six of the act of March 2, 1889, supra, is as follows: | 

That every person entitled, under the provisions of the homestead laws, to enter a 
homestead, who has heretofore complied with or who shall hereafter comply with 
the conditions of said laws, and who shall have made his final proof thereunder for 
a quantity of land less than one hundred and sixty acres and received the recciver’s 
final receipt therefor, shall be entitled under said laws to enter as a personal right, 
and not assignable, by legal subdivisions of the public lands of the United States 
subject to homestead entry so much additional land ‘as added to the quantity pre- 
viously so entered by him shall not exceed one hundred and sixty acres: Pro- 
vided, That in uo case shall patent issne for the land covered by such additional 
entry until the person making such additional entry shall have actually and in con- 
formity to the homestead laws resided upon and cultivated the lands so additionally 
entered and otherwise fully complied with such laws, ete. | 


General Land Office circular of March 8, 1889, approved By Mr. Boe 
retary Noble (8 L, D., 314), says in peteience to said act— 

Thé fifth and sixth sections both provide that parties who made homestead entries 
prior to the date of the act of less than one hundred and sixty acres, shall have the 


right to make au additional entry of a quantity sufficient with the original entry to 
complete the maximum quantity of one hundred and sixty acres, ete. 


In the cases of Jolin W. Cooper et al. (15 L. D., 285) and Wallace iH, 
Herrick (24 L. D., 23), it is held that the right to make additional - 
homestead entry andet section six of said act is limited to cases where 
the origin al enuy. was made peer to the passage of said act, and the 


DECISIONS RELATING TO THE PUBLIC LANDS. 115 


cirenlar cited above is wélied on in both cases as authority for such 


holding. | 
In my judgment, the doctrine of these cases and of the ele is 


unsound. ‘The grouping of sectious five and six and treating them as 
meaning the saine thing in this regard, ignores an important difference 
in the language used aud finds no support in the other provisions of | 
the act. 

The tavo sections are esseutially unlike in the terms amnitoved and 
are equally unlike in the purpose expressed. Section five provides— — 

That any homestead séttler who has heretofore entered less than one qu arter section 
of land may enter other and additional land lying contiguous to the original entry, 
which shall not with the Jand first entered and occupied exceed in the aggregate . 
one hurdred and sixty acres, without proof of residence upon and cultivation of 
the additional entry, ete. 


It will be observed that while this section specially limite the right 
to make an, additional entry to one “who has heretofore. entered less 
than one quarter section of land,” the benefits of the sixth section are 
expressly extended to | 
every perso entitled, under the provisions of the homestead laws, to enter a home- 
stead, who has heretofore complied with or who shall hereafler comply with the coudi- — 
tions of said laws, and who skail have made his final proof... . andreceived.... 
final receipt. = 


The making of an entry is one of the first and essential “ conditions” 
of the homestead laws, a compliance with the conditions of. which, 
either before or after the date of the act, satisfies the requirements 
of section six. It seems to me that the language employed plainly 
expresses the intention of Congress to confer the benefits of this sec. . 
tion upon qualified persons who had made, or might thereafter make, © 
a homestead entry of less than one hundred and sixty acres and who 
comply with the conditions of such laws, make final proof thereunder — 
and receive final receipt therefor. If it be suggested that the words 
‘heretofore ....or.... hereafter .... comply with the condt- 
tious of said laws”, Wa ete. used, refer only to the perfecting of an 
existing eutry, by residence, cultivation, ete., and do not include the 

making of the entry, the suggestion is answered by the fact that else- 
where in this act where such partial aud subsequent compliance is 
alone referred to, language essentially different from that in section six is 
employed. Section two, which in Hertzke v. Heuermond (25 L. D., 82),: 
is recognized as limited to those who fail to acquire title under entries, 
made before the date of the act, is as follows: 

That auy person who has not heretofore perfected title to a tract of land of which 
he has made entry under the homestead law, may make a homestead entry of not 
exceeding one quarter section of public land eee? to such entry, such previous 
filing or entry to the contrary notwithstanding; but this right shall not apply to 


persous who perfect title to lands under the preemption or homestead laws alre ady 
initiated. . 
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In the construction of this section, in the case cited, it was held that 
it referred solely to entries theretofore initiated but included instances. 
where the failure to perfect title thereunder either antedated or fol- 
lowed the date of the act. ‘There the ripening of any entry into title by 
subsequent compliance with the further. conditions of the homestead | 
law was designated by appropriate language, plainly indicating an 
intention to exclude the makeng of the entry and to iiclude only that 
— which is done to perfect title thereunder. Even if the making of an 

entry be not regarded as one of the conditions of the homestead law, 
within the meaning of this section, there is nothing therein which con- 
fines the operation of the section to entries made before the act. The 
compliance which is therein mentioned may be either prior or subse- 
quent to the act and since this compliance is not confined to any class 
of entries, it would seem to refer to that which is done to.perfect an entry. 
existing at the time of such compliance, without regard to the time 
when the same was initiated. Those who inake entry of less than one 
hundred and sixty acres after the date of the act are as much within 
the spirit of this section as those who made such entry prior thereto, 

and they find no opposition in the letter thereof. . , 
_ Ibelieve Congress intended.to provide a means whereby every home- 
steader night acquire title to one hundred and sixty acres of land. 
notwithstanding a prior. partial exercise of the homestead privilege, 
and that the right to make an additional entry uuder section six 
extends to one whose original entry may have been made either. before 

or after the passage of the act, if he Oe otherwise within. the terms of 
said section. 7 

The departmental decision of February 13, 1897, in this case, is hereby 
recalled and revoked and the departmental decisions in the cases of 
John W. Cooper et al. (15 L. D., 285) and Wallace H. Herrick (24 L. 
D., 23), are overruled. The hesitancy with which I would otherwise 
overrule prior decisions construing a statute and applying the same as 
so construed, is obviated here for the reasous: First, I am convineed 
that the section in question plainly vonfers a valuable privilege the. 
enjoyment of which is restricted, by the decisions overruled, without 
any reasonable warrant therefor; second, neither the circular nor the 
decisions following the same contain any discussion of the question or 
bear evidence of mature consideration; and third, the changed con- 
struction now given to the section will not disturb or unsettle any 
titles or rights heretofore es under the construction then pre- 
vailing. | 
_ Mrs. Stinson will be sasenthiee to ane au additional entry : AS applied 
for, if ouberwise ae 
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RAILROAD LANDS-SECTION 4, ACT OF MARCH 3, 1887. 
KENDRICH ET AL. v. PERDIDO LAND Co. 


Section 4, act of March 3, 1887, was not intended to. protect a speculative purchase 
made with knowledge of the defect in the title of the railroad company. — 
The purchasers of the capital stock of a company, thatis applying for patent under 
said section 4, are not purchasers of the land within the meaning of the statute. 


Acting Secretary. Ryan to-the Commissioner of the General Land Office, 
(W.V.D.) | August 11, 1897. (Id. B., JR.) 


In the case of Alonzo Kendrich e¢ al. v. The Perdido Land Company, 
Involving cer tain lands in the Montgomery, agri land district, the 
- Department, on August 28, 1896 (23 L. D., 288), decided that by puter: 
ing into an agreement to pro rate aa under section 8 of the for- 
‘feiture act of September 29, 1890 (26 Stat., 496), the company had not 
waived or exhausted any riglit to patents for lands applied for by it 
under the fourth section of the act of March 3, 1887 (24 Stat., 556), but 
that, being neither a purchaser in good faith nor an assignee in good | 
faith under the said fourth section, it had no right thereunder to the 
lands applied for, and so dismissed the company’s application. 
— On December 23, 1896 (23 L. D., 529),a motion for review, filed by 
said compatiy, was denied by the Department on the ground that the. 
motion went only to the question of a purchase in good faith under said 
fourth section and presented nothing pertinent to that question in this 
case not heretofore fully considered by the Department. The case 
comes now again before the Department under an order of Jauuary 
15, 1897, entertaining what is in effect a petition by satd company | 
ae the supervisory authority of the Secretary. | 

This petition presents nothing new whatever, being merely a ‘par tial 
reassignment of alleged errors assigned in the said motion for review and 
fully considered when said motion was denied: Giving the case of Drake 
et al. v. Battou (14 L. D,, 18), again cited, its broadest possible appli- 
cation to this case, it is not a decisive authority upon the question of 
good faith preseited in the case at bar. It could only apply as such 
authority in any case upon the question of good faith under said fourth 
section where the situation of all the parties, including the govern- 
ment, in their relations to each other, and the conditions surrounding 
the See: were similar throughont to those in the case of Drake et al. 
wv. Button (supra); that is, where the facts in the two cases were essen- 
tially similar, A comparison of the facts in the case at bar with those 
of the case cited shows that they are not essentially similar. The con- 
ditions siwrounding the respective grants in these cases, aud the kuowl- 
edge of the parties as to their liability to forfeiture, respectively, 
appear to have been widely dissimilar; and hence the decision that in 
the one case a party purchased in good faith is not decisive of the 
question in the other case, | - 
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Under said fourth section the question in this case is not as to the 
good faith of the immediate purchaser from the railroad company or of 
any intermediate purchaser. The question in this, or in any similar 
case, is whether the applicant for patent, however near or remote as a 
purchaser from the railrcad company, had such knowledge of the con- 
ditions surrounding and attaching to the grant and rendering it liable 
to forfeiture, as to preclude the view that he purchased in good faith 
believing that he took a sound title from and throngh the grantee rail-. 
road company, or as stated by the supreme court in United States v. 
Winona and St. Peter Railroad Company (165 U.8., 480), whether 


in actual ignorance of any defect in the railroad company’s title and in reliance 
upon the action of the government in the apparent transfer of title by certification 
or patent, he has made an honest purchase of the lands. 
The decision in the case now sought to be re-opened and reconsidered 
held, in effect, that the Perdido Company had such knowledge and did 
not. tieretsre make an honest purchase in ignorance of the defect in. 
the railroad company’s (the Mobile and Girard Company’s) title, and 
hence was not a purchaser in good faith in the meaning of said fourth | 
section. A very carefil re-examination and reconsideration of the 
evidence in the case convince me that that conclusion is correct. 

The applicant company, it seems, was organized in 1869, for s specula-. 
tive purposes under the direction anil control of one W. J. Van Kirk, 
mentioned in said decision. The main if not the exclusive purpose 
of the organization of the company was to capitalize and manipulate 
the said lands and better defend title claimed thereto as a purchaser 
from the railroad company. Wan Kirk was then the beneficial owner of 
these lands, subject to the rights of the United States ‘therein, and 
was still such owner when in January, 1890, the lands were conveyed 
to the Perdido Company without consideration by A. C. Blount, Jr., 
‘who held them previously in trust for Van Kirk. As late as January, 
1894, Van Kirk still owned nine-tenths of the stock of the Perdido 
Company. The consideration to the railroad company for these lands, 
which moved, in effect, from Van Kirk through Josiah V. Thompson, 
- who virtually only purchased to accommodate Van Kirk, averaged a 
little more than five cents per acre, according to the deeds from the - 
company to Thompson. Iam of opinion that it was not intended by 
the enactment of said fourth section to protect a purely speculative 
purchase, such as is here disclosed, at a merely nominal price and with 
knowledge of the defect in the railroad company’s title, and to give fall 
legal title by the issue of patent to a party, who otherwise could have | 
no title, and thus, furthermore, lay the foundation for a demand upon | 
the railroad company, to be enforced by suit if necessary, for payment 
to the government, on account of the sale of these lands, of an amount 
equal to the statutory price of similar public Jands, as provided and 
required by said section. _ 

The affidavits of various persous, filed with the motion for review amd 
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considered when that motion was denied, and now made the basis, in 
large part, of this petition, and tending to show that since filing its 
application for patent, June 29, 1893, much, if not all: the stock of “said” 
Perdido Company, which was then owned by W. J. Van Kirk, has been | 
sold to these persons, who allege that they purchased such stock in 
good faith, furnish no ground for modifying, in any way, the decision of 
August 28, 1896, Purchasers of the capital stock of the Perdido Land 
Company are not purchasers of the land in question within the mean- 
ing of the statute, and they are hot parties to this proceeding and can- 
. not become such. The question of their good faith in the alleged pur- 
chase of the stovk cannot become an issue in this case, and it it could, 
it would not be determined upon ex parte affidavits. | 
I find nothing in the present petition to warrant me to disturb that 
decision. The petition is accordingly denied. | 


SOLDIERS’ ADDITIONAL HOMESTEAD—CERTIFICATION OF RIGHT. 
HENRY WALKER. 


An application for the certification of a soldier’s additional homestead right, made on 
behalf of a purchaset of said right, cannot be allowed where the aaditional right 
of the soldier has been exercised, through an entry made in the name of the 

_ soldiers widow, such entry being allowed by the Land Department without | 
notice of the prior sale Of the additional right. 


Acting Secretary Ryan to the Commissioner of the Genceal Land Office, 
CW VD) August 11, 1897. , *. ABP 


By your office letters of February 13, 1897, certain facts are set forth 
relative to the right to make soldier’s additional homestead entry in 
the name of one Henry Walker, as bearing upon the question presented — 
by the application of one M.J. Wine for certification of such right for 
his benefit as assiguee- of Walker, and instructions are asked as to 
whether, in view of the facts stated, there exists any valid objection to 
the issuance of such certificate as applied for. | 

The facts thus set forth are as follows: 


On December 3, 1866, Henry Walker made H. E. 155, Little Rock, Arkansas, series, 
for the SE. i NW. 4 See. 13, T.1 N.,; R. 13 W., containing forty acres, on which F.- 
C. 303 was issued November 17, 1874,.and patent on November 30, 1878. The wit- 
nesses in the final proof in said case allege “that Henry Walker i is the identical 
person who was known by the name of Henry Rankin in the U. S. Army.” 

On November 23, 1874, soldier’s additional homestead entry, No. 515, F. C. 474, 
was made at Des Moines, Iowa, under Sec. 2306 R. S., in Walker’s name, for the N.4 
NE. t and SE, 4 NE. 4 Sec, 2, T. 67N.,R.19 W. In his affidavit of military service, 
filed in said case, Walker alleged that he served in Co. A., 64th U.S, Col. Inf. Vols. ; 
that, when he was a slave, his first master’s name was Rankin and his last master’s 
name was Walker, and that after coming out of the army he took the name of 
Walker, As the military service claimed could not be verified by the records of the 
War Department, Messrs. Heylmun and Kane, upon being advised thereof, filed, by 


» 
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their letter of April 5, 1879, another affidavit executed by eta on March 5, 1879: 
(and in which M, J. Wine is a witness to his signature), in which he alleged service 
in Co, E, 64th U.S. Col’d Inf., and Co. D, 56th Reg. U.S. Col’d Inf, Vols. This 
claim of military service was not verified by the records of the War Department and 
Messrs. Heylmun and Kane were so advised by letter of July 26, 1879, and that 
unless better evidence of Wallker’s military service could be furnished his entry | 
would be canceled as legal. No further evidence having been filed, the Des 
- Moines entry®was cancelled by letter **C” of No vember 27, 1885, for that reason, and 
also, apparently, because of a prior adverse claim. 

| tin the meantime Messrs. Heylmun avd Kane, on March 15, 1883 , filed the aa iie: 
tion for a certificate of additional right in Walker’s name, The application was. 
rejected by letter ““C” of June 29, 1883, becunse Walker’s claim of service could uot - 
_be verified, and because of the pendency of his additional homestead entry, made at 
“Des Moines, Iowa, and the papers were returned to the attorneys. Nothing further 
appears to have been done in regard to said application, until the filing of Wine’s 
‘motion, on July 21, 1896, through his attorney, Mr. Hazelton. It is stated in the 
said motion by Mr. Hazelton that-the attorneys of record have uot, since March 15, 
1883, been advised of any action on the application for Walker’s certificate of right. 

In both the letter of March 15, 1883, from Messrs, Hey Imun and Kane, and the let: 

ter of July 21, 1896, from Mr. Hazelton, the application for a certificate of right is 

said to have been re-jiled March 15, 1883, and that adverse action had formerly been 
taken thereon. I have been unable to find any record of a former application, aud 
it-is. presumed that the former ady else action referred to is that taken Sone 
‘Walker’s Des Moines entry. 

With his letter of July 21, 1896, Mr. Hazelton filed two powers of attor ney , one to 
locate and the other to sell the land to which Walker was entitled, under: his addi- 
tional right, both executed in favor of M. J. Wine, on the saine date (March 5, 1879), 
and before the same officer as the affidavit heretofore mentioned as having been filed | 
in support of Walker’s Des Moines entry, | 

On August 31, 1886, Violet Walker, widow of He ny Walker, alias Henry Rankin, 
made an additional homestead entry at Las Cruces, N. M., H. E. 1353, F. C. 478, for 
153.79 acres. Said entry.seems to have been first eae in 1891, and was held to 
be confirmed by the proviso to sectiou 7, act of March 3, 1891 (26 Stat., 1095), as 
more than two years had elapsed after the issuance of the final receipt, and it 
was accordingly passed to patent. In this case the military service of Walker was 
alleged to have been. performed in Co. A, 69th Regt. U. 8. Col. Troops, under the 
name of Henry Rankin, and it was verified by the records of the War Department, 
In affidavits filed with said case.it is alleged that Walker died on August 2, 1879. 

It appears from the foregoing recital that on March 5, 1879, Walker 
sold his right to make soldiers’ additional homestead entry to one M. 
J, Wine, by means of two powers of attorney, one to locate and the 
other to sell the land located npeu, and. to appropriate the proceeds to 
his own use, the powers being coupled with an interest and therefore 
irrevocable. Previous to this. time, to wit, on November 23, 1874, it — 

appears that the additional right in question lad been asserted In 
Walker’s name and an entry made at Des Moines, Iowa, but this entry 
was canceled November a 1885, for want of proper proof, of military a 
service. 

In. the meat niece to wit, on Fe ebruary 3, 1883, by departmental cir- 
cular of that date, the. practice of issuing certificates of additional 
right to soldiers, which had theretofore prevailed under circular of 
my 17, 1877, was discontinued, but with the proviso that the new 
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rules would not bs deemed to apply to cases wee the additional right 
- had already been certified, nor to cases then pending, or which might 
be filed prior to March 16, 1883. 

On March 15, 1883, precumanien in pursuance of the proviso to said 
~ circular of Febr uary 13, 1883, application for a certificate of additional 
right, in Walker’s name, was filed by attorneys claiming to represent 
him. This application was presented notwithstanding the pendeucy oz 
the additional homestead entry in Walker's name at Des Moines, Towa. 
The application was rejected June 29, 1883, because of lack of proof of 
inilitary service, aud because of the ‘then existing Des Moines ee 
either of which was a sufficient reason for the action taken. . 
_- Tt is claimed, however, that Walker’s attorneys of record were never 
notified of the rejection of his application of March 15, 1883, and that in 
_ view thereof, and of the further favt that the applicatioi was filed within 
the time limited by the proviso in the circular of February. 13, 1883, the 
present application by the assignee, M. J. Wine, should not be adjudged 
under said circular ot February 13, 1883, but should be controlled by 
the prior circular of May 17, 1877, which provided for, or rather’ allowed, 
the certification of the adaitioital right. . 

In the view I take of this case, it is not deemed material whether © 
this contention be held as sustained by the facts or not. The primary 
and more importaut question is whether the right of additional entry 
which originally belonged to Walker, has not been already exhausted 
by the additional homestead entry made by his widow in 1886, as shown. 
If such right was exhausted by the widow through the entry made by | 
her in New Mexico, it follows that there now remains no additional right 
on acconnt of said Walker to be certified to anybody, aud in that event 
it would matter not under which of the circulars referred to the merits 
of the application are to be adjudicated. | | 

It will be conceded, upon the showing inade, and in view of the °- 
authority of the recent case of Webster v. Luther ¢¢ al. (163 U.S., 331), 
that M. J, Wine, the present applicant, did, ou March 5, 1879, purchase 
from Walker his right of additional entry, and that he ane any becaine 
the legal assignee of said right. 

It may be further conceded that if Wine had ee known to the 
government the fact of his said purchase, and had asserted his rights | 
against the government as such purchaser and assignee, before the 
entry by Walker’s widow had beeu allowed, as stated, it could not — 
now be held that said entry, made by the widow, in any way affected 
the rights acquired by him under his said purchase and assigninent. 
_ This, ‘however, he did not do, but withheld from. the government the 

fact of his purchase until July 21, 1896 (the date of the present appli- 
cation), nearly ten years after. ‘6 Land Department, without any 
knowledge of his said purchase, had allowed the exercise of Walker’s 
additional right of entry by his widow, he having died in the mean- 
time. The government had no notice whatever of the claim of Wine 
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as assignee, when the widow’s entry, based upon the very right he now 
asserts, a8 such assignee, was allowed; and to hold that he is neverthe. 
Jess entitled to make another entry, based upon the same right, would 
be simply to allow a double satisfaction ofa single additional homestead 
right. 

It was Wine’s ait, as well as. his privilege, to have notified . the 
gover nment of his purchase, and to have asserted his claim thereunder | 
immediately, or at any rate, before the exercise of the right he pur- 
chased has been allowed to another; and not having done so, I know of 
no principle of law or of equity which demands the recognition of his 
present claim. The government is under no obligation to him, nor is he 
in a position to complain. 

True, it may be said that if, after his said pur chase of the right, he 
had asserted his claim as assiguee thereof, the Department, at that 
time, would not have recognized it, hecaiise the right was then held 
not to be assignable; but this, for anvous reasons, can not operate to 
give merit to his present eaueaton: or to place his claim on such a— 
basis as to demand recognition upon any principle of equity or justice. 
It serves rather to explain the withholding by him of the fact of his 
‘purchase. Whatever the motive may have been, it wili not justify the 
Department in recognizing his claim under said purchase, first asserted 
more than sixteen years thereafter, and in the face of the fact that 
another party has obtained, in the neantime, the full benefit of the right. 
The Departinent cannot, in any case wie it appears that additional 

entry has already been ai aell for lands to which the soldier was en- 
titled, thereafter recognize any claim by a purchaser from the soldier 
of his additional right, who purchased prior to the allowance of the 
entry, but of which purchase the Land Department had no notice when 
_ the entry was nade. In all sueh cases it must be held that the entry 
— once allowed, in the name of the soldier, his widow, or guardian for, his 
minor children, in the absence of notice of a prior sale or purchase, 
exhausts the right. This is but simple Justice, and it 18 the a way 
the government can be protected. | | 

For the reasons stated the application of Wine must be, and the same 

is hereby, rejected. —_ 


PRACTICE—SERVICE or NOTICE—: APPEAR ANCE: 


cee. v. NORTHERN PACIFIC R. R. Co, 


A general appearance is a waiver of all aefaeie or sere Ailaei ties if any exist, of 
notice, process, or service, necessary to confer jurisdiction, — 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W. V. D.) | August 13,1897, — (EB. Jr. ) 


Your office decision of February 18, 1896, in the case of David tae 
_Jenkins v. The Northern Pacific Railroad Company, involving the 
Nw. $ of Sec. 19, T. 30 N., R. 40 E., W. M., Spokane, Washington, 
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land district, vacated and set aside the decision of the local office in 
favor of contestant, and remanded the case for hearing de novo, on the 
ground that the toca! office was without jurisdiction of the case by 
reason of defective service of notice of the hearing on said company. 
From this decision contestant appeals, contending that said company 
duly appeared on October 18, 18 5, the day originally set for the hear- 
ing, and at other times, and that by appears the company waived all 
defects in the service of notice. — 
It appears that the land involved is included in the sonpanes 
. selection list No. 6 for indemnity lands under its grant; that on June 3, 
1895, Jenkins filed a protest against the selection by the company of — 
said land, alleging that in, June, 1892, he duly located the Hamburg: 
and Mary Hill mining claims—the former lying wholly and the latter 
partly within said land—and that the land embraced in these claims 
was more valuable for its deposits of gold and silver than for agricul- 
tural purposes; and that pursuant to direction by your office, dated July | 
29, 1895, a hearing was duly ordered by the local office to commence 
there October 18, 1895. Notice of this hearing was sent by registered. 
mail to the attorney of the company at St. Paul, Minnesota, August 17,, 
1895, and post office registry return receipt therefor, dated four days 
later, bears the signature, apparently, of I. M. Dudley, the company’s 
attorney. Whether this was sufficient notice to give jurisdiction under — 
the Rules of Practice it will not be necessary to determine, because 
. jurisdiction in this case is not dependent upon such notice. 
In considering the case the Department on June 2 22, 1897, stated and — 
directed as follows: | Re 
The record now before me of the proceedings had before the hence is not nie 
and in order to complete the same, so that the character of the appearance may be 
clearly shown, you will direct the local officers. to certify all proceedings had in the 
matter of the continuances in this case, as shown by their contest docket, or other 
records of their office, and also to forward all agreements for continuances, if the 
same were reduced to writing and are on file in their office. 
In response to that direction the local officers under date J uly 7, 1897 r 
— report: 
The records show that the case was ‘galled a6 10 A. M. on Oct. 18, 1895, all the 
parties being present and a continuance was had by the consent of the attorney for 


the Northern Pacific R. RK, Company and Mr. Jenkins, to October 23, 1895, at 10 o’clock 
A.M. 

On October 23, 1895, a stipulation for a continuance was filed, signed by the 
protestant and the attorney of the N. P. R. R. Company, and the case was continued to 
November 22, 1895, at which time the protestant appeared, but the railroad company 
failed to appear. On November 22, 1895, the protestant desired a continuance until 
Nov, 23, 1895; and the ee was granted. The stipulation for the continu- 
ance from Oct. 23, 1895, to Nov, 22, 1895, was forwarded with the papers in the case, | 
and the reason that a continuance was asked for from Nov. 22, to Nov. 23, was that it. 
was feared that there was some misunderstanding with the attorney for the Northern. 
Pacific Railroad Company, it having beet first understood that the continuance from 
October 23, should be to November 23, instead of November 22, and to make sure 
that there was no misunderstanding the case was continued at the suggestion of the | 
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protestant to Nov. 23, at which time the protestant introduced his testimony and 


there was no testimony on behalf of the Northern Pacifie Railtoad Company. The — 


testimony was taken on November 23, 1898, and a gooeton rendered on November 26, 
1895. 

The « stipulation,” s So- alled i in the report of the local office, is anid 
exhibit “B”, and was filed October 23, 1895. ‘Iti is as follows: - 


| —UNrven. STATES Land Orrice, seouive, LAND DISTRICT, 
David P. JENKINS | 
v. 

NP; Re Re Coz | | , 7 a 

The land involved being NW, }See.19, Tp. 32 N., R. 40 E., W. M.; Wash. 

It is hereby agreed between the undersigned David P, Jenkins and N. P.R.R.Co., 
by Tom Cooney, that the hearing in the above entitled case, set for Oct. 23rd, 1895, 
before the register and receiver t of this office, be postponed until Nov. 23rd, 1895. 

: . CONTESTANT. 
(Siened) ea | | Tom Cooney, 
Atty. for N. P. Land Dept., Contestee. 

I hereby agree that the case between David P. Jenkins and the N.P.R.R.Co., 
based on a Uae filed by me in the Spokane Falls, Wash, Land Office, be con- 
tinued to Nov. 22, 1895, the said case having first been set for Oct. 18, 95, aud a con- 
tinuance granted until sie 23,795, this being the second continuance agreed upou, 
the hearing to be on Nov.2 2, 1895. a 

(Signed) ° | | | a D. P.. JENKINS. 


The fignres “32”, used above as indicating the township in which 
the land is situated, are evidently a clerical error, it clearly appearing | 
that the land first above described in township 30 N,, includes the land 
‘in controversy between these parties. 

It thus appears that the so-called “ stipulation” consists of the draft 
of a proposed agreement signed by attorney Cooney for the company, 
-ouly, for a continuance to November 23, 1895, and a counter proposi- 
tion signed by Jenkins, only, for a continuance to November 22, 1895. 
In effect the paper marked exhibit “B” contains two propositions for 
-continuances, the first by the company through its attorney, Cooney, 
and the second by Jenkins. But the minds of the parties did not meet 
on either of these propositions, and hence neither proposition became 
all agreeneut or a stipulation for a continnance. Whether attorney 
Cooney’s proposition amounted to a motion for a continuance would 
depend tipou the circumstances under which it was let | These Are - 
not shown by the record. 

~The case went to trial on Novena? 23, 1895, as stated in the report 
of the local office, the company making default, The decision of the . 
local office was in favor of Jenkins, that office holding that the land 

was mineral in character and therefore excepted from the graut to the 
company. No appeal was taken from that devision, but the record. 
having been transmitted to your office, upon considering the case your 
_ office decided as hereinbefore indicated. | 

I think it sufficiently appears from the record before ine that the 
company appeared generally in the case on the day set for the hearing, 
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October 18, 1895. Whether it appeared subsequently is therefore . 
immaterial. That a general appearance by the company waived all. 
defects or irregularities, if any, of notice, process, or service, necessary. 
to obtain jurisdiction over it, see Am. and Eng. Encye. of ei Vol. 1, 

~p. 183; and Creighton v. Keer, 8 Wall., 8; Hill». Mendenhall, 21 Wall, | 
434; Turner v, Johnson, 12 L. D. 263; and Clark et al, ». Ervin, 16 DL. 
D., 29, 

Even if the company could lave disregarded the notice sent by 
registered mail, it did not elect to do so, but appeared voluntarily, and 
thereby gave the local office fuil jurisdiction over it in the case. Your 
office decision is accordingly reversed. Your office will further con- | 
sider the case and make such disposition thereot as the law. and the | 
evidence may seem to require. 


PRATSCH ET AL. v7, DOBBINS ET AL. 


The application of Pratsch to intervene at the hearing ordered by 
the departmental decision of May 11, 1897, 24 L. D., 426, and be heard — 
on his amended settlement claim, allowed by Retin ecreraly, Ryan 
August 13, 1897. 


. PRACTIICE—HEARING—PROTEST. 


TostEerR v. REES., 


An application for a hearing on a protest shonld not he granted if the allegations 
therein contained donot make ont a prima facie case calling for the cancellation 
of the nays 


Acting Secretary fa vyan to the Commissioner of the General Land O fice 
(W. Vib * 3 August 16, 1897. a (HG) 


This is an appeal from your office decision of November 5, 1896, 
denying a hearing requested in the protest of Edwin D. Foster against 
the commuted homestead entry of William B. Rees, for the NE. 4 of 
Sec. 25, T,19 N., R. 2 E., Guthrie, Oklahoma, land district. 

Ou Novaniber 23, 1894, said William B. Bees made homestead entry 
for said tract and on June 6, 1896, submitted his commutation final 
proof. Two days later, the cash ene certificate for the tract was 
issued to him. 

On June 11, 1896, said Edwin D. Foster filed his affidavit sronestais | 
against said oney aad applying to contest the same. The allegations 
which are based wholly on information and belief, in: substance are, 
that about three weeks before making his final proof, Rees, the entry- 
man, sold and agreed in writing to convey the land to one William T. 
Dalton as soon as ‘the final receipt for the tract was issued to Rees; 
that the consideration for the sale was $2400.00, made up of money: — 
and town property and probably also of certain merchandise, (although 
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in this respect the affidavit is not clear); that four hundred and fifteen © 
dollars were deposited, of which “over” two hundred dollars was to 
be paid to Rees upon his obtaining the final. receipt; that when this 
receipt was issued to him, Rees demanded of Dalton a fulfillment of 
the contract and expressed his own readiness to comply with it; that 
Dalton, after taking legal advice, refused to perform his part of the 
contract until Rees received patent for the land; that the following 
day the contract was modified so that Rees executed a deed for the 
traet and Dalton executed one for the town property, and these deeds 
were placed in escrow with the coutract; that Rees was then paid a. 
“certain” sum of money and the entire contract was to be fulfilled on 
receipt of the patent for the land, and possession of the property and - 
merchandise were then also to be exchanged; that protestant had uo 
knowledge of these matters until two days after the final receipt was 
issued, when he proceeded to enter his protest. | . 
He prays that an inquiry be ordered into the facts set forth in his 
pr otest, asks that the final receipt and the homestead entry be declar ed 
-frandulent and be set aside, and that he may be aoe’ the preference 
right of entry to the tract. i 
In support of this. affidavit, wholly based upon itor antitiow: and 
belief, is the affidavit of Williaa Ht. Dysart, which, briefly stated, is to 
- the effect that about three weeks before the final proof was nade by 
Rees, the latter stated to the affiant that he, Rees, would soon have 
plenty of money; that he had sold his claim, neaning as affiant under- 
stood, his homestead claim; that afterwards and two days after the 
final receipt was issued, affiaut heard considerable talk about some 
misunderstanding between Rees and Dalton in regard to the sale of 
the homestead of the former to the latter; that on that day affiant had 
a conversation with Rees, in which Kees informed him that he had sold 
‘aud agreed to make a deed by written contract made a mouth previous; 
that Dalton had deposited $415.00 as a forfeit on the sale, and that 
Rees had withdrawn from that deposit $215.00 to pay for the land and 
the expenses of the final proof; that Dalton wanted Rees to do some- 
thing affiant “does not now remember just what,” which Rees would 
not do, and that there were other differences between Dalton and Rees. 
Dysart further states in his affidavit that it was a notorious fact in the 
vicinity of the tract that Rees had sold his homestead before proving 
up on it. : 7 
Foster filed iu the local office on June 23 1896, a supplemeutal pro- 
test made on his information and belief, which was forwarded to your — 
_ office, 13 substance stating that Rees and Dalton on being informed 
that it might require from six months to one year to secure a patent for 
the land, in order to provide for “intervening contingencies” agreed 
that Rees, in addition to the deeds placed in escrow by him, should, 
with his wife, execute a mortgage upon the land for SLX nanated dollars, 
and this agreement was carried ont, the mortgage being given to 
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secure the payment of said sum on June 10, 1897, one year after its. 
date, ‘according to the conditions on back of promissory note,” and 
Foster states, on information and belief, that these conditions are that 
Rees shall comply with the terms of the contract as originally made 
between him and Dalton. This additional protest further states that 
the parties actually knowing the facts detailed in both of the protests 
will not disclose them until forced to do so when appearing as wit- 
nesses at the hearing of the contest. A certified copy of the mortgage 
referred to in the supplemental protest is attached to that DpIsres as. 
an exhibit. | 

Upou this showing, the decision of your office 1s: 

1, The exhibit (the mortgage) tends to show a transaction relative to 
title to the land since commutation. The entryman is not restrained 
trom selling or mortgaging the land since he made final eutry; 

_ 2, The allegations of the plaintiff tending to show that the entry — 

was mado for fraudulent or speculative purposes are not based upon | 

ee knowledge, neither are they properly corroborated ; 7 | 
. That the charges are not sufficient too warrant .an jnvestieauons 
heii the hearing is denied. 

Hoster appeals. 

A notion is made in behalf of Rees to dismiss the appeal on various 
grounds, aud following this is a supplemental motion for the same 
purpose, one of the grounds therefor being that there is no corroborat- 
ing affidavit to the protest, as W. H. Dysart, who made the affidavit 
supporting the protest, filed his application to withdraw such affidavit, . 
and such application is supported by an affidavit to the effect that his 
former affidavit is false and untrne. | 

In his second affidavit, Dysart states: “That since the making of 
said affidavit and the filing of said protest, the affiant has made dili- 
~ gent inquiry as to the truth or falsity of the contents of said affidavit. 
and believes the same to be false in spirit, truth and fact.” This second 

affidavit was made February 20, 1897, and after the decision of your 

office denying a hearing. 7 

It has been held by this Depar tment that after a hearing lias Deen 
directed on the charge set forth in an affidavit of contest, the subse- 
quent retraction of the statements in the corroborating affidavit does 
not. warrant the General Land Office in revoking the order for the 
hearing tnder departmental direction. Lowenstein 7. Orne me D., 
— 285). ~~ S i 
But in the proceeding at bar, the revocation of the sontoworative 
affidavit was inacde while the application for a hearing was still pend- 
ing, and it directly aud in strong terms disaffirms the truth of the. 
former affidavit, and states that it is made after diligent inquiry as to 
the truth or falsity thereof. While there is no explicit retraction, in 
terns, of the statements imputed to Rees, the entryman, in regard to 
his selling or agreeing to sell the tract held by him under his home- 
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stead entry, prior to making his final proof, the inference can not be 
otherwise than that such a retraction is made, as the affiant asks that 
his former affidavit.containing such admission of the entryman be 
withdrawn. He states that he believes the contents of the corrobo- _ 
rating affidavit “to be false in spirit, truth and fact,” and it would | 
seem that this sweeping language cannot be Sehenwigg: construed than 
as a positive denial of the truth of all of his former statements. 

It is probable that upon investigation, the witness became convinced 

that not only were the statements imputed by him to Rees untrue as a 
matter of fact, but that they were misunderstood by the affiant or 
- were explained to his satisfaction, and that the generally accepted 
belief of the community where the land lies that Rees had sold his 
homestead before making final proof. therefor, was based either upon 
mere rumor or groundless conjecture. At anyrate, the retraction must 
- be considered asa positive denial of the matters testified to in the cor- 
roborative affidavit, and would effectually neutralize and dispose of the 
statements of the for mer affidavit, if the affiant were ealled as a withess 
at the hearing. 

It follows, therefore, that. with this affidavit withdrawn the protest 
and supplemental protest based entirely upon information and belief 
are insufficient to secure an investigation of the charges therein set 
forth. There must be a prima facie showing of fact made in the affi- 
davit for contest or in the supporting or corroborative affidavit, or the 
hearing may properly be denied. While the affidavit for coutest, if 
made upon facts within the knowledge of the contestant, may be cor- 
roborated by witnesses who testify on information and beliet, yet if the 
contestant’s allegations rest upon information and belief, they should 
be corroborated by witnesses whose statements are based npon personal 
knowledge of the facts, Buckley v. Massey (16 L. D., 391). | 

As it now appears that the statements. of the affidavit supporting 
the protest are admitted to be false, nothing is left to be considered but 
the original and supplemental protests, which are based solely upon | 
hearsay, and upon such a showing a hearing will not be ordered by the 
Department in violation of its rules of practice and its repeated 
‘decisions. | 

But a review of the matters apace upon by your sais aside from 
any consideration of this retracting affidavit, which was filed thereafter, 
leads to the conclusion that the decision of your office appealed from 
is correct. The original and supplemental protests and the supporting 
affidavit of Dysart are not sufficient to warrant an investigation; 
neither is the affidavit of Dysart, corroborative of the charge made on 
information and belief in the Brotonte: 7 

Where final entry has been made, the power to peat a hearing rests 
in the discretion of your office, subject to appeal therefrom, it is true, — 


but even then the judgment will not be disturbed unless au abuse of 


discretion is affirmatively made to appear. (Myers v. Massey (22 L. Diy 
159) and Gray v, Whitehouse (15 id., 352, 354), 
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In refusing ie hearing applied for in this matter, it does not affirma- 


tively appear that there was an abuse of diser etion, but, on the con- 
trary, it appears that the allegations of the protest were not made 
upon positive knowledge, and that the supporting affidavit does not 
assist in aking a prima facie showing based upon sworn facts. | 
- The hearing is denied and the protests are dismissed. 


HOMESTEAD ENTRY—MARRIED WOMAN. 
Buse v». LEONARD. 


A married woman who is not entitled to acquire a domicile of her own, separate and 
apart from that of her husband, is not qualified to exercise the homestead right. 


Acting ‘Secretary Ryan to the Commissioner of the General Land Office, 
(W. VeDiy — August 19, 1897. | (J. L. McC.) 


On October 24, 1893, Charles Leonard made homestead entry for the 
NE. + of the Sw, 4, the N. 3 of the SEH. 4, and lot 1, of See. 20, T. 20 
N,, R. 10 i., Ferry land district, Ollanonia Territory. 

Oi Moveiuer 24, 1893, Dewars Bush presented her application ie: 
make homestead entry for lot 1, the NE. 4 of the SW. 4, and the N. $ 
of the SE. 4, of Sec. 20, and lot 7 in Sec. 1, said township and range. 
. Her application was rejected because of the prior entry of Leonard. 
Thereupon she filed affidavit of contest, alleging prior settlement; and 
on this allegation the case went to trial on June 7, 1895. 

On June 25, the local officers rendered decision, finding (1) that the 
contestant was a married woman, and therefore not qualified to make 
entry; and (2) that. both parties were disqualified because of having 
entered the Cherokee Outlet, on the day of the opening, from the 
Creek country on the southern boundary of said Outlet. From their 
decision both parties appealed to your office. 

Your office, by decision of December 18, 1895, held that the once 
were not disqualified because of having enter ed from the Creek country. 
Furthermore, “that Mr. Bush did not abandon her, but that, on the 
— other hand, she abandoned him”—and bnerelore your office sismuccea 


. the eee 


From this decision Mrs. Bush has appealed to the Department. 

Since the date of the appeal, Mr. Leonard has filed a relinquishment. 
of his homestead entry, and so gone out of the case. 

Mrs. Bush has filed a relinquishment of all her entry except lot 7 in 
Sec. 21. 

This leaves the question solely between Mrs, Bush and ie govern- 
ment as to whether she is qualified to enter said lot 7. 

Your office was correct in holding that the fact of her having made 
the run from the Creek country did not disqualify her from acquiring 
land in the eee 
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The facts relative to the alleged abandonment are set forth in the 
decision appealed from as follows: 


The evidence shows that she was married to Mr. Bush in Indiana, in April of 1882, 
They resided in Indiana from the date of said marriage up to the first day of March, 
1892. They had in Indiana a permanent home comfortably furnished, and Mr. Bush 
owned a farm of 139 acres. On the said first day of March, 1892, Mrs. Bush being 
then, as she states, an invalid, they went to Kansas traveling for her health. They 
staid in Kansas, at the home of Mrs. Bush’s brother, to the 27th day of the same 
month, when they went with the said brother, who removed at that time to the 
Indian Territory. They continued to stay with hini until the 25th day of July, 1892, 
when Mr. Bush returned to Indiana. He had frequently said to his wife, ‘‘We had 
better go home;” and she had as often replied, ‘‘I am not ready to go yet, for my 
health is better here than in Indiana.” She declined to return with him. Mrs. Bush 
remained with her brother until September 16, 1893, when she made settlement upon 
the land in dispute. Abont October 4, 1893, she returned to the vicinity of the home 
in Indiana; for the purpose, as she states, of securing means for making improve- 
ments on the Jand. She remained there about five weeks, and when she returned 
Mr, Bush came with her. She had met him there, and their relations had been 
friendly. ‘In addition to Mr. Bush, a son, a nephew, and several children, and per- 
haps one or two other persons, went with her to the Indian Territory. They went 
as one party, and rode in the same car. On their arrival in Oklahoma, Mr. Bush - 
first went with his wife to the house of her brother; from there he went to the claim, 
It appears that he was on the claim a part of the time, and at the house of the said 
brother a portion of the time. He seems to have occupied the relation as a friend 
or passing acquaintance of Mrs. Bush. He was at her tent, and ate and slept there 
when he cared to. She neither invited him to come, nor did she tell him to go away; 
but she said she always treated him well. The length of time which he remained 
is not definitely stated; but it was not perhaps more than three weeks when he went 
again to Indiana. : . 


The appeal alleges that your office decision w was erroneous, (1) because 
it “was contrary to law and the rules and regulations of the Depart- 
ment of the Interior;” (2) it “was contrary to the evidence adduced in 
the trial.” These two allegations are not cee specific to eall 
for consideration. on 

In view of Leonard’s relinquishment of fis antty, the several siiseie 
tions to the effect that your office erred in not holding his entry for 

cancellation are immaterial, and need not be considered. 

Two of the allegations specify errors in the findings of facts by your 

office, as follows: 
_ 6. In holding that the husband of Mrs. Bush was ready.to receive her in his none 


in Indiana at any time she desired to eo there; 
7. In holding that Mrs. Bush declined and refused to live with her husband. 


Mrs. Bush’s testimony on this point was as follows: 


Q. He asked you to go back?—A. No, sir—not when he started. 

Q. Didn’t he before he started?—A. He said we had better go back. 

Q. He tried to induce you to go back?—A. He said we had better go back—that 
he was going back. 

Q. You had refused to go?-—A. I ne told him I didn’t want to go. 

‘Q. You had refused to go?—A. Yes, sir, I told him J didn’t think I would go. 


This was drawn from Mrs. Bush reluctantly, while she was attempting 
to show that her husband had deserted her; but I think it sustains the 
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aiareneat made (in substance) by your panes: that she declined and 
refused to live with her husband, and that his home in Indiana was 
ready to receive her at any time. If he was not ready to receive her 
there it was strange that he should have repeatedly urged her to 
accompany him thither. 
The other allegations of error are as follows: | 

3d. The said decision erred in not holding that the contestant Demaris Bush was 
an abandoned wife and qualified to make homestead entry. 


4th. The Hon. Commissioner erred in holding that the husband has the right to fix 
the piace of domicile. 


ith. The Hon. Coin ssiones erred in holding that vere Bush was not initio by 
- reason of being a married woman to enter the tract of land involved in this cause. 


11th. The Hon. Commissioner erred in not holding that Mrs. Bush was the head of 
a family, and as such was entitled to enter the tract of Jand in cepts aS eae 
homestead entryman. 


The real question involved is as to whether the cian here can be 
considered in the contemplation of the law the head of # family, and 
therefore of the class entitled to acquire public land under the home- 
stead law. That the husband is in law the head of the family will not 
be disputed. As such head of the family it is his duty to provide a_ 
home, and the home selected by him is, in law, the domicile of the family. 
So long as the husband provides a home suitable to his condition iu life 
and commits no act that would entitle the wife to have the marriage 
dissolved, that home remains her domicile. 

The general rule laid down by J aconet in his Law of Domicile (Sect. 
209) is as follows: | 

"As a general rule, it has been universally held in all civilized countries, and in all 
ages, whenever the subject of domicile has been discussed, that, upon marriage, the 


domicile of the wife merges in that of the husband, and continues to follow it through- 
— out all of its changes, so long as the marriage relation subsists. 


While this may be accepted as the general rule, it is settled. by the 
weight of authority that there may be conditions which would justify 
the wife in leaving the domicile of the husband, and authorize her to 
establish a home of her own. In Cheever v, Wilson (9 Wall. 108), the 
supreme court said: | | 

It is insisted that Cheever never resided in Indiana; that the domicile of the 
husband is the wife’s, and that she cannot have a different one from his. The con- 
verse of the latter proposition is so well settled that it would be idle to discuss it. 
The rule is that she may acquire a separate domicile whenever it is necessary or 


proper that she should doso. The right springs from the necessity of its exercise, 
and endures as long as the necessity continues. 


The rule is more fully stated in the case of Barber v. Barber (21 
Howard, 582), wherein the court used the following language: 

The general rule is, that a voluntary separation will net give to the wife a different 
domiciliation in law from that of her husband. But if the husband, as is the fact 


in this case, abandons their domicile and his wife, to get rid of all those conjugal 
obligations which the marriage relation imposes upon him, neither giving to her 
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the necessaries nor the comforts suitable to. their condition and his fortune, and 
relinquishes alto gether his marital control and protection, he y ields up that power 
and authority over her which alone makes his domicile hers. 


A married woman who is thus entitled to establish a domicile of her 
own separate and apart from that of her husband is held by this De- 
partment, aud properly so, to be authorized, if otherwise duly qualitied, 
to acquire a homestead upon the publie domain. 

Since, however, the presumption of law is against the riglt of a 
married woman to make homestead entry one claiming such right must 
show such facts as clearly establish her claim. Mrs. Bush has not done 
that 1n this case. She has shown ho misconduct upon the part of her 
husband, no desire upon his part to sever the conjugal relation, no 
failure to provide her with all the comforts of life, if she would only 
return to their common home. . Great stress is laid, in argument, upon — 
the fact that Mrs. Bush had with her a minor grandchild dependent 
upon her for support, it being claimed that by reason of this fact she 
was the head of a family, and- therefore entitled to make homestead 
entry. In support of this contention, the case of Newell v. Petefish 
(20 L. D., 233), is cited. In that case an unmarried woman under 
twenty-one years of age, who had legally adopted a child, was held to 
be the head of the family, and therefore, as such, entitled to make 
homestead entry. In that case the applicant was at full liberty to 
establish her domicile wherever she might see fit, while here the claim- 
ant had, by her marriage, made the domicile of ce husband hers, and 
might aisacnt it only under conditions which would justify her in Sach 
~ action under the rules laid down by the courts hereinbefore reler red to. 

The cases are not parallel. 
The conclusion reached in the decision appealed from is correct, and 
sald decision is hereby affirmed. — | ? 


HOMESTEAD—SECOND ENTRY. 
J AMES J. KUBAL., 


The right to make a second homestead entry may be properly recog nized where the 
first, in good faith, was abandoned on account of poison ivy growing on the | 
land, and the claimants susceptibility to poisoning therefrom. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W.V.D.) © August 19, 1897. (J. L. McC.) 


James J. Kubal, on June 24, 1895, made homestead entry for the 
SW.+tof Sec. 14, T. 96, R. 62, Mitchell land district, South Dakota. 

On August 28, 1895, he made application to be allowed to amend 
said entry, by entering in lieu of the land covered thereby, the NE. 4 of 
See, 25, T. 97, BR. “66,” same land district—at the same time relingiieh: 
ing his mien eal ae made June 24th preceding. 

Subsequently he discovered that the land which he had intended to 
take in lieu of that entered on the 24th of June had been erroneously — 
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described in his application of August 28th, and he made another 
application to enter—this time correctly ae cobine said land as the 
NW.4 of Sec. 29, T. 97, BR. “65.” 

To his application for a correction of the jecuietion: of the land he 
intended to enter, so as. to correspond with the facts, there would 
appear to be no objection. His application, however, to be allowed to 
change his actual location from the SW. } of Sec. 14, T. 96 N., R. 62 
W., to the NW. 4 of Sec. 29, T. 97 N., R. 65 W. , presents a question of 
prcater difficulty, inasmuch as it is not, as his Toriey calls it, a mere 
matter of amendment, but is in fact an application to make a second 
entry. Your office decision of February 8, 1896, denies said applica- 
tion, holding that the showing made by him is. not sufficient to justify 
the ‘allowance of-a second entry. From said decision Kubal has 
appealed to the Department. 

Kubal and his family—consisting of his wife and five children—took 
up their residence on said land in Sec. 29, September, 1895, and have 
resided thereon ever since. His application to make entry thereof is 
accoinpanied by and based upon an affidavit setting forth, mn sub- 
stance, that there is a creek-bed ruuning through the tract first settled. 
upon in Sec. 14, wherein grows in profusion a plant commonly known 
as poison ivy; that affiant is very susceptible to this poison—so much. - 
so that in passing over the ground where it grows the poison attaches | 
to his body and prostrates him; that he “has been under treatment 
for injury resulting from this poison ivy for about three weeks”; that 
his physician advised him that he could not live on the land in See. 14, 
on account of said poison ivy; affiant immediately settled upon the 
tract to which he applied to amend, and has since placed the following 
Improvements thereon: 


built a house twenty by thirty, nine feet high; a barn fourteen by twenty-eight, twelve 

feet high; completed a good well; . that he could not live on the land he 
took as a homestead in June, 1895; .... that he did not sell his improvements on 
same to any one, nor receive a cent for relinquishing his rights to same from any | 
source; .... that he has now expended all his money and much time by way of - 
improvements, which will be worthless unless he is allowed to amend to this tract. 


Kubal files the certificate, under oath, of his physician, C. Vernon 
Fox, who states that he has had said Kubal under his treatment for 
poisoning by poison ivy, | 
which grows in profusion upon his claim, the SW. 4, 14-96-62; that said Kubal is so 
susceptible to this poison that he can not live upon this land, and I advise him to | 
have his filing changed to some other part of the reservation, where this plant. does . 
not grow. He can not recover from the poisoning so long as he remains on this land. 

It is fair to assume that Kubal was influenced in his action by this 
advice of his physician and to that extent acted in good faith. Ina 
letter to your office, dated November 12, 1896, the register of the 
Mitchell land office says: | 


I fully believe that said applicant James J. Kubal has acted in good faith; that 
he ought not to be deprived of this land, upon which he has been actually residing 
since September, 1895, and upon which he has made valuable improvements. Un- 
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- doubtedly Kubal received and followed erroneous advice in this matter. Itappears 

that the main obstacle to the restoration of his homestead right is the fact that he 
relinquished his homestead entry No. 30,198, for the SW. 2 of Sec. 14, T. 96, R. 62. 
Relative to this I desire to call your attention to the fact that said relinquish- | 
ment was filed in this office August 28, 1895, at 9:25 a. m., and that said tract 
remained vacant until November 15, 1895, when George Bermann made homestead 
entry No. 30,384 for said tract; this leads me to believe that Kubal did not receive 
any consideration when he relniquiahed: I firmly believe this is one of those cases 
_ where the equity power vested in the land epanCnNs should be inv oked and used 

in behalf of the petitioner. 


It may be worthy of notice that Kubal is not asking the United 
States to donate to him the laud he now applies for, under the provi- 
sions of the general homestead law (although he must comply with the 
provisions of that law as to residence, cultivation and improvement) ; 
but he is to pay for said land, at the rate of three dollars and seventy- 
five cents per acre, under me special provisions of the 12th section of 
the Indian appropriation act of August 15, 1894 (28 Stat., 286-319). 

The question in issue is, whether it wonld be a violation of any law 
for the United States to sell to him, under the circumstances hereinbe- 
fore set forth, the land he now applies to purchase? 

The law Beare upon this question is found in section 2289 BOS., 
_which provides that, 


every person .... Shall be entitled to enter one quarter -section or a less quantity 
of unappropriated public lands; 7 


and section 2298, which says: 


No person shall be permitted to acguire title to more than one ven section under. 
the provisions of this chapter. ; 

In order to prevent persons from making entry of land, holding it 
for speculative purposes, selling their rights, and making anotter entry, 
the regulations of the land department have provided not only that a 
person shall not “acquire title” to more than one quarter section, but 
that he shall not. make more than one entry—even though ander his 
first entry he may not “acquire title.” 

‘The Department held, in the case of Edward ©. Davis (8 L. D.. 507, 
syllabus,) that . | 
a second entry may be allowed: where the first covered land that i: et anata; 
and the reasons therefor were not discover able, by the exercise of ordinar y diligence, 
at the time of making entry. 


In the case of William HK. Jones it held (9 L. D., 207): 

A second homestead is permissible, where the first is male in good faith, but the 
Jand covered thereby is not inhabitable on account of the non-potable character of 
the water obtained thereon. | 

See also the cases of Charles F. Babcock (9 L. D., 333) 5 and Lewis. 
Wilson (21 L. D., 390). 

The case under consideration is not in all sespeers similar to those 
above cited; but these decisions serve to show the extent to which the 
Department has gone in the exercise of its discretion in the matter of 
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allowing second entries, which discretion it will exercise as cireum- 
‘Stances require, in the interests of justice and equity. Kubal has 
relinquished his first entry, in pursuance of what he believed to be good 
advice, and the land embraced thereiu has been entered by another 
person. If his application to make a second entry is rejected, he can- 
not be reinstated in his first entry, and the improvements he has made 
upon both, in making which he has expended all his earnings during 
his lifetime, will be lost, leaving him in penury.-. There is no adverse 
claim to the tract. which he desires to enter. In my opinion, in view of 
the manifest good faith of Kubal, and of the fact that he received no 


benefit from his first entry, it will be no violation of the homestead — 


law to permit him to make a second entry as prayed for in his petition, 
and I so direct. 
The decision of your office i is reversed. 


HOMESTEAD—-SETTLEMENT CLAIM. 
HALL v. SMITHSON. 


The right of a person, who is residing upon a tract of land under the mistaken belief 
that his title thereto is donipiets. under a prior patent, to enter said tract'on the . 


relinquishment of a record entry thereof, is superior to, and will defeat an inter- 


vening soldier’s additional homestead entry, made with knowledge of the _ 
adverse claim. | 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
CW Vs Ds): . | August 19, 1897. (Cd. G. 


I have considered the appeal of August Hensgen, assignee of Wil- 
liam M. Smithson, from your office decision of March 31, 1896, holding» 
for cancellation the latter’s soldier’s additional Pomenend entry for lot 
8, Sec, 23, T.1 S., RB. 1 W., Salt Lake City land district, Utah, and 
allowing Johu Hall to-:make homestead entry for said tract. 

The facts in this case and the law applicable thereto are sufficiently 
stated in your said office decision; and for that reason it will not be 
necessary to repeat the full history of the case. 

The records of your office show that the plat of survey of said town- 
Ship was filed in the local office July 10, 1869, and that lot 3 remained 
undisposed of and subject to entry until January 24, 1894, when one 
Genevieve M. Bartlett made homestead entry therefor. Bartlett relin- 
quished her said entry July 20,1894. On the latter date a soldier’s 
additional homestead entry, in the name of William M. Sinithson, was 
made for said lot 3, and final certificate was issued on the same day. 

On August 7, 1894, John Hall filed an application to make homestead 
entry of the Jand in controversy, which was rejected by the local office 
on the ground that said land was embraced in Smithson’s entry. Hall 
appealed from the rejection of his application and asked a a hearing, 
which was finally had on June 12, 1895. 
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It appears that John Hall purchased a tract of land which was 
thought to include lot 3 from parties who supposed they had title 
thereto under a United States patent granted to one Lees in 1872, The 
testimony adduced at the hearing shows that Hall had resided on said 
land more than five years; that he had been in possession and culti- 
vated it for more than seven years; that he has brought the land under 
a high state of cultivation, and has improvements thereon of the value 
of $2,000; and that said eee ‘was all inclosed, occupied and improved” 
by him at the date of Smithson’s entry. 

It is true that the land was subject to entry prior to Bartlett’s filing 
and relinquishment, but under the mistaken belief that the descrip- 
tion of the land he purchased included lot 3, Hall’s failnre to make 
earlier application to enter was justifiable and excusable. Under the 
pecultar circumstances and in the absence of any bad faith on the part: 
- of Hall it must be held that his rights immediately attached upon the 
filing of Bartlett’s relinqguishment, and were superior to any rights 
secured by the filing and allowance of the soldier’s additional home- 
stead entry. It appears that Hall did not kuow of Bartlett’s entry, 
nor that the.land was subject to au adverse claim; consequently he. 
relied implicitly upon what was regarded as a complete chain of title. 
Upon discovery of the mistake, not of bis own making, he exercised 
due diligence in applying to enter, his application having been pre- 
sented in eighteen days after the cancellation of Bartlett’s entry. 

Smithson’s assignee testified that he was on the land in question prior 
to July 20, 1894, and admits that he saw improvements at that time. 
He would not acknowledge that said improvements were owned by. 
Hall, He did acknowledge, however, that at the time of making 
entry, lie knew of the deed which purported to convey the land to 
Hall. In view of this showing, even if the latter were not protected 
under his settlement rights, the Department would be justified in can- 
celing the soldiers additional homestead entry. 

In Rector v. Gibbon (111 U.8., 276), the supreme court, penne of | 
the system of public land laws, save: | 

Tis aim has been to protect those who in good faith have settled upon public land 
and made improvements thereon, and not those who by violence or fraud or 
breaches of contract have intruded upon the possessions of original settlers and 
endeavored to appropriate the benefit of their labors. There has been in this 


Tespect in the whole legislation of the country a consistent observance of the rules 
of natural right and justice. 


In Johnson v. Johnson (4 L. D., 158), it was said (syllabus) | 

The wrongful act of an entrynian, whereby the settlement rights of another 
claimant for the same tract, were not protected by filing or entry, will not be © 
allowed to inure to the benefit of such entryman. | 

While it may be urged that Hall was not an actual settler on this 
land within the strict definition of that term, yet the equities apparent — 


in this case will not permit said land to be lost to Hall through such @ 


technicality. , 
Your office decision is hereby affirmed. 
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. HOMESTEAD CONTEST—ALIENATION. | 
DITTMER v. WOLFE. 


The sale of land after the submission of final.proof, but prior to the issuance of final 
certificate, will not defeat the right to a patent under the homestead law, if the. 
record shows due compliance with law. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(CW. VY. D.) - . August 19, 1897. (GCoWPs) 


On November 19, 1890, William F. Wolfe made homestead entry, 
No. 201, of the NE. 4 of Sec, 32, T. 12 N., R. 3 W., Oklahoma land dis- 
trict, Oklahoma Territory, and on January 12, 1894, submitted commu- 
tation final proof, and, as alleged by his counsel in his brief on appeal 
to your office,.tendered full payment therefor, but it appears from the | 
certificate of the receiver attached to plaintiff’s appeal that no money 

was received by him in payment for the land. Final proof was sus- 
pended by the Jocal officers, on account of a then pending contest, 
and to allow time to furnish proof of publication and the duplicate 
receipt. 

On November 7, 1894, Lois Dittmer filed an affidavit. of contest, 

alleging that Wolfe 
made said homestead entry, No. 201, for said tract i in fraud it violation of law, in 
this, that said tract was entered not exclusively for his own use and benefit, but. 


collusively and in the interest of one David A. ae vey 5 and that he has gold several 
tracts of land. 


On August 24, 1895, she filed an amended affidavit of contest, mak- 
ing the charges more specific. The amended affidavit charges that 
Wolfe, prior to the 19th day of November, 1890, entered into a contract 
with one David A. Harvey, whereby it was aprecit: that the said Har- — 
vey would relinquish his homestead entry for the said land, and that 
the defendant would make homestead entry of the same, anil upon. - 
‘Wolfe’s receiving final receipt and the patent therefor, the tract. of 
land should be divided between said Harvey and Wolfe, and that, in 
pursuance of said agreement, Wolfe made homestead entry, No. 301, 
for the land, and is holding the same, not for his exclusive use and 
benefit, but for the future use and benefit of the said Harvey. It 
further charges that Wolfe entered into a contract. of sale with the 
Jackson Plow Company, prior to the submission of final proof, and 
that his final proof was to be made, in order that he could convey the 
land to the Jackson Plow Company in pursuance of his contract; that 
Wolfe also entered into a contract to convey a parcel of the land to . 
James Wyatt, D. N. Biddle, and J. B. Wilson, respectively, as soon as 
he obtained title to the land, and that said contracts were made fraud- 
ulently and .prior to the submission of Wolfe’s evidence for final proof, 
and that said Wyatt, Biddle and Wilson have, in pursuance of said 


contracts, built residences and made other improvements upon the 


tract of land in dispute and are using the same for residence purposes. | 
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A hearing was had. After Lois Dittmer had submitted her testi- 
mony, Wolfe demurred to the evidence, and the local officers, on October 
9, 1894, rendered a decision in favor of the defendant. On appeal, your 
office affirmed the decision of the local officer S. The contestant appeals 
to the Department. 

From the record in the case, it appears viva Har vey aud Wolfe are 
brothers-in-law; that on April 30, 1889, Harvey made homestead entry 
of the land in sonbe oversy, but meioguisied his entry on November 19, 
1890, when the land was iinmediately entered by Wolfe; and that when 
Wolfe submitted his final proof, there was pending against his entry a 
contest by Annabella Owens, which has since been disposed of. 

The charge that Wolfe made his homestead entry in the interest of 
David A. Harvey is not supported by the evidence. There were four 
witnesses examined by the contestant to prove this charge. Samuel 
H. Radabaugh testified to several conversations with Harvey, in 
which Harvey stated that he had an interest in the land and wanted 
to fix the matter up, so that he could get his interest out. On cross- 
examination, he said that in his last conversation with Harvey, Harvey 
said that. ‘“‘ Wolfe owed him and he wanted to get it fixed up.” To the 
question: “That is all he said about his interest?” he replied, “That is 
about all he said.” Mrs. Rhoda Radabaugh, the wife of Samuel H. 
Radabaugh, testified to a conversation with Harvey in January, 1894, 
in which he stated that he had an interest in the land in controversy, 
and that he did not care what Mr. Radabaugh and Mr. Wolfe did. On 
cross-examination, she testified that Mr. Harvey did not say what kind. 
of interest he had; “he said he had an interest.” 

Mrs. Mary Cross, a daughter of the Radabanghs, testified that she 
heard the conversation testified to by her mother. On cross-examina- 
tion, interrogated as to what kind of interest Harvey stated he had in 
the land, she said: ‘He just said he had an interest—didn’t say what 

kind of an interest that I remember anything of.” 

John Burton testified that he was an attorney at law; that he had. 
several interviews with Harvey in regard to Annabella Owens’s con- 
test; that he wanted witness to get Miss Owens’s contest dismissed. 
To the question, “At the time that Mr. Harvey and you had the conver- 
sation with reference to getting the contest dismissed, did Mr. Harvey 
say anything to you as to why he was so anxious to get the contest | 
dismissed?” he replied: “It does not come to my memory just now. 
He said this: I will say what he did say on that point. He said that 
there was nothing in this Owens contest; that he had sold the claim 
himself to Wolfe for some $3000 or $4000, and that Wolfe had paid 
him $300 or $500, don’t remember exactly what it was, and had given 
him his note for some $2500, or something like that, as paymeny: for the 
balance of the money for that relinquishmeut.” 

It is obvious that, even if Wolfe were bound by the deolaatinas of 
_ Harvey, the testimony of these witnesses is very far from establishing | 
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- the charge that Wolfe’s entry was made in the interest of Harvey, or 
that there was an agreement between Wolfe and Harvey, that Harvey 
should have half the land in dispute. | 

Upon the char ge that Wolfe had agreed to sell several pieces of the 
land before final proof, the evidence shows that J.B. Wilson, about — 
_ November 15, 1894, bought from Wolfe an acre and a half of the land; 
that James L. Wyatt, in July, 1894, bought five or six acres, and W. 
R. Riddle, August 13, 1894, bought “about two blocks, wheu it is laid 
out.” A, F. Jackson, in the latter part of January, 1894, bought five 
acres for the J soliton Plow Company. The testimony shows that all 
these sales were made after Wolfe submitted his final proof. 

It is held by the Department that the sale of land after final proof, 
but prior to the issuance of final certificate will not defeat the right 0 
patent, when the record shows due compliance with law. | 

In the case of Charles Lehman (8 1. D., 486), it was held that when 
a person has in fact complied with the law up to the time of making 
proof, and can, at that time, truthfully make the requisite final affidavit, . 
a sale thereafter, without such affidavit having been made, and prior 
to the issuance of final certificate, will not of necessity defeat the right © 
to a patent. 

In the case of Magalia Gold Mining Company ». Ferguson, 6 L. D., 
218, it is said: | 

While it is true that the final certificate was not issued, yot the final afoot showed 


that the entryman had complied with the requirements of the homestead law, and 
I see no reason why the final papers may not issue and the entry pass to patent. 


In Orr v, Breach, 7 7L.D. ,292, Breach made final proof on May 12,1882, 
and on May 24, 1882, conveyed the land to one Cheney, On January 20, 
1883, the local officers acvepted payment and issued final certificate and 
receipt as of that date.. Subsequently A. I. Orr charged that the entry 
of Breach was fraudulent, in that he had conveyed the land to one 
Cheney on May 24, 1882, The Department said: 

In the case of the Magalian Gold Mining Company v. eraison (6 L. D., 218), the 
Department held that where the final proof shows compliance with law the patent 
may issue, although the land was sold prior to the issuance of final certificate. The 
ruling in that case is fully applicable to the facts presented by the record herein. 
Before Breach sold the Jand he had done everything that the law required and had 
made due proof of such compliance and was therefore entitled under the law to 
patent for the land. Although the legal title yet remained in the United States the 
equitable title was in him. 

See also the case of Eberhard Querbach, 10 L. D., 142, and the case 
of Gibbs v. Bump, 17 L. D., 366. 

Upon the authority of these cases, I concur in the conclusion reached 
by you that the sale of portions of the land in controversy, as shown 
by the evideuce, was not in violation of law, or evidence of bad faith on © 

the part of the defendant. | 

The decision appealed from is affirmed. 
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SURVEY OF FOREST RESERV ATIONS—ACT OF JUNE 4, 1897. 
INSTRUCTIONS. 


Tn carrying out the provisions of the act of June 4,1897, with respect to the survey 
of forest reservations, the phrase “public lands adjacent thereto,” should be 
construed to mean PONDS) either fractional or entire, actually adjoining such | 

reservations. 

Departmental instructions of June 30, 1897, herein, withdrawn. 


Acting Secretary Ryan to the Commissioner of the General Land Office 
(W.V.D.) | duly 2, 1897, | (W. A.B.) 


The Department is in receipt of your office letter of June 22, 1897, 
asking to be advised as to the proper construction of the phrase, ‘‘and 
including public lands adjacent thereto,” as used in the act of Congress | 
~ approved June 4, 1897, entitled “An act making appropriations for 
- sundry civil expenses of the government for the fiscal year ending 
June thirtieth, ee hundred and ninety-eight, and for other pur- 
poses.” 

Said act appropriates: 

For the survey of the public lands that have been or may hereafter be designated 
as forest reserves by executive proclamation, under section twenty-four of the act 
of Congress approved March third, eighteen hundred and ninety-one, entitled ‘“An 
Act to repeal timber-culture laws, and for other purposes,” and iucluding public 


lands adjacent thereto, which may be designated for survey by the Secretary of the 
Interior, one hundred and fifty thousand dollars, to be immediately available. 


The act further provides that:: 


‘The surveys herein provided forshall be made, under-the supervision of the Director 
of the Geological Survey, by such person or persons as may be employed by or under 
him for that purpose, and shall be executed under instructions issued by the Sec- 
retary of the Interior. | Gs : 


As the surveys of these timber reservations are to be made under 
the supervision of the Director of the Geological Survey, it is neces- 
sary that a determination be reached as to the meaning of the words 
“nublic lands adjacent thereto,” in order to prevent conflict between 
such surveys and those made under the immediate supervision of the 
-surveyors-general, | 
It is suggested by your office that the surveyors-general be allowed 
to contract for surveys in all townships which do not actually adjoin 

the forest reservations. This would leave one tier or range of town- 
ships or fractional townships (as the case might be, according to the 
_ order setting apart the reservations) over which any necessary surveys 
may be extended under the supervision of the Director of the Geo- 
logical Survey as “lands adjacent thereto,” while all other lands would. 
.. be subject to survey under the regular appropriation, and. the super. | 
vision of the surveyors-general. 


The suggestion seems to be a good one. The public surveys are ven- ai 


erally macle by townships and this was known to Cone so it may 
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well be held that, recognizing the existing system it was not intended - 
that the survey of any given township should be divided and that any 
township, whether fractional or entire, adjoining any such reservation 
constitutes “lands adjacent thereto” within the meaning of the statute. 
_ This is in place of departmental letter of the 30th ult. upon this aul: 
ject, which is hereby withdrawn. 


| _ ABANDONED MILITARY RESERVATI ON—FORT RANDALL. 


INSTRUCTIONS. 


Assistant Cu eae Best to the Register and Receiver, ONeill, 
Nebraska, August 18, 1897. 


The appraisal of that portion of the lands in the Fort Randall 
_ abandoned military reservation in Nebraska, has been ep by the 
Secretary of the Interior. . 
The act of March 3, 1893 (27 Stat., 535), provides that the State of 
Nebraska may select as school indemnity within one year from the filing 
_ of the plats of survey of the reservation in the local office, the odd num- 
_bered sections in that portion of the Fort Randall reservation lying 
within said State, and that the even numbered sections, and all of the 
odd numbered sections not selected by the State, in said reservation, 
shall be opened to settlement under the homestead law only, after the © 
lands so to be opened have been appr aised by a commission of three 
disinterested citizens of the United States to be appomved by the Secre- 
tary of the Interior, and that 
persons who may take such lands under the homwstoua laws, shall pay for such lands 
in three equal installments, at times to be fixed by the Socuetaey of the Interior, and 
they shall also comply with all provisions of the homestead laws of the United States. 
According to your letter of November 27, 1896, the triplicate plats of 
survey of the lands in question, were filed i in your office on that date. 
Heuce, the period within which the State of Nebraska may make selec- 
_ tion of the odd numbered sections, under the law referred to, will not 
expire prior to November 27, 1897. 


Under the terms of said ae of March 3, 1893, the even. numbered . . 


sections on this portion of said reservation, and such of the odd num- 
bered sections as may not be selected by the State within the time 
prescribed, were opened to settlement under the homestead law only. 
As said lands have been surveyed and appraised, and the appraisal 
approved, you are hereby directed to allow homestead entries to go to 
record for lands in the said even numbered sections, but you will, under 
no circumstances, allow entries to go to record Jor any of the ade in the 
— odd numbered sections on this reservation until further orders. 

In allowing entries for the lands in this reservation, under said law, 
you will in each case eudorse on the application “Fort Randall Reser-- 
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| vation, Act of Mar. 3, 1893”, and make the same notation on your. 
abstract of iiomestead entries. 

Under the provision of the homestead ray an suepeuian has the right 
either to commute his entry after fourteen months. from the date of settle- 
ment, or offer final proof under Sec. 2291 B.S. 

“The said act of March 3, 1893, permits payment for the land entered 
to be made in three equal installments, but does not prohibit full pay- — 
ment in cash for said land after compliance with all requirements of — 
the homestead law. Therefor 6, iu entries under said act, the entryman 
may, at his option, commute after fourteen months with full payment 
in cash, or, after submitting ordinary five year final proof and after its 
acceptance, he may pay for the land the full amount of the appraised 
value thereof, or he may make payment in three equal annual install- 
ments, the first payment to be made at the time of the acceptance of 
his final proof, and the subsequent payments annually thereafter, with- 
out interest, the said law making no provision for une payment of 
interest. 

In case the full amount is paid after fourteen HonnR from date of 
settlement you will, if the proof is satisfactory, issue cash certificate 
and receipt; and, in the event that regular final proof is made, and the 
full amount then paid, you will issue final certificate and receipt; but 
when partial payments are made the receiver will issue a receipt only 
for the amount paid, reporting the same in a special column of the 
abstract of homestead receipts, and at the time last payment is made, 
you will issue the final papers as in ordinary homestead entries. 

In issuing final papers you will make the proper annotations thereon, 
as well as on the abstracts as before directed, to show that the entry 
covers lands in Fort Randall Reservation. 

_ You are further advised that the same rule, as to the allowance of 
credit for residence prior to entry and for military service applies to 
entries made under said act of March 3, 1893, as to other homestead 
entries, 
| ‘Where, upon submitting final proof, the enone may elect to make 
payment for the lands entered in three annual installments, you are 
authorized to make the usual charges for reducing the testimony to 
writing, but as the final certificates and receipts cannot be issued until 
the last payment is nade you cannot charge the final commissions until 
said final certificates and receipts are issued. 
Where the entrymen submit tinal proofs. and elect to pay for the 


lands in installments, you will examine said proofs and, if they are 


acceptable to you, make proper notes on your records showing that. 
satisfactory proofs have been made and the dates upon which the partial 
payments must be made, and then transmit said proofs to this office, in 


special letters, and not in your monthly returns, for filing with the _ 


original entries, without issuing the final certificates, as such certificates 
- can only be issued after all payment shall have been made. 
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- There are no guarantees to be taken in order to secure payment of 
the installments, but if, when each installment is due, any entryman 
fails to pay the same, you will report the matter to this office when 
proper action will be taken in the case. a 

By letter “G” of March 3, 1897, addre ssed to Hon. J. V. Wolfe, Con. . 
missioner of Public Lands and Gailaings for the State of Nebraska, it 
was held “that sections 16 and 36 in the township in the former Fort. 
Randall reservation, do not inure to the State for the benefit of the 
public schools, but that the State must select other lands as indemnity : 
therefor.” | 

Approved. | 

 THos. RYAN, 

Acting Secretary. | 


“PRACTICE—DEPOSITION—PREFERENCE RIGHT OF CONTESTANT. 
ATKINSON ET AL, 1. SYKES., 


Rule 28 of. Practice requires an officer taking a deposition to read over to the wit- 
ness the whole of the deposition, questions and answers, but makes no provision 
that the fact of such reading should appear either in the body of the deposition 
or the certificate of the officer. In all cases, however, it would be better prac- 
tice that such officer should certify that he road over ‘s the witness the deposi- 
tion before it was signed or sworn to. 

As between two contestants, attacking the same atte the preferred right of entry © 
should be accorded the first contestant, thongh the judgment of cancellation 
may have been rendered on evidence submitted by the second, if the same judg- 
ment is warranted by the evidence adduced under the prior contest. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W. V. D.) August 21, 1897, | (G. C. BR.) 


Departmental decision of March 24, 1897, involving the NW. 4 of - 
See. 12, T, 11 N., BR. 3 W., Oklahoma land district, Oklahoma, awarded © 
said tract of land to William H. Atkinson, and in so doing reversed 
the action of your office in holding that Atkinson had disqualified 
himself by entering the territory during thé prohibited period. The 
Department, however, sustained the finding of your office and the local | 
office in respect to Benjamin G. Sykes, holding that he “is clearly 
disqualified” by reason of going into the territory in advance of the 
opening, ete. Both Smith and Sykes have filed their respective motions 
for review of said departmental decision. | 3 

In the decision complained of it is said, that “Atkinson alone has 
appealed to this peer ea ” and Sykes, among other things, ilegee 
error in that Statement, 

It appears that Sykes did appeal; but the iaeat appears to have 
been transmitted in a separate communication from your office, and 
had either not reached the record when the case was here considered, 
or was inadvertently overlooked. However this may be, the record 
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was carefully examined and +hié issue decisive of: Sykes’ rights: Was: 
definitely settled—namely, that he entered the territory in advance of 
the opening, and thereby obtained an advantage over others. __ 

The testimony, upon which Sykes was held disqualified by the local 
office, by your office, and by the Department, was given in a deposition 
sworn to by George Harmon, who testified that. he, In company with 
said Sykes and two others (Faulk and Polk), went into the Oklahoma 
territory “‘at about the hour of eleven o’clock, Sunday evening , April 
21, 1889;” that after crossing the South Canadian River, deponent, 
Sykes ad another party went to a point about three and a half or four 
miles southeast of Oklahoma City, and that deponent was with Sykes 
_ “all the forenoon of that day (April 22, 1889,) on and in the vicinity of. 
the Iand in controversy.” Sykes was present at the hearing, and was 
requested by both Smith and Atkinson to take the stand, and testify 
as to his qualifications; this Sykes refused to do, at first stating that 
he was under no obligations to appear as a witness for either party; 
afterwards he offered a second excuse, stating that he relied upon his 
motion to suppress the deposition of Harmon, whose testimony is 
above given, Sykes, in his motion, still insists that the deposition 
‘Should have been suppressed. 

The point urged in support of the motion to suppress Harmon’s depo- 
sition was the failure of the officer (B. N. Woodson, probate judge of 
~&K” Co, O. T.), before whom the deposition. was taken, to make it 
- appear in the body of the deposition or in his certificate that the depo- 
sition was read to the deponent before he subscribed his name thereto. 
It is urged that in this respect. Practice Rule 28 was not complied with. 
That rule reads as follows: | | | | 

It is the duty of the officer before whom the deposition is taken to cause the inter-' 
rogatories appended to the commission to be written out and the answers thereto to 
be inserted immediately underneath the respective. questions, and the whole, when 
_ completed, is to be read over to the witness, and mnst be by him. subscribed. and 
. 8worn to in the usual manner before the witness is discharged. a 
_ While this rule makes it the duty of the officer to read over to the 
witness the whole of the deposition, questions and answers, it does not 
require that the fact of such reading should appear either in the body 
- of the deposition or the certificate of the officer. In all cases, however, 
it would be better practice that the officer should certify that he. toad 

to the witness the deposition before the witness sened: or swore to it; 
— especially when the witness signs by mark. | . 

The witness in this case appears to have signed - his name; the Cn | 
sition in all other respects appears to have been regularly falcon: and no 
fraud was alleged in its procurement. Sykes. had an opportunity to 
deny it; it is presnmed that if it had been untrue, he would have done 
SO. ee was Silent when it was all important for him to have spoken, if 
Harmon had in fact sworn falsely. His election to rely upon his motion . 
to suppress the deposition, rather than to take the more direct course 
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andl deny his presence in the territory at the time and under the cir- 
— cumstances stated by Harmon, amounts to a practical admission that | 
_he disqualified. himself—a fact at no time denied by him. : 

- The motion to suppress the deposition was properly overruled. It 
follows that no error was made by the Department in stating that Sykes — 
“is clearly disqualified. ” This makes it unnecessary to notice other 
points raised in Sykes’ motion, which is hereby denied. 

- The motion filed by Smith, while alleging ten errors pr nctically n raises 
but two questions: 

1, That it was error not to have held from the evidence that Atkin- 
Son disqualified himself | by being in the territory during a part of the 
‘prohibited period. | | 
_ 2, That assuming that Sykes was the first settler on the aor it was 
° error not to have awarded the preference right to Smith, upon whose 
testimony Sykes’ entry was held for cancellation. 

As to the first alleged error, it may be said that no questions of either 
law or fact are raised therein which were not fully considered and . 
cussed in the decision complained of. 

Answering the second ground, movant is in error in assuming that 
the testimony shows that Sykes settled on the land before Atkinson 
settled thereon. Even if he did, it could. make no difference in the 
result, for it clearly appears that Atkinson settled before Smith, and 
had begun proceedings looking to the cancellation of Sykes’ entry 
before Smith filed his affidavit alleging Sykes’ disqualifications. 

Atkinson, among other things, alleged that Sykes deceived him and 
caused him to enter the wrong tract, and by that deception succeeded 
in getting his own entry upon the land which Atkinson had selected 
and settled upon. He further alleged that he was the prior settler. 

- These charges were sustained by the testimony in the record. Much 
testimony was therefore given as to Atkinson’s qualifications; had — 
Smith’succeeded upon that issue—the principal one relied upon—he 
might have won his case, and while the judgment holding Sykes’ entry 
for cancellation was rendered principally upon the testimony as to 
Sykes’ conduct in entering the territory before the day of opening—a 
fact clearly proved—still the same judgment was warranted by evidence | 
given on Atkinson’s prior contest. -In such case hei is entitled to make 
entry. Carlson v. Bradlee, 12 L. D., 525, 7 
_ The confusion incident to the settlement of the separ ate issues under 
the two contests resulted from the erroneous action of the local officers 
in consolidating the contests, ‘which should not have been done. 
Capelli » Walsh, 12 L. D., 384; Holm et at . Laughlin, 21 L. D., 275. 
Smith’s motion is also denied: | 
—2670—voL 25——10 
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ISOLATED TRACT-—-APPLICATION FOR SALE. 
JACOB SCHUTZ 


The status of a tract, as public isn is not affected by an application for an order 
for its sale as an isolated tract under section 2455 R.S., prior to favorable action 
on such application. i 


Acting Secretary Ryan to the Commissioner of the Gener al Land Office, 
(W.V.D.) August 25,1897, —(G. B.G.) 


Jacob Schutz has appealed from the decision of your office of Feb- 

ruary 28, 1896, affirming the ection of the local officers in setting aside 

the sale of ‘hie NE. 4 of the SW. 40f Sec. 9, Tp. 8 5., R. 65 W., Den- 

_ yer, Colorado, land district, made “under section 2455. of the Revised 
_ Statutes. | 

The record shows that Schutz filed a petition in the local office on 
November 8, 1894, asking for the sale of said land as an isolated tract. 
This petition was forwarded to your office, and was there rejected for 
irregularity, and returned for amendment. 

On July 5, 1895, the said Schutz filed an amended esinon which 
was forwarded to your office on the same day,.and on October 5, 1895, 
your office, holding that the petition submitted conformed to the 
requirements of the law in such cases, directed the local officers to 
offer said described tract at public sale in accordance with the instruc- 
tions contained in the cireular of April 11, 1895 (20 L. D., 305), 

The land was so offered, and on December 5, 1895, “was bid in and 
bought by Jacob Schutz, at the rate of $1.25 per acre.” Schutz ten- 
dered payment for the land so purchased, when it was discovered that 
said land had been entered by one Axel Carlson as a homestead on 
September 7, 1895, whereupon his purchase was declared null and void 
and the sale set aside by the local officers, which action, as has already 
been seen, was approved by your office. | 

It is contended by counsel for Schutz, that the filin, g of his petition 
for the sale of this land as an isolated tract. under section 2455 of the 
Revised Statutes operated as a reservation of the land for the purposes 
of the Statute, and that he thereby aquired a tight to bid for the same 
at public sale. 

Said section, as amended by act of February 26, 1895 (26 Stat., 6387), 
is as follows: | | 

It shall be lawful for the Commissioner of the General Land Office to order into 

market and sell for not less than one dollar and twenty-five cents per acre any iso- 
lated or disconnected tract or parcel of the public domain less than one quarter sec- 
tion which in his judgment it would be proper to expose to sale after at least thirty 
days’ notice by the land officers of the district in which such lauds may be situated: 
Provided, ‘That lands. shall not become so isolated or disconnected until the same 
have been subject to homestead entry for a period of three years after the surround- 


ing Jand has been enter ed, filed upon, or sold by the gover nnient: Provided, That not 
more than.one hundred and sixty acres shall be sold to any one person. 
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The power conferred on the Commissioner of the General Land Office 
by this statute is a diser eulonaty one. The statute itself is in no sense 
mandatory. | 

The filing of a aetition for the sale of a tract of land thereunder 
- could not operate, therefore, to disturb the status of the land, and until 
it had been ordered into market, it occupied the status of unappropri- | 
ated, non-segregated public aud | 

The tract in controversy was therefore legally sea to the home-— 
stead entry of Carlson on September 7, 1895, 
Your office decision is affirmed. 


HOMESTEAD CONTEST—ABANDONMENT. | 
TEKSETH v. NOBEN. 


The absences of a homesteader from the land covered by his entry should not be 
regarded as sustaining a charge of abandonment, where he has once established - 
residence, and his absences are made necessary by the nature of his occupation, 
and condition in life, and his intention of returning to the land is at all times. 
manifest from the cultivation thereof, and the erection and maintenance of 
improvements thereon. 


Acting Secretary ftyan to the Commissioner of the General Land Office, 
CW. V. D.) Arg gust 25, 1897. | 7 (H. G.) 


This is av appeal from your office decision of Febr uary 5, 1896, hold- - 
ing for cancellation the homestead entry of Charles N. Noben for the 
=EL4 NW. i and W. $ of NE. 4 of Sec, 22, T. 141 N., R. 43 W., Crooks- 
ton, Minnesota, land district. 
, N oben made homestead entry for the land July 7, 1891. On May 7, 
1895, Svend L. Tekseth filed an affidavit of contest alleging that the 


 entryman had wholly abandoned said tract and changed his residence 


therefrom for more than six months since making said entry and next 
prior to the date of contest; that the tract is not settled upon and — 
cultivated by Noben, and that he “never established a residence on 
said land.” | 

A hearing was had at which both parties appeared and submitted 
testimony, 

On July 22, 1895, the sacisie and receiver recommended the cancel- 
lation of the ae and Noben appealed.’ On February 5, 1896, your 
office affirmed the decision of the local officers, held Noben's ennty for 
cancellation, and thereafter denied a motion for review. 

Noben appeals. 7 

The evidence discloses that the entryman ¥ was @ single man when he © 
made the entry, and that prior thereto the land had been held for about 
thirteen years by the father of the entryman, under a timber culture 
entry, and that during that time about seventy acres of the land had 
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been broken and were in cultivation. The timber culture entry was 
relinquished about the time claimant made his entry. 

- In October, after he made his entry, Noben caused to be builta inl 
frame house on the tract and placed therein a bed, bedstead, bed cloth- 
ing, cooking utensils, and other articles of household equipment. It 
satisfactorily appears that Noben established his residence on the land 
in question. In July, 1893, he had a few repairs made on the house, 
but the preponderance of the evidence shows that it was at all times 
habitable and comfortable for the occupancy of the entryman. | 

Prior to the initiation‘of the contest, the entryman made arrange- 
ments to build a large house on the claim, contracted for sufficient lum- 
ber for that purpose, and a part of it was delivered on the claim, the 
remainder being left at his father’s house, temporarily, owing to the 
obstruction of the roads by snow. This building was in process of 
erection at the time of the hearing, its construction having been 
deluyed by sickness in the family of the carpenter employed to build 
it. Noben was intending to marry and this second house was being 
constructed for a home for himself and wife. | 
~ The evidence shows that he was an industrious, fr “eel and energetic 
young man, who had no meaus to improve the tract, except such as he 
could earn by working away therefrom. A portion of the time he 
worked on a farm, and he was for about a year a clerk in a store. By 
these means he earned about $18.00 per month, excluding board, which 
was, apparently, devoted to improving the land. He was necessarily 
away from the tract, engaged at these occupations, the greater part ot | 
the time, but returned at intervals of about two months. He slept in 
the house only thirteen times before the coutest was initiated, but he 
worked on the tract many times, eulynaue. and improving it, while 
he slept at other places. 

He has not had a home elsewhere, but has claimed this land, familiar 
to him from his early childhood, as his home. He always ee in the 
‘precinct where the land lies; he was assessed for and paid taxes on 
his improvements on the fact aud has per ‘sistently elung to it as his - 
home. 

In addition to the land br oken on the act before his entry, he broke 
four acres and cultivated all the land for each year, has hauled ferti- 
lizers, upon it and removed stone therefrom. He lost two crops in SUC. | 
cessive years by destructive hail storms, and from this misfor tune, and 
other circumstances, he evidently could but barely have eked out an 
existence on the land if he had remained there contunaous y since the | 
entry. 

There is evidence showing that the father of the entryman, who lived | 


on the adjoining tract, worked upon the claim after this entry was 


made, but theré is no evidence of any collusion between the elder- 
Noben and the entryman, or any showing that the land was being held 
for the benefit of the father. | 
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No inflexible rule has been followed in kindred cases, and none can 
be laid down that shall meet.the circumstances of each case. . A citizen 
does not lose his residence or domicile by leaving his home, so long as. 
there exists in his mind the animus revertendi, where his residence has 
once been established uuder a homestead claim and his absences are 
made necessary by the nature of his occupation and condition in life, 
and the.intention of returning to the land is manifest at all times from 
the cultivation thereof and the erection and maintenance of improve- 
meuts thereon. This doctrine is firmly established by a’ multitude of 
cases, the following of which are in point: Fyffe ». Mooers (21 L. D., 
167); Colburn v. Pittman (12 id., 497); George F. Lutz (9 id., 266); 
Helen E. Dement (8 id., 639) ; Tain M. Marshall (6 id. 258) and E Rdwards - 
v. Sexson (1 id., 63), 

Since the oe was taken, the entryman has filed the affidavit of 
the clergyman who otticiated at his marriage, and who states that he 
visited the contestee upou the land in dispute and found the new house 


thereon well furnished and inhabited by the entryman and his wife, but . | 


this affidavit cannot be considered on appeal as the contest must be 
determined upon the evidence submitted at the hearing. 

Iam not unmindful of the rule of this Department which doosnds 
the concurring decisions of your office and the local office generally 
conclusive upon disputed questions of fact, where there is a conflict in 
the evidence, yet this rule has its exceptions, and U a careful review 
of all the evidence submitted, induces the belief that such decision is 
clearly wrong, the judgment will be reversed. (Hargrove v. Robertson 
(15 L. D., 499). In the case at bar, an examination of the evidence © 
convinces me that the allegations in the contesting affidavit are not | 
supported by the preponderance of the evidence, where there is a-con- © 
flict in the testimony. Much of the testimony on behalf of the entry- 
man is uncontradicted, and all of the evidence carefully considered 
induces the belief in my mind that the entryman has acted in good 
faith in establishing and maintaining a residence upon his homestead 
Claim, and that his absences therefroin are not to be considered as an 
abandonment of such residence. 

The decision of your office holding the entry of Charles N. Noben for 
cancellation is rever sed, and the contest is dismissed. 
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DESERT LAND CONTEST:- ACTS OF JULY 26, AND AUGUST 4, 1894. 
RANDALL ET AL. v. MORTON. 


The acts of July 26, 1894, and August 4, 1894, extending the time for the submission 
_. of final proof on desert land entries, are applicable to an entry made under the 
act of 1877, in default as to final proof at the passage of said acts; and an entry 
occupying such status is not thereafter subject to attack for non-compliance 
with Iaw, until after the expiration of the extended pened provided for in said | 
acts. 


ere Seer etary Ryan to the Commissioner of the General Land Office, 
CW. V.D,) August 25, 1897, 7 (G. B. G.) 


_ On April 2, 1877, Howard Morton made desert land entry No. 53 for 
the 5.4 and the NW. 4 of Sec. 30, T. 28 S., R. 25 H., Visalia, California. 
‘The entry was suspended by denat tmental order of September 28, 1877, 
which order of suspension was revoked January 12, 1891. 

On May 14, 1896, Joseph Randall and Eugene Verdier applied jointly 
to contest said entry, charging failure to reclaim the land or to comply 
with any of the desert Jand laws. The local officers rejected said appli- 
cation, because filed prematurely. The applicants appealed; and on 
January 22, 1897, your office affirmed the decision of the local officers, 
and refused to order a hearing. 

- Your office held said application to be premature for the reason that 
the time within which reclamation of the land might be made, under 
the acts of July 26, and August 4, 1894 (28 a 123, 226), had not: 
expired. 

from this decision Randall and Verdier have appealed, the sounds ; 
| of the appeal being that the life of the entry had expired before the © 
- passage of said acts, and that the entryman bad made no annual 

expenditures or yearly proof. — | | : 

The act of March 3, 1877 (19 Stat., 377), under which this entry was 
made, did not require canieal proof. The act of March 3, 1891, amenda- 
tory thereof, did require annual proof, but this requirement did not 
affect entries made under the act of 1877, unless the entryman elected | 
to proceed with his entry under the amendatory act, which was not 
done in this case, A failure to submit annual BRO? therefore, is no 
ground of contest. | 

Was'it subject to contest on May 14, 1896, for non-reclamation ? Q 

In the case of the United States v. Hace (12 L..D., 34), involving 
a Visalia desert land entry, suspended at the same time as the one 
here involved, it was said: | 

‘The time between the date when said order of suspension became effective and 
the date of the notice of its revocation will be excluded from the time within which 


the entryman is required to make proof of his compliance with the requirements 
of the law. 


Your office decision states and the record shows, that the entryman, 
- Morton, did not receive notice of the aforesaid revocation of January 
12, 1891, until a cs 21, 1893. 
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‘The time that elapsed between April 2, 1877, the date of entr y, and. 
September 28, 1877, the date of suspension, was five months and 
twenty-six days, and between August 21, 1893, the date of notice of 
the revocation, and May 14, 1896, the date of filing the complaint, was 
two years, eight months, and twenty-three days. These two spaces of 
time aggregate three years, two months, and nineteen days. 

Under the terms of the act of 1877 the lifetime of an entry is tliree 
years. ln the absence of intervening legislation, therefore, this entry 
would have been subject to the contest of Randall and Verdier at the 
date of their application. But, in the year 1894, two acts of Congress 
were passed in relation to desert land entries. 

In the case of Hodgson v. Epley (23 L. D., 293,) it was held that the 
act of July 26, 1894 (supra), extended the “nie for making proof and 
payment on all desert land entries for one year beyond the time at which 
proof and payment were due, and would thereafter fall due under the 
then existing law, and that the act of August 4, 1894 (supr a), extended 
the time for making final proof on all entries occupying the status of the 
one here under consideration to five years from the date of the entry. 
It follows, therefore, that only three years, two months, and nineteen 
days of this period having elapsed from date of entry to date of the 
filing of the complaint herein, exclusive of the period of suspension, 
the contest is premature. Panel et al. v. Brown (21 L, D. ) 394). 

Your office decision is affirmed. 

Departmental decision of July 27, 1897 [unreported], herein, is hereby 
recalled and vacated. | | | 


RAILROAD LANDS—SECTION 5, ACT OF MARCH 8 , 1887. 
WEYERHAUSER v, CROYSTER. 


The right of purchase from the government under section 5, act of March 3, 1887, is 
limited to conditions presented at the time of, or prior to the final adjustment . 
of the grant, and hence does not extend to a purchase from a railroad company 
alter such adjustment and the restoration of the land to settlement and entry. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
CW. V.D.) | August 25, 1897. a (BE. W. C,) 


Frederick Weyerhauser has appealed from your office decision of June 
15, 1895, sustaining the action of the local officers in rejecting his appli- 
cation to purchase, under the provisions of section 5 of the act of March 
3, 1887 (24 Stat., 556), the SW. 2 of the SEH. 4 of Sec. 29, T. 49 N., RB. 
10 W., Ashland land district, Wiscousin: 

This tract is within the. indemnity limits of the evant made by the 
acts of June 3, 1856 (11 Stat., 20), and May 5, 1864 (13 Stat., 66), to aid 
in the construction of the road now known aa the Giese: St. Paul, 
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Minneapolis and Omaha Railway. An adjustment was submitted by 
your office of said grant, which was duly approved, and in accordance 
with the directions given, those lands within the limits of the grant 
for said company, aud not patented on account thereof, were ordered 
restored by the order of February 12, 1890.. This order was directed 
to be modified by departmental decision of December 19, 1890 (11 L. D., 
607), so as to extend the time when the restoration should take effect 
until after ninety days’ notice thereof, through advertisemcut, shall have been pre- | 
viously given by the district land officers, which advertisement shall also contain a 
notice to parties claiming as purchasers under said act, requiring them to come for-: 
ward during said period of ninety days, submit their proof, and make payment, in 
pursuance of the requirements of the official circular of February 13, 1889 (8 L. D., 
348); and that a failure to submit proof and payment within the time named would 
_ be treated as a waiver of claim; all Jand not so claimed to be subject to entry under 
the settlement Isws by the frst legal i at. the expiration of the aforesaid 
period of ninety days. 

‘The order of restoration was not put into effect until November 2 
1891, on which date all lands not patented on account of the grant for 
said company nor covered by applications to purchase under the pro- 
visions of the act of March 3, 1887, were held subject to entry. | 
_ In the patent that issued January 28, 1891, on account of this grant, 
was conveyed the SW. 4, the SW. 4 of the NE. 4, and the N. 4 of said 
section 29. Jt will be noted that there is a:duplication in the descrip- 
tion—the “SW. + of the NE. 4” being covered by the description of 
the “N. 4 of said section.” The company had made selection on July 
12, 1888, of the entire section, and it was evidently the. intention to 
patent the tract here in question, namely, the SW. 4 of the SE. 4,_ 
instead of the SW. 4 of the NE. 4, which, as before stated, was coyv- 
ered by the other description contained in the patent. 

It is claimed in one of the briefs filed on behaif of Weyerhauser, 
that the tract here in question was omitted from the patent to the com- 
pany through a purely clerical mistake—that the same bad been listed 
for such approval and said listing had been approved by the Secretary 
of the Interior. This, however, is not borne out by the records of your 
office, which show that the patent conformed to the list, containing 
the same erroneous duplication in description. | 

It is further urged on behalf of Weyerhauser, that in the adjust- 

ment of the grant for said company this tract.was duly charged against 
the grant. But inquiry at your office does not sustain this claim. One 
thing is clear—the tract was never patented on account of the grant 
for said company, nor included in any of the approved lists. So that 
it must be held to have oer restored upon the final adjustment of the 
grant. 

Weyerhauser’s claim is based upon a purchase made from the com- , 
pany on December 1, 1891, after the final eougenent of the grant and 
the restoration of the saanlie land. | 

The company, in 1894, sought to have the tract. here in question 
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patented on account of its grant; and by your office letter of December 
31, 1894, was submitted for the approval of the Secretary of the Inte- 
rior a list including the tract here in question. The approval was at 
_ that time denied by departmental letter of January 9, 1895 (not re- 
- ported); and in the letter returning the list ib was stated : 


The grant for said company has been fully adjusted, and the surplus inade not 
needed in satisfaction of the grant have been restored to the public domain. The 
purpose of this list is merely to correct errors occurring iu the patents previously 
issued in satisfaction of this grant. .... As to said tract your letter reports that 
in patent No. 16, issued January 28, 1891, the SW. + of NE. + of said section is twice 
conveyed, the first time being included in the N.4 of the section, and the second 
by separate description as the SW. 4 of the NE. 1 of said section. While it is evi- 
dent that the double patenting of the tract betore described was merely a matter of 
mistake, and that the tracts now embraced in tlie list were evidently intended | 
instead of the double patenting, yet it must be remembered that upon the adjust- 
meut of the grant all lands not iucluded in previous certification and Tees) were 
ordered restored and opened to settlement and entry. 

The tracts under consideration being within the indemnity limits were therefore 
ineluded in the order of restoration, and while as between the United States and the. 
company there may be no objection to the approval of this ist designed to correct 
the evident mistakes, yet such corrections can not be allowed, if, in the meantime, 
the rights of others have intervened. 

Your office letter reports that the tracts are vacant and unappropriated. While 
this may be their status as shown by the records of your office, yet such records 
would not be conclusive upon the rights of others, and I have therefore to direct 
that public notice be given for at least thirty days, in one or more newspapers 
- having general circulation in the vicinity of the tracts proposed to be now patented, 
advising all settlers thereou, if any there be, or persons claiming an interest in said 
land, of the contemplated patenting of the same on account of said grant, and 
requiring all such persons to formally present and make showing in support of any 
claimed rights in said land, by reason of settlement within the period of publication, 
and failure to so respond will be treated as an abaudonment and waiver r of any rights 
which may have heretofore attached to such lands. - 

This requirement is similar to that exacted in disposing of certain selections made 
by the Hastings and Dakota Railway Company (18 L. D., 511), and the course is 
deemed a proper one for the protection of any interest that may have attached 
to the land upon the restoration of the same, upon the formal SS MEUMENG: of ape 
grant. 

_Upon the exniation of the period of publication the local officers should be 
required to make due report to your office of any action taken, and you will make 
such further disposition of the matter as the facts as then presented may warrant. 


On January 25, 1895, the company notified your office that, inasmuch 
as the grant to the Omaha Company had been fully adjusted and 
finally closed, the company was unwilling to accept or recognize any 
proceedings which might be construed into a claim upon its part that 
_the grant had not been satisfied or fully adjusted under the act of 
March 3, 1887. Thereafter, in March following, Weyerhauser filed the 
application now under ponsideration in the local office; and on April 
6, 1895, the local officers rejected his application on. . the sround that 
duncan the notice of restoration ninety days were allowed purchasers 
from the company within which to submit proofs and make payment, 
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and that a failure to do 80 was a waiver of any claim. Upon appeal 
— your office held, in the decision now appealed from, that Weyerhauser 


was not entitled to purchase under the act of 1887, for the reason that — 


he did not purchase of the company until after the final adjustment 
. of its grant and the restoration of the lands to settlement and entry. 

Charles Croyster protested against the allowance of Weyerhauser’s 
application. His claim for the land rests upon an application made on 
April 10, 1895, to enter this tract under the timber and stonelaw. He 
lays no. claim to the land prior to the presentation of Weyerhauser’s 
application to purchase. So that the only question for consideration 
is as to whether Weyerhauser’s claim, as established by the showing 
hereinbefore cited, brings him within the scope of the class of persons 
granted the right of purchase under the provisions of section 5 of the 
act of March 3, 1887. | 

In the case of Andrus et al. ». Balch (22 L, D., 23 8), it was held that 
(syllabus)— : 

In the exercise of the right to perfect title under section 5, act of March 3, 1887, it 
is not material whether the purchase from the company was made before or after the | 


"passage of said act, if made in good faith believing the title to be good, and before 
the land purchased was held to be excepted from the grant. | 


In said decision reference was made to the holding by. this Depart- 
ment in the case of Sethman v. Clise (17 L. D., 307), in which the pro- 
__ yisions of the act of 1887 were discussed at. some length. In the last 
mentioned decision it was stated: | 

“The act directed the manner of making aajastinents aud it was the evident inten- 
tion of Congress, as expr essed in the 5th section of the act, that when in the adjust- 
ment of these grants it was ascertained that land had been bought from the railroad 


companies for which they could convey no good title, such buyers or their trans- 
ferees, if bona fide, should be allowed to purchase the tracts claimed by them. 


This Department i is ouly authorized to dispose of lands i in accordance 
with law, aud the full scope of the provisions of the act of 1887 would 
seem to limit its operation to the conditions: presented at the time of or 
before the final adjustment of these grants. Being of this opinion, I 
must affirm the decision of your office and deny the application of 

‘Weyerhauser. 


PRACTICE—RENEARING—SUPERVISORY AUTHORITY. 
GOLDEN v. COLR’s Hers. 


A motion for a rehearing filed out of time can only be received as an appeal to Bis 
‘supervisory authority of the Secretary, and should, therefore, be made. by a 
‘petition addressed to such officer, and filed in the Department proper. : 

_ A motion for the review of a decision of the Secretary, in which he refuses to exercise — 

his supervisory authority, is not provided for in the Rules of Practice, and will 

only be considered 1 In cases prosenting stroug and a reasons, 
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Matters oceurring after the original hearing in a case do not furnish grounds for a 
rehearing therein , though such matters may afford sufficient foundation for a new 
contest. 

A charge of abandonment will not lie against a homestead entry under which there 
has been full compliance with law for the statutory period. 


| Secretary Bliss to the Commissioner of the General Land Office, Au gust — 
(W.V.D.) | 27,1897. (W. M. W.) 


On the 14th of April, 1897, your office transmitted a paper, entitled ” 


“petition of certiorari,” filed in your office in the case of Golden v. | 


Charles Cole’s heirs, involving the NW. 4 of Sec. 5, T.17 N., R.2 B., 
-Guthrie, Oklahoma, land district. 

A reference to the record shows that Golden has filed two contests 
against-Cole’s entry. The first contest was finally decided adverse to 
Golden by the Department on April 15, 1893 (see 16 L. D., 375). | 

Golden’s second contest against said entry was decided against him 
by the Department, on October 26, 1896—unreported. Notice of this 
decision was served November 10, 1896, A motion for review of said 
decision was filed by Golden November 30, 1896, which was denied 
January 18, 1897; and January 22, 1897, and February 3, 1897, Golden. 
filed. peHHONS eneh asking for a new trial and rehearing in ie case, 
These were denied February 23, 1897. 

On March 6, 1897, counsel foi Golden filed in your office a motion 
‘for review of the departmental decision of February 23, supra. Said 
motion was returned to Golden’s counsel under instructions given in — 
the case of Standley v. Jones, 19 L.D.,104. On March 20, 1897, said 
motion was refiled in your ne aon transuaiittal of the same WAS 
denied by your office on April 2, 1897, On April 6, 1897, a petition 
for writ of certiorari was filed, DOH which no action has Neon taken 
by the Department. On April 14, 1897, your office transmitted to the 
Department the papers, stating that: 

In the absence of any rule governing the case and the petition baiaw: addressed to 


you, J have the honor to transmit the same for your Econsiderasion and insiruction: 
of this office in the future. 


The record being thus before the Department, it becomes unneces: 
sary to consider the propriety of ordering its transmission under the. 
application of Golden. 

_ After the case was considered her e, on the Aopen of Golden, and on 
his motion for review, both of which were decided adversely ‘to him, 
he had exhausted his rights under the Rules of Practice, and the case 
--was closed, Notwithstanding this, he filed in your office a petition for 
rehearing, which was trausmitted here. As Rule of Practice 114 
provides that “motions for review and motions for rehearing” must be | 
filed ‘within thirty days after notice of the decision complained of,” 
Golden’s application for rehearing, being filed more than thirty days © 


after notice of the decision in the contest case, was manifestly out of 


time, and could only be received as an appeal to the supervisory power 
of the Secretary. This being so, it should have been made by a peti- 
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tion direct to the Secretary, filed here and not in your office, and there- 
fore might properly have been returned by you, under the rulings in 
Standley v. Jones, 19 L. D., 104. The rules, however, were not rigidly 
enforced, no question was raised as to the regularity of the proceeding 
which brought the application here, and it was considered as though 
properly filed, and denied. When the motion for review of this last 
decision was presented to your office you might have also returned it 
under the Standley v. Jones decision. 

A motion to review a refusal of the Secretary to ear his super- 
visory authority is something unknown to our rules, and for which no 
precedent is found in the reports. In view of the importance of ending 
litigation such a practice should not be encouraged. Of course, if a 
sufficient cause for invoking the supervisory authority of the Secretary 

exists a.petition to him for that purpose is in order so long as he has 
jurisdiction of the land, but a review of such decision should be entered 
upon only for strong and exceptional reasons, if at all. 

As stated, the application for a rehearing, being after the time pre- 
scribed by file 114, was an appeal to the supervisory power of the 
Secretary. That apolicasion was denied, and the present motion for 
review of that denial does not present a case justifying its consideration. 

It may be observed, however, that the application for rehearing was 
distinctly based upon the ground of newly discovered evidence. It 
was held in that denial of that application that “the alleged newly dis- 
covered evidence” is not “in any sense newly discovered.” In the so- 
called motion for review of this last decision it is now insisted that the 
matters, on which the application for rehearing was based—uamely, 
abandonment—having occurred since the original hearing of the case, 
presented sufficient grounds, if true, for the exercise of the supervisory 
authority of the Secretary and the awarding of the land to Golden. 

These allegations, if sustained, would not justify the re- opening of 
the former case. 

In a proper case such facts might be a sufficient foundation for a 
new contest. But as applied to the case at bar such evidence could 

not bea foundation for any further contest, for the reason that the entry 
contested was made on the 27th day of April, 1889, and the five years 
cultivation and improvement required’ by law of the heirs of Charles — 
Cole expired April 27, 1894, and notice of Golden’s last contest affidavit 
was issued on October 2, 1894. Golden’s last contest having covered 
matters of improvement antl cultivation for the full period required by 
law, evidence relating to abandonment occurring thereafter could not . 
in any sense affect the right of Cole’s heirs to the land. In other 
words, tle heirs having complied with the law in matters of improve- 
ment and cultivation for the full period required by Jaw, the entry is 
- not contestable on the ground of abandonment subsequent thereto. — 

_ The motion for review, whether treated as a second application for 
the exercise of the supervisory authority of the Secretary or otherwise, 
~ does not present such a showing as entitles Golden to any relief. 
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CONFIRMATION—SECTION 7, ACT OF MARCH 8, 1S891—MINERAL LAND. 
| UNITED STATES v. OMDAHL. a 

The statutory period of two years designated in the proviso to section 7, act of 
March 3, 1891, contemplates calendar years without regard to the number of | 
days they may contain, and is to be computed by excluding the day of the date 
of the final receipt and including the corresponding numerical day in the cor- 
responding month of the second calendar year.thereafter, and if that month in 

_ that year does not have that many days, then the last day of that month. 

Under the provisions of section 2345 R. S., mineral lands in the State of Minnesota 
may be taken under the pre-emption law 

- Secretar y Bliss to the Commissioner of the Gener al Land Office, Aug gust 

~(W. V. dD.) 27, 1897. , (E. B., Jr.) 

Petra O. Omdahl has appealed from the decision of your office, dated 
March 21, 1896, holding for cancellation her pre emption cash entry, 
made December 30, 1890, for lots 1-and 7 of Sec. 24, and lots 1, 2 and 
3, and the NE. ; 1 of the ‘SW. 4 of Sec. 35, T. 65 N., R. 5 W., Dalith, 
Minnesota, land Gistrik: 

It appears that the entry was originally held foe cancellation by your 
office on December 29, 1892, upon the report of Special Agent R. W. de 
Lambert, dated December 2, 1892, which charged, in substance, that 
Miss Omdahl had never resided upon the land, but that, from a period 
prior to the inception of her claim and up to the date of her entry, she — 
had lived with her uncle in Duluth, Minnesota—distant in an air-line . 
more than one hundred miles from the tract in controversy. On Feb- 
ruary 11, 1893, your office suspended its judgment of cancellation to 
allow one William J. Atwell to contest the entry on charges of the 
same uature as those contained in the report of said special agent. 
Atwell’s application to contest having been in the meantime with- 
drawn, your office, on October 12, 1893, removed the suspension of its 
. judgment aud directed that claimant be duly notified of the action of 
December 29, 1892, and that sixty days would be allowed her within 
which to apply for a hearing in the premises, failing which, or to show 
that her entry should be sustained, the entry would be finally canceled. 
Upon her application a hearing was accordingly ordered, which (after 
long delay from causes not necessary to relate) was had on January 21, 
1895. At said hearing the testimony of two witnesses on behalf of 
the government was taken. The defense offered no testimony, but 
appeared specially for the purpose of denying the jurisdiction of the 
land department to cancel such en try, for the reason that the pr oceed- 
ing had not beeu initiated within two years after the entry was made, 
and that the entry was therefore confirmed by the proviso to section 7 
of the act of March 3, 1891 (26 Stat., 1095). : 
The entry, as aitéade stated, was made, and the receiver’s receipt 
was dated, December 30, 1890, aad the entry was held for cancellation 
December 29, 1892. Counsel for defendant contends that, inasmuch as 
the year.1892 was a leap-year, two ordinary years of three hundred and 
sixty-five days each had elapsed before action was taken by your office. 

— trouble with this contention is that the statute is not confined 
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to ordinary years of three hundred and sixty-five days. It refers to a 
year as designated in the calendar, without regard to the number of — 
days it may contain, and the time thereunder is to be computed by 
excluding the day of the date of the final receipt and including the cor- 
responding numerical day in the correspondin g month of the second 
calendar year thereafter, and if that month in that year does not have 
that many days, then the last day of that mouth. (Daley ». Anderson, 
48 Pac. Rep., 839.) In this case the two years expired December 30, — 
1892, and not before. | | 

I concur in the conclusion of your office that Miss Omdahl’s entry is 
not confirmed by the priviso to Sec. 7 of the act of March 3, 1891 (supra). 
The case must therefore be decided upon its merits. | | 

The witnesses at the hearing were Mr. Young and Mr. Le Sueur, 
special agents of your office. The former examined the land in August, 
1894; the latter in October of the same year; that is, about three years 
and eight months, and three years and ten months, respectively, after 
entry. They found claimant’s house, as indicated in your oftice decision, 
to be in a somewhat dilapidated condition, and failed to find any evi- 
dence of recent residence or cultivation by claimant. They did, how- 
ever, find evidence of the previous occupation of the Ronee, and 
apparently by a woman. The final proof on its face is sufficient, show- 
ing such cultivation, improvement and residence as the law requires, — 
The testimony taken at the hearing does not make a prima facie case 
against the entry. Such testimony showed a state of facts existing 
several years after entry, and not, as the final proof purports to do, the 
facts relative to the entrywoman’s compliance with the law from the 
date of her alleged settlement in March 1890, to December 30, of that 
year. Beyond a knowledge of the condition of the land when it was 
visited—nearly four years after final proof was made—the special agents 
have no personal knowledge in regard to the facts on which the charge 
above stated is based. : | 
_ Speaking of Le Sueur’s eeseimony: your office decision says: 

He understood it to be situated in the mineral belt, known as the ‘ “Vermillion i iron. 
range”; but he was not an expert in minerals or mineral indications, 

ee if it had been cleatly shown that said land was within the min- — 
eral belt, that fact would in no way have militated against the entry- 
woman’s good faith, for she would have had a right to enter the same 
under the pre- Signor law. Sec. 2345 of the Revised Statutes, in the | 
chapter relating to mineral lands, provides: 


The provisions of the preceding sections of this chapter dint not apply to the 
- mineral lands situated in the States of Michigan, Wisconsin, aud Minnesota, which 
are declared free and open to exploration and purchase, according to legal subdivi- 
sions. . ..... Such lands shall be offered at public sale in the same manner, at the | 
game minimum pues and under the same rights of pre- emption, as other public 
lands. 


Upon careful Scaniiation of the evidence I conclude that the can- 
cellation of this entry is not warranted. The decision of your office is 
therefore reversed, and the said entry will remain intact. 
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ENTRY—ISOLATED TRACT. 


Henry W. Koen. 


An entry allowed by mistake, of land not subject thereto, cannot be regarded as a 
disposition of such land, within the meaning of the first proviso to section 2455 
_R.5S., as amended by the act of February 26, 1895. 


| Secretary Bliss to the Commissioner of the General Land Office, inal 
OW. -V sD.) | 27, 1897. - e4 (BE. B., JT.) 


On. January 18, 1896, your office denied the petition of Henry W. 
Koen, filed Jane, 1895, to have lot 2 of Sec. 34, T..228., RB. 47 W,, | 
Lamar, Colorado, land district, ordered into mentee for sale under sec- 


tion 2455 of the Revised Statutes, as amended by the sie of February | 


26, 1895 (28 Stat., 687). 

Von office held that the tract in question did not come within the 
purview of said section as amended, for the reason that it had “only | 
been subject to homestead entry for a period of a few months since the 
‘land lying south of it has been entered,” and for the further reason 
that the said tract was “within the fits of the former Fort Lyon mil- 
itary. reservation, and the act of October 1, 1890 (26 Stat., 561), provid- 
_ Ing for the disposal of said reservation, directed its disposition under 
the homestead law only.” 

Koen appeals from your office decision, aelenine error therein as 
follows: 


First. That he (you) erred in holding that the surrounding laud about said lot 2 ~ 
had not been entered, filed upon or sold by the government for a period of three 
years prior to the time said lot 2 was subject to homestead entry. | 

‘Second. That he (you) erred in holding that because said lot 2 was within the limits © 
of the former Fort Lyon reservation, that it was not subject to the provisions of said _ 
section 2455 R. S., as amended by act of February 26, 1895. 


As amended by the act of February 26, 1895, supra, s section 2455 of 
the Revised Statutes reads: | 

It shall: be lawful for the Commissioner of. the General Land Office to order into 
market and sell for not less than one dollar and twenty-five cents per acre any 
isolated or disconnected tract or parcel of the public domain Jess than one quarter 
section which in his judgment it would be proper to expose to sale after at least 
thirty days’ notice by the land officers of the district in which such lands may be 
situated: Provided, That lands shall not become so isolated or disconnected until 
the same have been subject to homestead entry for a period of three years after the 
surrounding land has been entered, filed upon, or sold by the government: Provided, 
That uot more than one hundred and sixty acres shall. be. sold to any one person. 


The particular tract to which your office decision refers as “lying 
south of” said lot 2 is a tract described as lots 9, 10 and 11 of said sec- 
tion, which was entered as a homestead on May 19, 1895, by one Charles 
H. Wright, and which entry remains intact.of cont On December 4, . 
1889, one George W. Butler made pre-emption cash entry No. 3690 for. 
the E. 4 of the SW. 4 and the E. $ of the NW. % of said section, hav- 
ing filed his declaratory statement therefor March 15,1888; . but when 
this entry was examined with a view to the issue of patent ‘thereon, it 
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was found, from the records of your office, that a narrow strip of the 
~Jand embraced therein was within the east boundary line of the old 
Fort Lyon military reservation. As this narrow strip, which is iden- 
tical with and now described as said lots 9, 10 and 11, was not subject 
to Butler’s filing or entry (United States v. Smith, 13 L. D., 533), your 
office, by letter (““G-”) of February 9, 1892, directed an aniondien?: of | 
his entr y so as to exclude the said strip cierotron. As has been indi- | 
cated, this strip of land was afterward, ey 19, 1895, entered as a 
homestead by said Wright. 

It is urged in the appeal that the ind in this strip having, accord- 
_ ing to the record, been sold to Butler, on December 4, 1889, it was, in 

contemplation of the first proviso to said section, anid in view of the 
“date of ‘Koen’s petition, to be regarded as having been sold for more 
than three years before Koen’s petition was filed, regardless of the 
fact that Butler’s entry, as to the strip, was subsequently vacated, so far 
‘as the status of said lot 2 with reference to the strip was concerned. 

This contention is not sound. The attempted sale of. this. strip to 
Butler under his pre-emption filing was undoubtedly made without 
knowledge on the part of the local office, or probably of Butler himself, 
that it was within the said reservation, was therefore due to mistake, 
‘and was also contrary to law, and so wholly void. Such attempted 
sale did not affect in any way the status of said lot 2 under said sec- 
tion 2455 as amended. When Wright entered it, May 19, 1895, it was 
public land, so far as appears, and at the date of said petition it had 
' only been entered a few weeks, and at the date of denial thereof less 
than a‘year. 

It appears, furthermore, from an examination of the records of your 
office, that said lot 2 is partially bounded on the west by lot 1 of sec- 
tiou 33 of said township, and that said lot 1, with lots 2 and 3, of said 
section 35, was entered as a homestead by John B. Burton on May 19, 
1894, only a little more than a year prior to the filing of said petition, 
and much less than two years prior to the denial thereof. 

It is unnecessary, in view of the foregoing, to consider the second 
assignment of error in the appeal. 

The decision of your office is affirmed. 


REPAYMENT—COMMUTED TIMBER, CULTURE ENTRY. 
Cassrus M. BROWN. 


‘The return of survey or- general’s scrip, paid on the commutation of a timber culture 
entry, cannot be allowed on the ground that the entryman might have perreeeee 
title without commutation. 


Secretary Bliss to the Commissioner of the Gener al Land Office, Aug gust 
(Way a 27,1897. >. : (C. W. P.) 


‘The appeal of Cassius M. Brown from your office decision of February 
15, 1896, denying his application to withdraw certain surveyor-general’s 
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scrip paid for the Nw. tof Sec. 8, T.5 N., RB. 67 W., penver land dis- 
trict, Colorado, on commutation of his timber culture eutty) No. 11,820, | 


has heen considered. 


~ Brown’s application i is made under oath and dated December 27, 1895, 


He therein sets out that when he made final proof, he did so nd et the 
apprehension, and so believing, that he was under.the Jaw required to 
have a certain number of trees growing upon his claim before he could 
make final proof under the timber culture laws, except by commuting, 
and haying earnestly and faithfully endeavored to grow trees upon his 
said claim, and having practically failed in being able to cause trees to 
erow thereon, notwithstanding yearly and repeated efforts, as more 
clearly and fully shown by the final proof which he submitted on the 
day last aforesaid, aud believing that the law required him notwitb- 


standing his inability to grow trees in order to. complete his entry to. 


pay for said land, he therefore, on said day, submitted proof as afore- 
said and tendered in payment therefor certain surveyor-general’s serip, 
which was accepted in payment therefor; that having been advised 


and so believing that he has in every respect complied with the timber — 


culture law, and that the government, in fact and in law, is not entitled — 


to the money which he has tendered in connection with his said proof, 
and further believing that after the 13th day of February, 1896, the 
law will have been fully complied with, and that he will be entitled to 
his final certificate and receipt, without the payment of any money 
other than fees due the government, and being advised and so believing 
that the rules of the Department do not require any payment to be 


made under such circumstances, except fees and commissions, he, there- | 


fore, asks the Hon. Commissioner to permit him to withdraw the tender 


of the money or scrip, as made in his final proof, and that he may. be 


_ permitted to. submit said final proof again after the 13th day of Feb- 


ruary, 1896, or that the same may be accepted as his final proof in this 


4% case, Subject simply to his duty—should the Commissioner require it— 


_ to advertise his intention of submitting said proof on, or any day after, 
the 13th day of February, 1896. 

The record shows that Brown made timber culture entry, No. 11,820, 
February 13, 1888, for said tract; which he commuted to cash entry, 
No, 16,498, December 23, 1899. 

Section 2362 of the Revised Statutes provides for repayment in cases 
where a tract of land “has been erroneously sold by the United States, 
so that from any cause the sale can not be confirmed.” The act of 
June 16, 1880 (21 Stat., 287), provides that repayment may be made of 
- fees and commissions and excess payments paid by innocent parties 
upon the location of claims under section 2306, when said claims were, 


after said location, found to be fraudulent and void, and the entries or 


locations made thereon canceled, or where entries are canceled for con- 
flict, or where from-any cause the entry has been erroneously allowed 


and can not be confirmed, or where double minimum price has been | 
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- paid for lands afterwards found not to be within the limits of a railroad 


grant, the excess, one dollar and twenty- ne cents per acre, shall me 
returned. | 

The appellant's application is not authorized by any of the above 
provisions, and as repayment by this Department can not be made 


without statutory authority (E.M. Dunphy, 8 L. D.,102; A. W. Givens, 


> 
, 


Ib., 462; ; Elizabeth Zenker, 20 L, D., 551), said application must be 


denied. See also the case of Blizabeth C. Ward, 21 L. D., 287. 


Your office decision is ther erore: affirmed. | 


OSAGE FILING—INTERVENING ADVERSE CLAIM. 
Rowz , ARMENT. 


The delay of a party in perfecting title under an Osage filing, and the intervention 
of an adverse claim, will not defeat the right of such party, where said delay 
appears to have been caused by the loss in transmission of an appeal affecting 
another tract included in the same filing, and the intervening claimant fails to 

_ show due compliance with law on his own part. 


Secretary Bliss to. the Commissioner of the General Land Office, Anti 
(W.V.D) 88, 1897, (EY B., JR.) 


The land involved in this case is described as lot 1 of section 11, T. 
27 S., R. 24 W., Dodge City, Kansas, land district, and is a parcel of 
the Osage Indian trust and diminished reserve lands, the disposal of 
which is provided for by the act of May 28, 1880 (21 Stat., 143). The 
second section of that act, under which this case arises, provides: 


That all the said Indian lands remaining unsold and unappropriated and not 
embraced in the claims provided for in section one of this act, shall be subject to 
disposal to actual settlers only, having the qualifications of pre-emptors on the pub- 
lic lands. Such settlers shall make due application to the register with proof of 
settlement and qualifications as aforesaid; and, upon payment of not less than one- 
fourth the purchase price shall be permitted to ‘niet not exceeding one quarter sec- 


tion each, the balance to be paid in three equal installments, with like penalties, 


liabilities and restrictions as to. default and forfeiture as. meovsded in section one of _ 
this. act. | 


It appears that on July 21, 1886, J ames ©. Rowe and Thomas Mas- 
terson each filed Osage declaratory statement for lots 1 and 2 of said 
section (lot 2 being also part of said reserve land), and John S. Martin, 
on the same date, filed like statement for said lot 2 only, all three of 
them alleging settlement on May 31, 1886. On February 21, 1887, 


Martin having previously given notice of an intention to offer final 


proof, Rowe applied to be allowed to contest Martin’s right to make 
final proof, which application was denied by the local office. Rowe 
thereupon appealed to your office. On February 24, following, Martin’s 
final proof was accepted and he was allowed to make payment for the 
land and received final certificate therefor. On May 11,1887, your 
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- office affirmed the action.of the local office in the case of Rowe v. Mar- 
tin, and no further appeal apEeaHne: patent issued to’ Martin for said , 
lot 2 on July 2,.1890., | 

On February 28, 1887, Rowe offered final proof for both said lots’ 
before L. E. McGarry, then clerk of the district court of Ford county, 
~ Kansas, in which county the land is situated, against which proof, 

as to lot 1, said Masterson then and there protested. The final proof 

‘papers of on with tendered first payment for both the lots, and the 
protest of Masterson, appear to have been duly received at the local 
_ office (then at Garden City, Kansas), and on April 28, 1887, Rowe’s 

tendered first payment was returned by the receiver with aa that 
he retain the same “until decision has been reached.” On March 28, 
1888, the local office decided the case of Masterson v. Rowe in favor of 
Rowe, and, on the same date, duly notified the attorneys of the respec- 
tive parties, No appeal from this decision is shown to have been filed. 

Although neither the records of your ofiice nor those of the local 
office show that any appeal was taken by Rowe from the decision of 
your office adverse to him, in his case against Martin, one H. MeGarry 
swears that the firm of Frankey and McGarry, of which he was a mem- 
ber, then local attorneys at Dodge City, Kansas, prepared and duly 
forwarded, in due time after notice, in behalf of Rowe, as his attorneys, 
either to the local office or to the General Land Office, he believes to 
the former office, in accordance with the practice of the firm at that 
time, an appeal to the Secretary from the decision of your office in that 
case. A copy of the alleged appeal accompanies the affidavit of H. 
McGarry as exhibit “‘B” thereof. Rowe swears that he was informed 
‘that an appeal had been taken in his case against Martin and so 
believed until the latter part of 1894. 

Inquiry made in October 1894, by Rowe’s agent at Dodge City, J. M. 
Kirkpatrick, who had been in nnaree of lot 1 as such agent since March 
_ 1889, of the local office and of your office, developed the facts that the 

final proof papers of Rowe had been lost, apparently in the local office, 
and that no appeal appeared to have been perfected from the said 
_ decision of May 11, 1887, and that lot 2 had been ee to Martin 

as stated above. 

It appears that Rowe lived upon the land in contr over sy from aout 
June, 1886, until shortly after he offered his final proof, when, being» 
. a laborer ned without means except from his labor, he went to work at 
said. Dodge City, about seven miles from the land, and continued to 
work and reside there until March, 1889, when he went to Livingston, 
Montana, where he has since resided. His improvements cousist of 
two houses, stable, well, ten acres broken, and land all fenced—valued 
at $200.00. He appears to have been in possession of the land until — 
some time in December 1894, when James A. Arment, defendant — 
herein, attempted to make settlement thereon. Up to 1888, inclusive, 
Rowe cultivated ten acres of it. Since then, and until 1894, inclusive, . 
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: Kirkpatrick, as his agent, ian cut hay on the land, except one or two 


years when her ds of cattle pastur ed on it. 


On December 26, 1894, Arment filed his declaratory statement for 
- said jot 1, alleging ter December 24, 1894, and on March 23,’ 
1895, offered final proof therefor. On that ate Rowe appeared, filed a 
protest against Arment’s proof, setting out bis own (Rowe’s) claim to 
the Jand and alleging defect in the notice of Arment’s proof and that 
be had not complied with the law as to residence on the land and cul- 


tivation thereof, and cross-examined Arment’s witnesses. The case 


was continued from time to time until May 28,1895. In the ineantime 
new notice of Arment’s final proof had been required and given, and 
Rowe had, on May 27, 1895, filed affidavits of various persons in sup- 
port of his claim, and offered a reproduction of his final proof as to lot 
1 and again tendered first payment therefor; and the final proof of 
Arment had, on. the date last mentioned, been rejected “because of 
non-compliance with law in the matter of residence,” and he had been 
eiven ‘sixty days m which to appeal or submit new proof.” On. May 
28, 1895, Rowe’s offered reproduction of final proof and his tender of 
payment were refused, to which he duly excepted. On July 15, 1895, 
Arnent offered new final proof, and Rowe filed new protest against the 
same; and on the same date the local office avcepted Arment’s proof | 
and rejected Rowe’s protest, and therefrom Rowe appealed. On 
December 2, 1895, your office considered the case and decided that 
Rowe had lost his right to the land in controversy by reason of laches, 
that the proof of Arment was sufficient, and that he should be allowed 
to enter the land. An appeal by Lowe from your office decision brings 
the case here. 

It appears from the final proof offered by Arment on Maeeh 23, 1895, 
and the testimony of himself and his witnesses on cross examination, 
that he was then, and for some years prior thereto had been the reg- 
ister of deeds for said Ford county, that on December 24, 1894, he © 


built or had built on the land in controversy a frame house twelve feet 


- square, nuplastered. but lined with canvas, with shed roof seven feet 
from the eround at the lower point and nine at the higher, and that 
subsequently he had five acres of the land broken—these being his | 
only improvements, and worth, at his own estimate, seventy-five dol- 
lars. He had placed in the house a few articles of necessary household 
furniture, and according to his own statement had commenced to reside 
on the land January 24, 1895, and had lived there two-thirds of the 
time since. The. testimony of the witnesses did not corroborate 
Arment’s statement, they having knowledge of his oceupancy of his 
said house in a few instances only. When Arment made bis alleged 
settlement he and his wife owned and resided in a commodious and 


well-furnished house in Dodge City. This house was kept completely 


furnished and was evidently occupied by Arment and his wife much of | 
the time, at least between January 24, and March 23, 1895, his duties 
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as. register of deeds requiring his sinost daily presence in inaee Giey. 
It seems to be well settled that it is essential to the exercise of the 
right to purchase Osage Indian land under the act of May 28, 1880, | 
supra, that actual settlement thereon should be made with the bone fide a 
intent on the part of the settler of making the land his home (R. H. 
Smith, 11 L. D., 268; and Finan v. Meeker, Ibid., 319). It is not shown 
that Aganent had any such intention; and: fliis conclusion is reached 
after careful consideration of all the evidence: ee the final pr oof 
— submitted by him on July 15, 1899. | 

While, on the other hand, it must be conceded, that Rowe has nat - 
manifested throughout that Gulisence,s in his effort to acquire title-to lot 
1, which an ordinarily prudent man would have exercised, yet there is. 
some excuse for his clelay in the premises, and the equities of the case .. 
are, on the whole, in his favor. He was originally claiming both these 
-lots—had declared for them, offered final proof and tendered payment. — 
In pursuit of title to lot 2 he had carried a case to your office. No 
appeal from the decision of your office adverse to bim as to lot 2 appears 
to have reached your office, or the local office, although prepared and 
in due time forwarded by the usual channel. Title to that lot has 
passed from the government. It is not involved in this controversy 
and it does not appear that Rowe is now claiming it.. But seeking 
title, as he was, to both lots, and apparently feeling secure with the 
decision in his favor as to lot 1, if he in good faith believed, as it would 
seem he did, that he had an appeal as to lot 2 pending here, the reason 
for his delay is obvious. He hoped for a decision in his favor as to lot 
2 and then to make entry for both lots. In law, if not in fact, he had 
an application on file to enter said lot, and which, being of record, seg- 
regated the land, when Arment hasan his pr Soccdines to acquire title 
thereto. In view of Arment’s failure to show due compliance with the 
said act, Iam constrained to hold that the right of Rowe to the land 
in controversy is superior to the claim of Arment. | 

The decision of your office is reversed accordingly. The final proof 
of Arment will be rejected, and Rowe be allowed to make final proof 
for the land. , 


MINING CLAIM—MILL SYTE—POSTING. 
SILVER STAR MILL SITE. 


On application for a mill site, in connection with a lode claim, the notice and plat . _ 
should be pester on the mill site for the statutory p aro: 


Secretary Bliss to the Commissioner of the Bbwscak Land Office, August 
(W. V.D.) 28, ASOT 2 ® 4 (P. J. 0.) 


‘It appears that Dennis Kiely, executor of estate of John Fleming, — 
made application for patent for the Charity aud other lode mining 
elaims, including the Silver Star Mill-site, lot No. 30 A and B, Salt Lake, 
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Utah, land district, and that the notice of application and plat were 
not posted on the eal site. | 

By letter of February 17, 1896, your office required some additional 
proof in’reference to some ote not in controversy here; also that 
proof be furnished that the plat and notice of. Application had been | 
posted on the mill-site during the period of publication. In response 
to this demand the attorney for the applicant filed his own affidavit, in 
which he admits the notice and plat were not posted atid that this was 
not done because he believed the law did not require the votice to be 
posted on the mill-site when applied for in connection with a lode claim. 
He asked that the requirement be waived and the matter submitted to - 
the board of equitable adjudication, referring to. the case of New York 
lode and mill-site (5 L. D., 513). 

Your office, by letter of ‘May 14, 1896, declined this satiesl and ruled 
that applicant be allowed sixty days to begin republication, to be - 
accompanied by reposting on the claim and in the local office; and 
claimant was also required to furnish evidence that tle mill-site was 
used. or oceupied for mnining or millin 2 purposes. pucrounen the apph- 
cant appealed. 7 

It is shown by the return of the surveyor that there were no improve- 
ments on the mill-site and that it was over 13, 000 feet from the Silver 
Star lode; that it is situated 
at the headwater of Cherry or Government creek and at aspring known as tadian 
Spring, ... . It is the intention of claimants to pipe the water to their consoli- 
dated claims, a clistance of about four miles. | 

Section 2337 of the Revised Statutes pr ovides that a mill-site may be 
_ patented with a lode claim, “ subject to the same preliminary require- 
ments as to survey and notice as are applicable to veins or lodes;” and 
paragraph 66 of the mining circular requires that 
a copy of the plat and notice of application for patent must be conspicnously posted - | 
upon the nill-site as well as eee the vein or lode for the statutory period of sixty 
days. : | : 

There was clearly not a compliance with the law and regulations in 
the case at bar, and, the -mill-site being at such a distance from the 
lode claim where the notice was posted, and there being no improve- 
| ments on it by which it might be associated in any way with the lode 
claim, it would seem as if this was not such a case as can be referred 
to the board of equitable adjudication. 

In the New York Lode case, cited by counsel, it is espns « that 
claimant now owns two lodes cont sabes to this mill-site, and has 
expended considerable sums of money on each, and cannot successfully 
work them without this mill-site.” 1t will be seen that the conditions 
that pertain in the case at bar are quite different from those that 
apparently controlled in that case. 

Your office judgment is therefore affirmed. 
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MINERAL LAND_SCHOOL GRANT—BVIDENCE—BURDEN OF PROOF. 
STATE: OF WASHINGTON UY, MoBRipE. 


In proceedings : arising peeween a mineral claimant and a State claiming under the 

school grant, where the character of the land involved is in issue, and the evi- . 

-. dence sabmitod by the parties is unsatisfactory, and the Secretary of the Inte- 

rior, on his own motion, with due notice to the parties, directs a mineral expert, 

of his own designation, to examine the land, and thereafter appear before the 

local office and testify under oath as to the result of such investigation, with 

full opportunity given for cross-examination, and no objection is made to such 

direction of the Secretary, until after its full execution, but acquiescence therein 

is manifested by the designation of a particular portion of the land for exami- 

nation, the testimony of such expert, so given » may be properly considered 
together with the other evidence in the case. 

If the presumptive mineral character of land is based upon the exploration of auty 

one portion thereof, the burden assumed by one who alleges the agricultural 

character of such land is sustained by evidence of exploration on the same por- | 

tion, sufficient to demonstrate the fact of its non-mineral character, and ther eby 

overcome the effect of the alleged prior exploration and discovery. 


Secretary Bliss to the Commissioner of the General Land Office, Aug gust 
(W. V. D.) 27, 1897. . 7 (G. CG. B) 


This nah involves the N. 4 of the NW. 4 and the N.g¢ of the S. 4 of 
the NW. 4, Sec. 16, T. 20 N., R.3 E., Olympia, Washington. 

February 25, 1890, John G. McBride filed mineral application No. 18, 
for the land in question; embracing six placer locations, of twenty 
acres each, all located September 23, 1889, and thereafter sold by the 
locators to McBride. His application for patent was inet by the protest 
of the State of Washington filed during the period of publication. — 

This protest asserted that the land was a part of the State’s school 
- grant, that it contained no valuable mineral deposits, that the mineral | 
application was not made in good faith for the purpose of securing the 
land as a placer mine, but for the purpose of acquiring title thereto on 
account of its greater value as surburban property. The land adjoins 
the city of Tacoma on the south, aud the protest places the value thereof 
at more than $1000.00 per acre. 

Upon the hearing on the protest, a very large amount of avilancs 
was taken, relating to the alleged mineral character of the land, its 
comparative value for mining, agriculture, and town lots, the methods 
to be employed in extracting the gold from the ground, the cost and 
difficulty in conveying the requisite amount of water to the land for 
hydraulic mining, and also the obstacles to be overcome in disposing of 
the refuse or tailings, and in obtaining dumping privileges. . This evi- 
dence, together with the testimony addressed to the State’s allegation 
of fraud on McBride’s part, made one of the largest recordsever brought 
to this Department. The register and receiver held, February 3, 1892: 

After a thorough consideration of the testimony we are convinced that the tracti 18 


entirely valueless as a mining claim. The tract, nudoubtedly, contains particles of 
gold in small quantities, but the testimony in ne case shows that gold, in a greater 
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or less quantity, can be found in nearly any gravel formation in western Washiugton, 
and that the tract in controversy is probably very little richer in mineral, than many 
thousands of acres of similar lands in this State. ... .. Even were it shown that 
this tract under ordinary circumstances would be fairly valuable for mining pur- 
‘poses, still, we could not recommend the allowance of the application, considering 
the great difficulties that would be encountered and the immense amount of. money 
that would be required to be expended in the operation of the mine. 


On appeal, your office, by decision dated J a 4, 1893, re eversed 
_ that action, holding: | | | 
The testimony for the State is of a negative character, ‘while that of claimant is 
_affirmative and positive, ener the latter is entitled to the Sree weight. 

The pidpondetande: of evidence shows that the land in controversy was. at the 
date of the admission of the State, known to bear gold, that as a present fact it exists 
‘there in paying quantities, and that water and a convenient dump with sufficient 
fall can be secured to successfully work the claim by the usual method, also that as 
a present fact itis of little or no value for agricultural or horticultural purposes, 
therefore, the land. did not pass to the State, but is excepted trom the grant and 
subject to disposal under the mining laws. 


From that judgment the State append: a the Department on 
March 17, 1894 (18 L. D., 199}, modified your said office decision and 
ordered a second hearing. The evidence produced at the tirst hearing 
was so conflicting and unsatisfactory that the Department declined to 
render a final judgment upon the record then before it. If McBride 
and his witnesses correctly represented the facts, the land was mineral 
in character, and was subject to disposal under the mineral laws; but 
if, on the contrary, the State’s witnesses accurately disclosed the char- 
acter of the land, it was not mineral and had passed to the State under 
the school grant. Both the purpose and the scope of the second hear- 
ing are shown by the following extracts from the departmental deci- 
sion orderin ¢ the same: 


The principal question in this contr oversy is, whether there exist upon the claim, 
as a present fact, deposits of gold, or other mineral, in paying quantities, by which 
must be meant such quantities as, in view of the physical difficulties to be overcome, 
would justify mining. Itis shown thatif such deposits do exist, it is only by the 
_ hydraulic process that the mine can be successfully worked. 

Is such a process feasible in this case, and does it promise such pesults as would - 
warrant its introduction? | | 
_ The hydraulic process of mining is the more modern method. It is employed in 
California and other mining States. By this process ereat banks of gravel are 
washed down, the debris carried away in flumes, and the gold caught therein, by 
means of qnicksilver and riffles (wooden blocks) placed in the upper part of the 
flumes. Gravel deposits, which would not pay wages by the earlier system of pan- 
ning or rocking, are found very profitable in hydraulic mining where large banks of 
aurifercus deposits are run through the flumes and the gold arrested. The employ- 
ment of this process requires the use of an adequate supply of water, and a place for 
depositing the debris. Without these facilities, a pee mine of the character just 
described is practically valueless. 

If it be admitted.that gold exists on the claim in consider able siniviitios (a question 
hereinafter referred to), still, if it were shown at the hearing that it is impossible 
or even impracticable to Sbiali a sufficient volume of water for the necessary wash- 
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ing away of the gravel deposits, or a sufficient area of ground at a proper distance 


' and depression on which to deposit ‘tailings,’ the mine would be valueless. 


I think the evidence as a whole shows that a sufficient supply of water may be © 
obtained, and the wisdom of making the necessary expenditure to obtain that sup- 
ply depends entirely upon the richness or character of the mine. 

The same considerations stun as to the questa: of the disposition of the debris 
from the mine. 

_ All the difficulties so earnestly and ably urged can be overcome, if the gold exists 
in anything like ne quantities alleged. 

The single question of the value and extent of the alleged deposits | remains to be 
determined, and a hearing for that. purpose 19 Deere . 

w s % s i - og ' # 

The land should be thoroughly seenbétea . When the tests are completed, 
the State, having the burden of proof to soe fie non-mineral quality, will present . 
its testimony, after which claimant may offer his testimony in rebuttal and, in addi- 
tion thereto, any further testimony he may have to sustain his averments as to the 
“mineral quality of the land. | 


The second hearing was had before the register and receiver and | 
lasted from the 5th to the 26th of September, 1894. The evidence © 
taken at this hearing is also voluminous and has greatly increased the 
already bulky record in the case. Upon this hearing the local office, 
on November 17, 1894, recommended one the protest of the State be 
dismissed, santos 


When we take into consideration the fact that the burden of proof as to sane non- 
mineral quality of the land is upon the State and that the State in order to establish 
its claim must. show the non-existence of mineral in such quantities as to justify 
_ expenditures in the effort to extract it, hence we are constrained to find that the 
State, though it has nséd extraordinary effort and expense and has brought on the 
witness stand a very learned geologist and mineralogist and expert assayist, and has 
with pains and care tabulated the results of its investigations, and presented its 
side of the case with learned and painstaking attorneys, has failed to establish the 
fact that the Jand involved is non-mineral in quality. It is a well known fact that 
though the science of mineralogy and geology has progressed to an advanced state, 
yet the element of chance has by no means been eliminated in practical prospecting 
and mining and it is the rule rather than the exception, that where a large number 
of men may prospect the same territory some may find ‘pay-dirt,’ while a far larger 
‘humber will fail, and we must bear in mind that in the present case the State was 
assiduously looking for something that it was not to its interest to find, and that 
while the most of its investigations showed very small results, yet more or less gold 
was found, and is it not probable the small results of gold were due to chance or 
failure to 20 deep enough to where the investigation showed the richer deposits were? 


On appeal, your office, by decision dated February 5, 1895, affirmed 
that action, saying: | 

By the order directing the hearing the State was advised that as the party con- 
testant it devolved upon it to show that the land applied for is in fact non- mineral 


in character. 
In order to co this it is necessary to show that- gold does not. exist on the claim, 
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and each location thereof, in Sieh quantities, a8, in view of the physical difficulties 
in ee it, w ome under the PICNIC; render it profitable to mine the 
All the evidence in this case e tog silise with the exhibits sunsned: and the briefs 
and argument of counsel have been carefully considered, and I conclude that con- 
testant, has failed to overcome. the presumption attachin ig to the mineral appucelen 
herein. 


A further appeal-brought the case have, 

The evidence produced at the two hearings, by the vemsevtie parties, 
_was contradictory in the extreme. Attempts were made by each party 
to discredit the explorations made, and the evidence offered by, the 
other. It was impossible to reconcile these conflicts upon the theory. 
that both parties were acting in good faith and that the witnesses were 
endeavoring to tell the truth as they understood it. In view of this 
highly unsatisfactory condition, and considering the danger of arriving 
at aud announcing a conclusion which would not be according to the 
real facts, Secretary Smith, on June 15, 1895, while the case was being 
considered upon the record then made, temporarily suspended such 
consideration and upon his own motion directed Mr. Waldermar Lind- 
gren, assistant geologist in the Geological Survey, to proceed to the 
land in question, examine the same and give the result of such exaini- 
nation. This direction was made in the following letter of instructions: 


_ WASHINGTON, June 15, 1895. . 
W. LINDGREN, Esq., | 


Geological Survey, 

Sir: You will proceed to Tacoma, Washington, and there files an examination of . 
the N. 4 of the NW. 4 and the N. 4 of the S. § of the NW. 1, Sec. 16,T. 20 N.,R.3 E., | 
Olympia land district, in said State, upon which John G. McBride filed mineral | 
application No. 18, February 25, 1890. You will investigate the six locations (twenty 
acres each) on said lands by taking material from the undisturbed ground, at different 
— elevations on each location. You will take such an amount of the material from each 
of said locations as will enable you to ascertain the character of the alleged mine, | 
and to give an opinion as to whether or not the material is sufficiently rich in aurifer- 
ous deposits to yield a profit to the miner. To ascertain this fact, you will, without 
aid or interference from others, take the undisturbed gravel from different elevations 
on each of the six locations, pan the material so taken, save the concentrates, and 
determine therefrom (by assay, if necessary) the amount and character of the gold 
per cubic yard of the material so treated. You will keep the results found on each 
location separately, and make such memoranda as will enable you to state at what 
elevations the material was taken, huw much gravel was panned from each location, 
and how much gold was found. You will also swnwmarize the results, to enable you 
to give the general average as to ahe number of cents of gold per cubic yard of the 
‘hols amount of material treated. . | 

You are authorized to employ a sufficient force of laborers to assist you in che 
removal of the debris from the face of the gravel to be examined, but in all cases you 
will personally remove from the ground the matcrial for examination and will, 
unaided, pan the results, and ceraniins the values. No one should be permitted to . 
be in such close proximity as to make it possible to cast a doubt upon the results 
reached, and if, in any case, by accident or design, you find that any one has had an 
- opportunity to falsify the results, you will take no cognizance of the material then 
_ being treated, and obtain new gravel for further examination. 
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When you shall have completed the investigation of the alles ed mine, you will - 
give testimony before the register and receiver of the results found, as per these 
instructions. 

You will also give five days’ notice to McBride, and also to the representatives of 
the State, as to when your testimony will be given. After you shall have submitted 
your testimony, full opportunity will be ees both sides for cross-examination. 


When completed, the testimony will be at once forwarded direct to this Depart- 
ment, to be considered with the record now made. | 
Very respectfully, 

7 (signed) Hox SMITH, 
Secr elary y. 


Full notice that this action was contemplated had been theretofore — 
given to both parties by the Secretary’s letters of June’ 6, to their 
respective attorneys, and a copy of the letter of instruction of June 
15, was seasonably transmitted to such attorneys. Notwithstanding 
_ this notice, no protest against, or objection to, the proposed action was 
made by either party until after the Secretary’s directions had been 
fully executed, as hereinafter shown. 

Complying with his letter of instruction Mr. anes began his 
examination of the land in question July 10, and completed the same 
July 24,1895. After giving the requisite notice thereof, as directed in 
such letter of instruction, Mr. Lindgren, on July 29, appeared ‘before 
the register and receiver at the local land office and gave testimony 
concerning ‘his examination of the land and the results thereof. At 
that time both parties were represented. by counsel, Mr. Lindgren, 
after being duly sworn, and in the presence of such counsel, testified 
that in pursuance of his letter of instruction he had made an examina- 
tion of the land in question, had embodied the results of that exami- 
nation in. a written report, and, producing such report, stated that it 
contained a true history and account of such examination and its — 
results. This report was then received in evidence without objection 
and, after some cross examination by counsel for the State, the record 
mecitoe: 

Thereupon the attorneys for the respective parties haying no further questions 
to ofter, the taking of testimouy is closed. 

The testimony of Mr. Lindgren, with the accompanying ene. was 
then transmitted to the Department to be considered with the record 
theretofore made. The more material portions of this report are as 
follows: oe | : 

| GENERAL RESULTS. 
The land in question . . . .- contains only an extremely sinall amount of gold 
and is of no value for mining purposes: 


TOPOGRAPHY OF TIE CLAIMS. 


The claims are laid out on a roughly level plateau whose surface is approximately 
350 feet above sea level and rises southward. Two V shaped gulches extend north- 
ward; one the middle gulch traversing the six claims not far from their eastern end, 
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the sities the west gulch, skir ting the western ends of claims No. 1 and 2 and 5 and 
6 only. The surface of the plateau i is composed of coarse gravel and sand. The 
thickness of this stratum and the character and thickness of the subjacent materials 
are to be observed only in the steep slopes of the two guiches or in shafts sunk for 
the purpose. At the northern edge of claim No. 1 the middle culeh is about 150 feet 
deep. The lowest bed visible on the claims is seen at this point in the tunnel 1, by 
_ the lower dam. ‘The steep slopes of the middle gulch afford fae Spee for 
— ascertaining men character of une deposits above this. 


TESTING OF THE GRAVEL DEPOSITS. 


The method employed has been that of drifting, at different elevations, short dis- 
tances into the hill-sides until undisturbed strata were reached. The tunnels are 
from four to ten feet long and five to six feet high. .Usually no trouble was experi- 
enced in finding undisturbed strata, though the formations include quicksand, and 
land slides have occurred. I adopted the method of sampling which I would have 
used if requested to determine the value of the claim for a prospective investor; but 
I sampled the claims much more thoroughly and have been more serupulonsly care- 
ful in panning than would have been necessary simply to ascertain the value for a 
purchaser. Both the middle and west gulches have been tested in this manner. 
Most of the earlier developments were made along the middle gulch and in this the 
majority of my tunnels also are located. The positions of the drifts have been 
chosen with care fully to represent each claim, thoroughly to cover the entire work-. 
able thickness of gravels and fairly to test again localities worked in prey oue 
investigations. | , 

Thirteen of my tunnels are ieeated on claim No. 1 which offers the best and deep- 
est exposures of the aurifer ous material. Of these thirteen, Nos. 1, 28, 29 & 30. are 
located one above another between the old tunnel at the dam and the State’s shaft 
No. 2.. Three others, (Nos. 2, 3 & 4) were driven further south on claim No. 1 in the 
eut from which Me.Bride took 870 eubic yards of gravel. ‘Two tunnels, (Nos. 5 & 6) 
were located still on claim 1 higher up on the western slope and one, (No. 37) in the 
top gravel on Pacific Avenue. Three tunnels were located in the west guich at high eh, 
middle and low elevations. 

On claim No. 2 there are six tunnels; Nos. 7 & 8, are near the pump house of the 
hospital in the bottom, Nos. 9 and 11 are abont 30 feet above the stream on the west : 
side, No. 12 is high up on the eastern side-all in the middle gulch, and’ 34 on the 
west gulch. San 
- Claim No. 3 contains six tunnels iocateds in the middle wath, as shown on the map, 


_ (Exhibit Nos. 4 & 5). Claim No. 4 contains six tunnels as shown on the map. 


Claim No. 5 contains three tunnels, as shown on the map, one of which is located on 
the west gulch. Claim No. 6 contains four ae as shown on the map, one of 
which also is located in the west gulch. 


METHOD OF SAMPLING. 


All ee were taken to represent the entire face of the tunnel frdshly: exposed — 
by myself, With a small pick I loosened the gravel or sand, and caught it in the 
pan, from which I poured it into strong canvass bags. I took all the material repre-. 
sented in the face, and all kinds proportionately to their occurrence, without selec- 
tion, except that where two or more strata appeared the samples of each were 
usually kept distiuct and separately noted. The samples were carried to the pan- 
ning place in the canvass bags by myself and wy assistants under my supervision. 
The openings, the samples, and the sample bags and pans were constantly so guarded 
that no one could have fraudulently influenced the result. But throughout the | 
exainination of the claims, there has been no gronnd for suspecting such an attempt. 
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~All the pans were carefully washed by myself. The ee from the last part of 
each pan were caught in another pan and washed over again to guard against pos- 
sible loss. In three instar ces only was a color found in the tailings. The extremely 
small size of the colors usually obtained attests the reliability of the panning, and 
it is not possible that any larger colors could have escaped notice. The results from 
each pan were noted separately. In all, 211 pans were washed from 37 openings. 


CHARACTER OF THE GOLD. 


Only one kind of gold has been found. . it is extremoly fine, flonry, and flaky and 
will easily float on water when dry. The largest color found weighed about 0.05 of 
a milligramme or 0.004 of a cent, and the smallest colors are almost of microscopic 
size. The average size calculated from the assays is 0.015 of a milligramme, or 0.001 
of acent. The largest yield found in any one pan was at the rate of 0.8 of a cent 
per cubic yard. The largest yield in any tunnel was from No. 36 on claim No. 5, 
west gulch, where gold at the rate of 0,227 of a cent was found in five pans, or from. 
No. 12 on claim No. 2 where the ‘yield may have been nearly 0.3 cents per cubic yard, 
as explained i in the tests. 


The report then states in detail the location and elevation of each 
tunnel, the character of the gravel or dirt found, the quantity of 
material panned, and the amount of gold therein ; ; after which the 
report proceeds: | 
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These results show a fairly regular proportion of approximately one color to every 
other pan. . Such a comparative uniformity of the results indicates a general distri- 
bution of the gold present and the absence of rich paystreaks. The average value 
per cubic yard represented by these sainples could be calculated from the data given 
above, were such a determination worth while. It is clearly apparent from the 
results that this average value is considerably less than one cent per cubic yard; it 
probably lies in the neighborhood of 9.1 of a cent per cubic yard. The lowest value 

-at which a claim in this situation could profitably be worked is about 5 or 6 cents 
per cubic yard. 

In a gravel mwiass of this kind each gulch acts as a concentrating apparatus or a 
sluice and in the bottom of it somewhat. richer gravel may be found as secondary 
accumulations. In considering the tenor of the whole mass these small secondary 
concentrates are of no importance. 


After referring to the geological formation of this land and the sur- . 
rounding country, the report proceeds: 


All of these geological considerations bear out the results sted’s above as to the 
character and amount of gold found. ‘They tend to confirm the conclusion that the 
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claim foe. not contain eae: in sufficient wanntiess to justify mining. Aside from 


all theories, however, this conclusion is one of fact definitely proved by the num- 


| ber and: character of the samples, the results of panning and the care taken to 
insure correct results. | 


On October 15, 1895, McBride, este his Satine protested in 
writing against {o-consideration of this report of Mr, Lindgren, con- 
tending in effect: First, that an ex parte investigation and report 
— should not be received and permitted to change the preponderance, or 
affect the legal force, of the evidence taken; second, McBride had not 
been permitted to show by competent. evidence that the methods. of 
investigation followed by Mr. Lindgren were ‘erude, insuffi icient, and 
unreliable; and third, that the opportunity afforded McBride to cross. 
examine Mr, Lindgren before the register and receiver was not equiv- 
alent to having a day i in court and. aul opportunity to deiend eu 
such report when Mr. Lindgren _ 


chose the places on the claims for testing the dirt, dug the dirt and tested it, with- 
out the right or power of McBride to see, interfere or object thereto. 


Upon consideration of the report of Mr. Lindgren, the objectious of 
McBride thereto, and the evidence theretofore taken in the case, Secre- 
tary Smith on November 30, 1895, issued the following second letter of 


instruction to Mr. pcenen | 
| | | re D. C., Nov. 80, 1896. 
Mr. W. Tapani, a ae 
Geological Survey, 

Sir: On June 15, 1895, you were ‘directed to proceed to Tacoma, Washington, and 
there make an examination of the N. 4 of the NW. 1 and the N. 4 of the S. 4 of the ° 
NW. 4, Sec. 16, T. 20 N., R. 3 E., Olympia land district, in said State, with reference 
to tle cliaracter of an alles ed placer mine thereon upon which John G. McBride filed 
mineral application No. 18, February 25, 1890. « 

You were directed to investigate the six locations: (twenty : acres - each) on said 
lands by taking material from the undisturbed ground at different elevations on each 
location, and ascertain therefrom the character of the alleged mine, with a view to 
‘giving your opinion as to whether or not the material is sufficicnily rich in anrifer- 
ous deposits to yield a profit to the miner. 

‘Specific directions were given you as to your methods of pr ocedur e, and you were 
directed to give testimony before the Register and Receiver as to the results found | 
at the close of your investigation, after having given due notice of such exumination 
to McBride and the State, with opportunity to both sides for full er ‘ogs-exaiination, 

It appears from documents now before me that, in pursuance of your instructions, 
. you spent fifteen days in making an examination and investigation of said alleged 
mine, and that you appeared before the Register at Olympia, Washington, on the 
29th day of July, 1895, and there gave your testimony in the presence of a represent- 
ative of both the State and McBride. A report, dated July 27, 1895, prepared by 
you and addressed to the Secretary of the Interior, giving your method of testing 
the gravel deposits of the land, the general results reached, and your opinion of the 
value of the alleged mine, was submitted to counsel ou each side, and, without 

objection, the same was admitted in evidence. 

I have carefully examined this report, and tind the same of much value in arriving 
- ata true solution of the controversy. You appear to have examined and treated. 
gravel from different elevations on the six locations, but in each instance the quan- 
tity treated (about five pans to the tunnel) is quite small, and the whole amount of | 
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gravel examined (being Poel pans or 13 eubic yards), while. conclusive as ‘fay as it 


goes, is yet too meager in my judgment to rest the case upon that limited quantity. ve 
You will therefore immediately return to the land, and make further examination. ~~ 


Inasmuch as McBride claims to have taken 870 enbic yards of gravel from an open 
cut on claim No. 1, and: obtained therefrom an average of 103 cents of gold to the 
cubic. yard, you are directed to proceed to the same locality and there make addi- 
tional investigations from undisturbed gravel in the same open ent. To avoid all 


misunderstanding as to the situation of said “open ent”, you will give McBride or 


his attorney the privilege of designating that place, and its limits. 

You will take not less than six cubic yards of gravel (working either 1 open ents: 
or tunnels as you may think best), so.arranged as to obtain an average of all the 
material exposed between the lowest accessible level and the highest point of the 
cut as left by McBride and across its width. 

You are authorized to employ a sufficient force of laborers to’ mania you in the 
- removal of the debris from the face of the gravel to be examined; you are also 
authorized to employ a competent assistant, who, with yourself, will remove all the 
material from the ground for examination. Yourself and assistant. will pun the 
material, save the concentrates, and determine therefrom (by assay, if necessary, ) 
the amount and character of the gold per cubic yard of the whole amount of mate- 
rial (at least six cubic yards) so treated. If in your judement greater accuracy may 
be reached by engaging the services of au aEaay Or » you may make ‘such HoUgapement; 
but in that event he also must testify. 

No oue should be permitted to be in such close proximity as to make it possible to 
cast a doubt upon the results reached ; and if in any case, by accident or design, 
you find that any one has had an opportunity to falsify the results, you will cast 
aside the material then being treated, and obtain new gravel for further examination. 

- When you shall have completed the investigation in the locality.designated, you — 
will give testimony before the register and receiver of the results found, as per 
these instructions. You will also give five daya’ notice to McBride or his counsel, 
_ and also to the representatives of the State, as to when your testimony will be even, 
After you shall have submitted your testimony, full opportunity will be given both 
sides for cross-examination. Your assistant, laborers, or attendants, and the assayer. 
(should you elect to engage one), may be called by either side for examination. 
When completed, the testimony will be forwarded by the register to this Department . 
to. be considered with the record now made. 
Very respectfully, weave 
| (Signed). HokEr Smiru, Secretary. 
_ Notice of the issuing of this letter of instruction was seasonably 
_ given to counsel for both parties, but no objection to the contemplated. 
action was made by McBride until after the Secretary’s instructions 
had been fully executed, as hereinafter shown. Before this last direc- 
tion was carried into. effect, the State protested against the further 
exploration contemplated andl requested that the order be so modified 
as to avoid the objection of the State thereto. This objection was 
substantially stated in a written protest as follows: — 


The claimant is given the privilege of designating: the exact spot from whieh the 
gravel is to be taken and to mark its limits. Under these circumstances, we insist 
that it is impossible to prevent the fraudulent introduction of gold into the gravel 
to be examined without the possibility of detecting the fraud, excepting by. the 
proof that the gold found i in other places in the vicinity is of different character and 
of less amount. 


This protest was duly sonsaereaD but it was believed that the erate 
tions contained in the order, would insure the examination of only 
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untouched gravel and the prayer for the modification was not granted. 
-. The letter of November 30, 1895, authorized Mr. Lindgren to employ 
one assistant to aid him in making the required examination, but 
authority was later given by the Secretary for the euaprommieny of two 
assistants, ? 

After complying with the last letter of instruction and giving the 
requisite notice to counsel for both parties, Mr. Lindgren appeared 
before the register and receiver at the local land office January 10, 1896, 
and gave testimony concerning his second examination of the land In 
question and the results thereof. At that. time the State was repre- 
sented by counsel but there was no ¢ appearance on behalf of McBride. 
‘My. Lindgren, after being duly sworn, testified that he had made the 
examination required by the second letter of instruction and had incor- 
porated the results thereof in a written report; that the examination 
was impartially made and that the report contained a true account of 
such examination and the results thereof. - The two assistants, John 
Malmberg and J oseph Medlyn, who aided Mr. Lindgren in this exami- » 
nation, were then sworn and testified, in substance, that they were 
experienced miners; that they had made a careful examination of this 
ground; that there was not sufficient gold therein to make a paying 
mine thereof; that they had read Mr. Lindgren’s report and that it 
correctly stated the panning done by them. This evidence, with Mr: 
Lindgren’s last report, was then transmitted to the Department to be 
considered with the record theretofore made, The more material 
portions of this report are as tollows: 


Cd 


On Dec. 13 Mr. Paul de Heirry, local counsel for McBride met me and proceeded 
with me to the locality to be investi gated, The limits of the McBride cut he desig- 
nated as follows: Beginning at tunnel No. 2, claim No. 1 of previous report and 
extending 30 feet nearly due north along the bank on the west side of Gallaghers 
Gulch. The lowest place he fixed in the bottom of the cut, which is separated by 
an 8 foot high narrow ridge from the creek, and which had very nearly the same 
level as the creek. This lowest level.is 8 feet below the floor of the old tunnel 2, 
the elevation of which was fixed in the former report at 210 feet above the sea, 
Regarding the upper limit of the cut, Mr. de Heirry was in some doubt but thought © 
it might have extended up as far as 11 or 12 feet above the tunnel referred to. This 
would make the total height of the cnt 18 or 19 feet. If the cut extended up as high 
ag this it must originally have had a ronghly triang ular shape, most mater ial being 
‘ taken from the lower level, and least from the hi righest, 


METHOD OF WORK, 


I determined to open the cut by means of three tunnels drifting from 10 to 15 feet 
back in the solid bank and then branching to the right and left, in order to obtain 
complete samples of the whole extent of the cut. It was decided to take most 
material from the lowest tunnel, somewhat less from the second and least from the 
highest and third, as very little, if any, gravel could have been obtained from that 
level. The location of the tunnels and the place and amounts of sample taken, in 
pans, are noted on the map attached to this report, (Exhibit A”), The tunnels 
are located close tog gether, with a vertical distance of 6 or 7 feet between each ; the 
height is not less than 6 feet, the average width 2 feet 2 inches. ~The loéation of 
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_the tunnels and the general aspect of the place are illustrated by a photograph 
(Exhibit “B’’). The lowest tunnel is referred to as “A”, the middle as ‘‘B”, and 
the highest as ‘‘C”, In all about 100 feet of tunnels were run, progress being rapid 
_ and no timbering necessary, except in the approach to “A”. Nobedy but. myself 
and my two assistants was allowed to enter the tunnels and. at night time they were 
; closed by a door aud secu oe lecked. . 


“METHOD OF SAMPLING. 


When the tunnels had been driven to a place at which it was decided to take a 
sample the face was squared up and the bottom cleaned. Then the gravel- was 
picked down evenly over the whole face, the matcrial shovelled into a wheelbarrow, 
taken out to the panning place just outside of the tunnels and washed. Where the 
tunnel carried water a suitable piece of wood was placed in front of the sample so 
as to guard against any gold washing away. | 


METHOD OF PANNING. 


The panning was dove by myself and my assistants in the most careful and pains- 
taking. manner possible. The concentrates of each pan, were examined so as to 
make absolutely sure of the character, size and number of colors obtained. The 
colors were not counted, but notes were taken of the approximate average numbers 
found. The colors found were brushed off with some black saud and the rest of the 
black sand repeatedly examined for colors. The concentrates from the three tunnels 
were kept separately, and afterwards by slow and careful work re-concentrated to: 
a small bulk, consisting of about one-tenth gold (in volume) and nine-tenths 
black sand.  # 

A test of six cubic yards means a practical working test. To wash these six.cubic 
yards by the pan means the use of the most accurate method known for saving 
placer gold—a method by means of which practically all that the gravel contains 
can be saved; in rockers or sluices a large percentage of the finest colors are invari- 
ably lost. : | 

METHOD OF DETERMINING THE GOLD. 


_s 


To collect and weigh the gold by simply separating it by water from the black 
sand.is well nigh impossible, as the dry colors form almost impalpable dust or 
minute flakes very apt to be lost and all tloating easily on water. This being a prac- 
tical working test I thonglt it suitable to employ the process mostly nsed in 
practice, i. e., the amalgamation. The amalgamation was done by myself in the 
laboratory of Mr. C, E. Bogardus, City Chemist of Seattle, with results as stated 

below. 

To each sample of ieek sand and gold a little water, quicksilver and a ae of 
hydro-chiorie acid was added; it was then ground lightly until all of the gold had 
been taken up by the quicksilver; then the quicksilver was separated and the black 
sand examiueil for gold and finely divided quicksilver with the most scrupulous care 
and not laid aside until perfectly pure. Finally the amalgam was dissolved in nitrie 
acid aud the residual gold weighed. | 


c 


TUNNEL A. 


‘The lowest tunnel was started near the northern end of the cut one foot lower 
than the lowest point indicated by Mr. de Heirry. Its direction and the samples 
taken are iudicated on Exhibit “A”. The grade of the tunnel is very slight. The 
elevation of the floor is 201 feet. The height of the tunnel near the entrance is 7 
feet 2 inches, further in a few inches lewer.. The first sample was taken twelve feet 
from the entrance. The material is a pretty fealy consolidated gravel, not at all 
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cemented, however; at intervals small streaks of sand were found. The totallength | 
of tunnel with its branches is 49 feet; total amount of gravel removed about 244 - 
cubic yards, of which 3} were panned, oreportion of about 7 tol. Thesamples from 
this tunnel contained more gold than those from the upper tunnels and the-ayerage 
number of colors to the pan was estimated to be between oue and two. The gold 
was mostly in form of minute extremely Tight flakes, of bright color. 
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' Reduced to cubic yards 8, 3, 

In the concentrates from this tunnel a total of 5. 6 milligrammes soli: were found, 
equivalent to 0.37 of a cent or 0,11 of a cent per cubic yard. 

Gold shown in vial (exhibit “D”) 


TUNNEDE B. 


The second ee was started 7 foet 2. inches higtion than the first, aud driven i in 
a nearly parallel direction, The height was 6 teet 2 inches. The direction of the 
tuunel, as well as the amounts (in pans) and the localities of the samples are indi- 
cated on Exhibit “A.” The first sample was taken 14 feet from the mouth. The 
material is chiefly sand with smaller strata of gravel] at ihe bottom and near the top. 
The total length is 44 feet; total amount of material removed 22 cubic yards; of this 2.8 
were panned, a proportion of about 8tol, The gold obtained from this tuunel was 
much less in quantity than that from tunnel A and generally of extremely fine, floury 
- character; the average amount of colors was estimated to be one ea two pans. 
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Reduced to cubic yards 2.8, 

In the concentrates from this tunnel a total of 1.5 milligrammes of gold were 
found, equivalent to 0.1 of a cent. or 0. 036 of a cent per ey bie yard, 

Gold shown in vial oe eB), 
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TUNNEL C, 


a 


As already noted there was no probability that any large amount of gravel had . 
been taken from this level, and it was not thought necessary to take as large and 
extensive a sample from it as from the lower levels. The tunnel was started 6 feet 
9 inches above tunnel B, and driven in a westerly to northwesterly direction. The 
first sample was taken six feet from the mouth and the others as indicated. The © 

material is a sandy gravel with large cobble stones, containing very little black 
sand. The total length is 20 feet; total amount of material removed about 9 cubic — 
yards, of which 1 cubic yard was washed. Only six colors, all very small, were 
obtained from 154 pans.. | 

Table of Pannings. 























4 ; an : 
Lindgren. | Malmberg. | Medlyn. | Total. — 

a ee er ae ee ey | — 
60.530 Dyin: Sindee we watap a eouewan nner aerate ae caeenes 7 | 7} 5 | 19 
Ae SUA ete Gaeta et aine ieee eta vere ns aaamnd tues 95 | 25 20 | 70 
BT Tatlk goeccvaceredd eeceececaaues nena amas ed tosaaatens 23 | 20 22 | 65 

| 

| 

| 





Reduced to cubic yards 1. 

In the concentrates from this tunnel a total of 0.1 milligramme of gold was found, 
equivalent to 0.0066 of a cent per cubic yard.. 

Gold shown in vial (‘f Exhibit F”), 
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Tt follows from the data given above that the gravel and sand from the so-called 
McBride cut is absolutely worthless for mining purposes. It has already been stated 
that only one kind of gold—very fine, flalcy or floury—has been found and it may be 
added that not one of the colors obtained would weigh 0.004 of a cent, the size of 
' the largest one found during the investigation of last summer. Gold of this char- 
acter may be saved in a pan but only a small portion of it could be caught in sluice- 
boxes, so that if the gravel did contain 10 cents per cubic yard of this kind of | 
gold, not one tenth of it could be obtained by the ordinary manner of washing on a 
large scale. 

In the instructions it is stated that McBride sluiced 870 cubic yards of gravel from 
this cut, and alleges to have obtained therefrom an average of 102 cents of gold 
per cubic yard or a total of $92.80. The results of this examination indicate beyond 
doubt that the gold was not derived from the undisturbed gravel of this cut. 


While McBride did not avail himself of the opportunity to be present 
at, and participate in, the taking of the testimony of Mr. Lindgren at 
the local office on this second occasion, he did affirmatively acquiesce 
in the last letter of instruction to the extent of designating the ground 
which should be examined and: tested by Mr. Lindgren, pursuant 
thereto. 
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__. Since the receipt of the reports of Mr. Lindgren, the case has been 

orally argued, McBride earnestly protesting that neither report should 
be considered. In this connection it is proper to briefly recall the 
situation which led to the order of Secretary Smith directing that an_ 
examination of the land in question be made by Mr. Lindgren, as an 
expert. The two hearings had been had before the Jocal land office. The 
evidence presented in the record was voluminous and contradictory. 
The land in question was originally public land of the United States, | 
and being surveyed and a part of section 16, it had passed to the 
state of Washington unless it contained valuable mineral deposits. 
If mineral in character, it was excepted from the grant to the State 
and McBride was entitled to purchase it under his mineral application. 
It thus became the duty of the Secretary of the Interior to determine 
the character of the land, and the rights of the State and McBride. 
thereto. Secretary Smith, in the discharge of this duty, and in the 
exercise of his discretion, ordered that the land be examined by a 
— competent and impartial expert ot his own selection and suspended 
further consideration of the case until this could be done. Prior 
notice of the contemplated order was given in writing to both parties, 
and when the order was oe a copy thereof was seasonably trans- 
. mitted to each party. 


The report of the expert was not to.be a secret one but was 6 be 


fully disclosed, under oath, at a public hearing before the local. office, 
- timely notice of which was to be given both parties and full spurte 
afforded for cross examination. 

The testimony of the expert was not to be given sxommaine influence 
in the decision of the case, but was to be ene aed with all the other 
evidence. 

No complaint of partiality or EP Oveney has been lodged against 
the expert selected. 

The second order was like the first, excepting that it directed that an 
— additional examination be made at the very place from which McBride — 
claimed to have obtained the richest gravel, and permitted McBride to 
design ate this place and define its limits. 

The opportunity for full cross examination provided by both orders 
readily enabled McBride to inquire into the methods of investigation 


-. followed by Mr. Lindgren, the bases for his conclusions or opinions, 


his experience, qualifications and any other matter which would affect 
the force to be given to his bee ORY: but this yen ena was not 
accepted by McBride. | 
If there be any real objection to the orders of Secretary Smith, itis” 
that opportunity was not given to meet this new expert tochimoiy and 
show any infirmity therein by other and rebutting evidence, but uo 
modification of either order in this respect was ever requested. It is 
not now necessary to consider the merits of this objection, nor whether 
it has been waived by failure to seasonably seek such modification, 
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because at the oral argument which was had before the Department, — 
counsel for McBride were expressly asked whether, in tle event it was 
deemed proper to consider the reports of the expert, they desired an 
opportunity to present any evidence in opposition thereto... To this the 
- answer was that they did uot desire to present any other evidence but 
requested that the case be now determined upon such evidence as 
might be held to be properly before the Department. | 3 
Under these circumstances, I have no hesitancy in holding that both 
~ reports of Mr: Lindgreu should be considered and weighed with all of 
the other evidence, in determining the case. 
‘The remaining and principal question is whether the land in question 
contains valuable mineral deposits such as will yield to the miner @ - 
profit for their extraction. . 
Ou this point the evidence is conflicting. Your office and the local 
office concur in finding that the land is mineral in character and sub- 


ject to sale as such. These concurring findings—the evidence being 


conflicting—are entitled to great consideration and should not be 
rejected unless a mature and careful examination - the entire record 
clearly demonstrates that such conelusion is wrong. 

' Without entering ix extenso into a discussion of the evidence, but 
considering all that was produced at the two hearings, it is entirely 
clear that in the prospecting of the land in question to determine the 
mineral quality thereof, the State employed more men, sunk more 
shafts, sunk them to a much greater depth, and generally did more in 
the way of exploration than was done by the mineral claimant. The 
prospecting by the State was also more generally distributed over the 
land thau was that by the mineral claimant. The witnesses for the 


State appear to have been as competent and as impartial as those for _ 


the mineral claimant, but neither the methods nor the evidence of 
either party is entirely free from criticism. The immediate proximity 
of the land to the city of Tacoma, and its great value by reason thereof, 
have not lessened the efforts of either party to obtain final title sherat. 
The price of Jand under the placer miniug law is $2.50 per acre and 
this, contrasted with its value as stiiburban property, may have fur- 
nished a motive for the prosecution of the mineral claim. 

The character of a tract of land can not be wholly determined by 
reference to the surrounding laud, aud yet the mineral quality of such 
surrounding land is, at least in cases otherwise doubtful, a proper 
subject for consideration. ‘The section of country in question has long 
been settled and occupied by a large population and yet none of the 
land in that vicinity has ever been entered under any of the mining 
laws, and no kind of mining has been, or is being eel prose- 
cuted there. 

— In the aepacenenial: decision of March 17, 1894, supra, it was held, 
as before shown, that the burden of proof was on the State and it was 
directed that the second hearing proceed on that line. Without now | 
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affirming or disaffirming this holding, it is sufficient to say that it 
thereby became the law of the case for your office and the local office. 
‘The State:made no effort to obtain from the Department a modification © 
of the decision iu this particular, and it was not competent for your 
office, or the local office, to make a modification thereof or to depart . 
therefrom. It may be, however, that the direction as to the burden of 
proof has been somewhat misunderstood and misapplied. The holding 
of the Department was that the mineral locations and the return of the 
deputy mineral surveyor gave to the land a mineral character, not con- 
clusive but prima facie, and cast upon the State the burden of over- 
coming the same. The task of sustaining this burden was necessarily 
affected by the extent of the exploration and discovery which supported 
the mineral locations and the deputy mineral surveyor’s return. It 
was by reason of such exploration and discovery that a mineral char- 
acter was impressed on the land and the force of this impressed 
character is necessarily measured by the extent and nature of its sup- 
port. If the mineral character of a claim is founded upon the explora- 
tion of only one portion thereof, the burden thereby cast upen one 
attacking the mineral location is sustained by evidence of exploration . 
on that same portion sufficient to demonstrate its non-mineral character 
and thereby overcome the alleged prior exploration and discovery. That 
which has given a mineral character to the entire claim being thus 
shown to be unfounded and thereby destroyed, the mineral character 
is removed; the support. being destroyed that which was supported 
goes with it. In such a case it would be unreasonable to also require 
that the non-mineral claimant should make actual and physical demon- 
stration of the non-mineral character of that portion of the claim which 
-has never been explored or tested by the mineral claimant. - 

This land not being ina mining region and the same having been 
returned aS noh-mineral by the public survey, and having been origi- 
nally classed as non-mineral in consequence thereof, it is doubtful 
whether the Department in placing the burden on the State intended - 
to require that the State should more than overcome and destroy the 
effect of the subsequent mineral locations and mineral survey. Cer- 
tainly it was not a condition to the State’s success that it should by 
actual working and mining of all of the ground in question at, and 
below the surface make a physical demonstration that there was no 
valuable mineral in any part thereof. 

_ What has been said respecting the burden of proof is called forth by 
sone purtious of the opinions of the local office and of your office which 
seem to have expressed the belief that under the direction of the 
Department on that subject it devolved upou the State to show that 
the land is in fact non-mineral and that any ground not actually pene- 
trated and explored by the State and thereby demonstrated to be with-. 

out valuable mineral deposits should be held to be mineral without - 
regard to whether it had ever been penetrated and explored a the 
mineral claimant. | ae 
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It is ne clear whether the decision of the local office of N Bpembae! 
17, 1894, and the decision of your office of February 5, 1895, were based — 
upon a peace ation of all of the evidence taken at the i hearings 
theretofore had, or whether they were based solely upon the evidence 
taken at the second hearing. 

The extent and nature of the exploration and discovery and ‘he 
deputy mineral surveyor’s return, upon all of which the mineral claim. 
herein is predicated, were Showa by the evidence produced by the > 
mineral claimant at the first hearing, and a statement thereof is made 
in departmental decision of March 17, 1894, supra, so that it need not 
be here repeated. At the second hearing, while introducing some 

evidence of more recent prospecting and exploration, the mineral 
claimant rested largely upon the evidence produced at the first hearing. 
As stated in the first departmental decision, it was then asserted by 
the mineral claimant that the deposit of gold was general throughout 
the various portions of the claim and that the value of the claim was 
$3,240, 000 on the basis of 15,000,000 cubic yards of available aes. 
having & mineral value of 18 cents each. | | 
- The evidence produced by the State at the second hearin 2 aisciooed 


the nature and extent of the prospecting and exploration done by the 


State preparatory to that hearing. This work consisted in the sinking 
of eight shafts on the six claims, being at least one shaft on each claim, 
and the running of a tunnel from the middle gulch twenty-four feet 
into the bank of claim No.1. These shafts penetrated the ground to 
lower levels ranging from 60 to 124 feet below the surface, and the 
tunnel was run from the lowest level of the gulch which was about 150 
feet below the surface. The material removed from the shafts and 
tunnel was all fairly sampled and tested and was shown to carry less 
than one cent of gold to the cubic yard. In considering this evidence | 
_ ~your office decision Says: | | 

I am satisfied that down to the level of sivGatesk depth reached by State’s eit 


nesses, in any of these shafts, there is no gold in paying quantities on any of the 
. Six Jocations., 


_ Excepting that the decision erroneously ates 101 feet as the level of 
greatest depth, instead of 124 feet, I fully concur in the conclusion so 
expressed, The evidence of the State to the effect that there is no 
gold in anything approaching paying quantity down. to the 124-foot 
level, is so clear and so convincing that it not only overcomes but 
entirely overwhelms the evidence of the mineral claimant relating 
thereto. The shock thus given to the prior claim and evidence of the 
mineral claimant by the State’s demonstration of the almost barren 
character of the claim to that depth, is now attempted to be avoided 
by the assertion that the mineral value lies below that level, aud this 
despite the fact that mineral claimant’s principal witness at the first 
hearing testified that on this land the gravel in the higher levels carries 
the most gold. : 
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- The Bxoauation of the State’s shafts was generally arrested by water 
found at the depth reached, but on reaching water in one shaft a well- 
borer with a six-inch tube was employed, by which the work was prose- 
cuted to a depth of more than 180 feet below the surface. It is urged — 
by McBride that the use of this well-borer:in earth saturated with 
water, was not a fair method of testing the mineral quality of the 
ground. While this contention is probably correct, the result of this 
experiment is otherwise shown to be entitled to. oun little weight and 
_ cannot be invoked by either party. | 

The other work of exploration . both par diene was that of panning 
gravel and dirt taken from the bottom and along the sides of the gulch, 
and the sinking of shallow pits in, aud the running of tunnels from, | 
the lower portions of such gulch. Here, as elsewhere, the evidence is. 

conflicting, but in this instance the conflict is more difficult of solution. 
This gulch was formed by the action of water. The washing down 
of the gravel has tended to concentrate toward the bottom of the gulch 
all the heavy material, so that what is in the lower portions thereof is 
largely the eGncentrates from the gravel above. A considerable por- 
tion of the gold which was So sparsely scattered through the entire 
body of gravel so washed down, may be, and probably is, embodied in 
this concentrated material so that it furnishes no standard for deter- 
mining the mineral value of the great body of undisturbed gravel and 
ealth in the claim. 

The State has at-all times claimed that where the eintass and dis- 
turbed material in the gulch is penetrated, the untouched gravel so 
reached does not carry sufficient gold to pay for its extraction by any 
method, and that there is no appreciable difference in the amount of 
gold carried by the gravel in the different levels. This claim is sup- 
ported by the State’s evidence deser ibing the prospecting, by its 
witnesses, in the gulch and giving the result of the examination and 
testing of the material taken from the State’s tunnel run on the lower 
level. Opposed to this is the evidence of considerable prospecting in 
that. locality by the mineral claimant and the testimony of some of his 
_ witnesses, that 870 cubic yards of gravel taken by them from an open 
cut in the lower part of the gulch, yielded 2 an average of 105 cents of 
_ gold to the cubic yard. 

It was particularly in connection with this conflict that Seiielals 
Smith directed that the land in question be examined by Mr. Lindgren 
as an expert, aud especially that the undisturbed gravel on the face of 
said open cut should be carefully examined and tested, after the desig- 
nation of the place and its limits by the mineral claimant. . Mr. Lind- 
 gren’s reports, or testimony, show that he faithfully followed the direc. 

tions of the Secretary; carefully examined and tested undisturbed 

‘material at various points and levels along the gulch; and especially 
made a thorough examination and test. of the undisturbed material at 
the point designated by the mineral claimant as the place where the 
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latter claims to have taken out a considerable amount of gravel. These 
reports bear no evidence of partiality, and the qualifications of Mr. — 
_ Lindgren and the manner in which he performed his work are such as | 
~ to give weight to histestimony. He says the land in question, including. 
_ the lower levels and the place so designated by McBride, contains an 
extremely small amount of gold, less than one cent per cubic yard and | 
has no value for mining purposes. 

This fully corroborates and sustains the claim and evidence of the 
State. From all of the evidence, including the testimony of Mr. Lind- 
gren, I am clearly of opinion that the land is not mineral in character, 
is not subject to disposal under the mining laws, and that it passed to. 


_- the State under its school grant. The decisions of your office of Jannary 


4, 1893, and February 5, 1895, are hereby. vacated with instructions to 
distaisa the mineral application. 


PAYMENT—PRE-EMPTION ENTRY. 


GILBERT SCUDDER. 


The government should not be heard to say that the payment of the purchase price 
of a tract of land under the pre-emption law was prematurely made, and not 
accepted by the receiver in his official capacity, where a suit is afterwards 
brought by the government against said receiver, and his sureties, for the - 
recovery of public moneys, unaccounted for, and the price of said land is 
included iu the suin sued for, and said suit is compromised on the payment of a 
stipulated sum in satisfaction of the claims sued-.upon. 


‘Secretary Bliss to the Commissioner of the General Land Office, Septem- 
(W. V. D.) ber 2, 1897. (W. M. B.) 


Gilbert Scudder appeals from the decision of your office, of date 
October 12, 1894, wherein he was denied the right to make entry for 
the land covered by his pre- emption declaratory statemert No. 2738, 
filed March 31, 1885, to wit, the N.$ of the SE.4 and the E.4 of the 
SW. 4 of See. 13, T. 14 8. R. 26 B., Las Gruesk land district, New | 
Mexico, unless payment was made of the purciase price of ane land . 
involved. 

Appellant alleges that payment in full of the eae money in 
question has already been made. 

The récord submitted shows that final proof was made June 26, 1886, 
for the land covered by the above described pre-emption filing. Ravel: 
lant further alleges that the register at the local land office demanded 
payment ot the purchase money for the land claimed at the time final 
proof was offered and submitted, and that he paid the same at the 
time of submitting such final proof by turning over to James Brown, 
the receiver at the local land office, $200.00 in surveyor- penctal’s scrip, © 
which is receivable in payment for public lands. 

Receiver Brown haying failed to account to the. ‘government for the 
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purchase money paid by Scudder, at the time and i in the manner above _ 


described, wrote to Scudder after his retirement from office, as appears 
from your office letter, saying: ‘I am owing you $200. 00 in sur vevors 
—serip.” 

After holding that the showing made by Scudder as to payment by 
him to receiver Brown of the purchase price of the land in question 
was insufficient, your office decision contained further statement and 
ruling, as follows: | | 


A protest was filed apainst the proof which was s not finally decided dnt Augnst | 
15, 1889, when the secretary’s decision upon a motiou for review was promulgated, 

- The land was awarded to Scudder. . 498 

_ Further, no payment could have been legally received until after August 15, 1889, 
and any funds intrusted to Mr. Brown in 1886 were so intrusted as the agent of the 
claimant and not as the agent of the government. (6 L. D., 713.) 


The decision appealed from does not appear to have been based upon 
all the facts as they appeared upon the records of your office DUO to 
and at the date said decision was rendered. 

With the papers constituting the record in this case is filed the affi- 
davit of Eugene A. liske, United States district attorney, which shows 
that suit was brought on behalf of. the government, in the United 
States district court for the third judicial district of the Territory of 
New Mexico, against ‘receiver James Brown and the sureties on his 
bond for the recovery of public moneys received at the local land office 
by the said Brown and which were not accounted for. It further 
appears from said affidavit that the sum of $200.00, which Scudder 
claims to have paid receiver Brown as purchase money for the land 
involved, was one of the items in the bill of particulars or statement 
showing the indebtedness of the said Brown to the government, which 
was sought to be recovered in the aforementioned suit, managed and 
condueted by the said Fiske on the part of the government, and which 
was never brought to trial but compromised by payment of a sum 
agreed upon to the government by the sureties of Brown 

The evidence upon that particular point is corroborated, as appears 
from an examination of the records of your office, by that fur nished by 
an itemized statement contained in ove of the abstracts embodied in 
General Land Office report No. 48,280 (division of accounts), dated 
April 26, 1890, which also shows that the said $200.00 claimed to have 
been paid by Scudder was one of the items which went to make up the 
total indebtedness of $3,793.02, as shown in said report to be due the 
government on July 20, 1889, by Brown, for the recovery of which the 
referred to snit was inatituted. 

It further appears from the General Land Office report No. 55,826 
(division of accounts), dated March 28, 1893, that the suit for the 
above stated indebtedness of Brown was denipromised by his sureties - 
paying to the government the sum of $1,286.38, in full satisfaction of 
the said receiver’s indebtedness, and that Brown and his sureties were 
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discharged from any and all liability on account of Brown’s indebted- 
ness to the government. 

It does not appear from any of the above referred to statements or 
reports upon what particular basis Brown’s indebtedness to the gov- 
ernment—made up in part of the purchase money paid by appellant— | 
was adjusted or scaled, nor does it anywhere appear in the papers or 
reports appertaining to or connected with the referred to suit and com- 
promise that the claim of the government against Brown aud his sure- 
ties for the $200.00 paid by Scudder was abandoned in the compromise 
and settlement between the government and said sureties, whereby the 
government acknowledged satisfaction in full for the moneys making 
up the different items in the statement or bill of pene upon 
which suit was brought. 

if it were true, as stated in your office decision, that the money paid — 
by appellant was not due or payable at the particular time payment 
was made, in that it was paid at the time of presenting final proof, and. 
before such proof was accepted or approved, yet in view of the snbse- 
quent suit by the government against the receiver and his sureties for — 
this amount, among others, and the acceptance of a stated payment by 
the sureties in satisfaction of the claims sued upon, the government 
could not be heard to urge that payment was prematurely made or 
that the receiver accepted the payment in his personal capacity and 
not as the official representative of the government, (Potter v. United 
States, 107 U.8., 126.) | 
It is sufficient for the purpose of this case to know that the banging 
of suit by the government for the recovery of the said $200. 00—it not 
appearing that there was an abandonwent of its claim therefor in the 
compromise and settlement of Brown’s indebtediess—was au acknowl- 
edgment or admission on the part of the government that the same 
had been paid to Brown in his official capacity, and was, furthermore,” 
a waiver of the question as to whether or not said purchase money was 
paid at the particular time it was due and payable under law and regu- 
lations. Itis accordingly held that the appellant Scudder is entitled 
to make entry of the land involved and receive final certificate thereon 
without any additional paymeut of the purchase price of said- land, and 
it is therefore hereby ordered that such entry be allowed, and final cer- 
tificate be issued to appellant, without such payment. 

The decision of your office requiring Scudder to make further pay- 
ment of the purchase price of the land claimed before allowauce of 
entry and issuance of final certificate therefor, is hereby reversed. 


—188— DECISIONS RELATING TO THE PUBLIC LANDS. 


PAYMENT—DESERT LAND ENTRY. 


‘8. W. RUSSELL, ADMR. | 


a Under dis depattuiental regulations governing the submission of final proof, and 


making payment, the entryman is required to make such payment at the time 
‘of submitting proof, and it is the duty of the receiver to accept the money at 
such time; and the subsequent failure of said officer to account to the govern- 
. ment for the purchase price of the land, so paid, will not defeat the right of the. 
- entryman to receive patent without further payment, | 
The cases of Walter Newton, 22 L, D., 322, and Francis J. Dysart, 93 L. D., 282, 
cited and modified. 


Secretary Bliss to the Commissioner of the am Land Office, Septem- 
Ne v. D.) | ber 82,1897, (WLM BY) 


This is an appeal by S. W. Russell, as the administrator of the estate 
of Martin M. Mason, deceased, from your office decision of September 
7, 1894, wherein was rejected the application of said administrator, to 
have the desert land claim initiated by Mason during his life time by 
declaration No. 716, filed January 22, 1889, for section 8, township 14 
south, range 26 east, Roswell land district, New Mexico, passed to final 
entry without further payment on the purchase price of the land. 


In their report of October 12, 1893, to ‘your office, relative to the status 
of the desert land claim in question, the local officers say: 

In the matter of desert land entry No. 716, of Martin M. Mason referred to in your 
letter ‘‘G” of September 3, 1893, Mason made final proof on said entry on the 16th 
day ot November 1891, before A. A. Mermod, U. S. Commissioner at Eddy, New 
Mexico. The proof was held at this office for supplemental proof of reclamation and 
proot of water appropriation, both of which were furnished on March 9, 1893, 

The said final proof was not put on record, | 


Your oftice letter in reply to the report of the register and receiver 
contained statement as follows: = * : 

— It is shown that Mason paid to Receiver Frank Lesnet at date of pr oof November 
16, 1891, $440.00 as purchase money on the final entry. 
Said proof was held to be defective by your office, and the entryman was notified — 
- to furnish supplemental proof of reclamation and proof of water appropriation to 
cure said defects, bgt | | | 

And in disposing of the case SupOH the state of facts as above recited 
your office held, and instructed the local officers, as follows: 

As the money in the case now in question was merely deposited with Frank iGASHee, 
and has not been accounted for nor covered into the treasury, it isa case between 
the claimant and Lesnet, and you are instructed to require the entryman to pay the © 
receiver the proper amount of purchase money due on the. final entry provided the 
proof is correct, and make due returns thereof to this office. 

Receiver Lesnet having failed to account to the government for fe 
purchase money in question, your office in refusing to allow final entry 
to be made of the land involved—though final proof already submitted 
should be found complete and correct-—without further payment of the 
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purchase price of the land, based its action In the matter upon a rule 
alleged to have been laid down by. the Department in the. case of 
Matthiessen and Ward (6 L. D., 713) expressed in the following words: 

Moneys are not payable to a receiver of public moneys until an entry has been 
allowed by the register and certificate given. Any moneys placed in the hands of a 
receiver, or sent to him, to be afterwards applied to an entry, are not moneys law- 
fully paid to the receiver for which the United States is responsible, but are simply 
individual deposits in the nature of a personal trust. Such moneys are not received 
officially, because not authorized to be received, etc. a 


The foregoing was not the ruling of this Department in the case cited, 
but was only a quotation from your office letter in said case. What the 
Department, as a matter of fact, did hold in Matthiessen and Ward, is — 
as follows: (syllabus): 

A payment accepted by the receiver in advance of the time thé local office is ready 
to act upon an application to allow eniry thereunder, is not in pursuance of any 
duty enjoined by law, and a failure to account for such money, in the event that the 
application is refused, is not a default to any oblivation due the aia and 
the sureties of the receiver would not be liable therefor. 

With regard to the material facts connected with the guntieation of 
Matthiessen and Ward to purchase the decision in said case con tains . 
statement as follows: . 

~ An application to purchase uuder the act of June 15, 1880, (was) made ie a 
Matthiessen and Ward as transferees, which was refused by the Commissioner of the 
General Land Office, and said decision was affirmed by the Department upon the 
.ground, that the act of June 15, 1880, gave the right of purchase only to persons 
holding a conveyance from the entryman, and not to — claiming under a mere 
contract to convey. 


Since the above named applicants were not qualified to purchase © 
under provision of section 2 of said act of June 15, 1880, (21 Stat. 237), 
as their claim was based merely upon a “contract to convey,” and not 
upon a “conveyance from the entryman,” the purchase money, paid at 
the time application to purchase was made, was not due and payable at 
such time—nor could it become due and payable at any future time as 
appears from the facts in the case and the law applicable thereto—. 
wherefore the receiver was not authorized to accept such money on 
behalf of the government, by virtue of which fact no liability could 
attach to the government where the receiver failed to account for money 
improperly paid to and nee by him, which constitutes the payment 
an unlawful one. 

The facts in the case of iMeateibenen and Ward being entirely dissim- 
ilar tg those disclosed by the record in the case at bar, the ruling. in 
said case can have no application whatever to the case now under consid- 
eration. In the present case Mason paid the purchase money at the 
time he submitted his final proof on his desert land entry, and there- 
fore at the particular time it was payable, and at which the receiver 
was required to accept it, under rules and instructions regulating the 
payment of purchase money upon lands embraced in all cash entries. 
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Germain to that particular subject will be found General Land Offive 
circular of January 5, 1885, (8 L. D., 298) contaly pe instructions as 
follows: | | | | 

The purchase price of the land sought to be entered should always accompany the 
proof and application to purchase, aud if not found therewith the Papers: must be 
promptly rejected and returned. 

The circular of November 2, 1886, (o L. Db: 200) approved by this 
Department—to registers and receivers at local land offices, contained — 
~ additional instructions in the following words: 

Proofs taken by other officers than registers aud receivers must be immediately 


transmitted, with the money to the register and receiver.... Proof without pay- 
ment must in no case be accepted or received by registers and receivers. 


In the case of Mather V. Brown et ctl. AES L. D. 545) on review, it is 
held that: 7 | “2 3 


The payment or tender of the purchase money is an essential part of the trans- 
action in cash entries of the public lands. 

The ruling in the above cited case is in strict accord with the forego- 
ing regulations and instructions of the Conimissioner to registers and 
receivers of local land offices, and also with instructions, of date Novem- 
ber 18, 1884, (3 L. D. 188), wherein said officers were instrncted that: 


Proof and payment must be made at the same time. Proof presented without 
tender of paymeut must be rejected. 

It would appear from the requirements of the foregoing regulations 
and instructious thatit was equally obligatory npon receiver Lesnet to 
receive the purchase money in question, as it was upon Mason to pay 
it, at the time final proof was submitted, and before examination of 
said proof and in advance of any action thereon by the local office. 

In analogy with the rule laid down in the case of Andrew J. Preston 
(14 L. D. 200) the facts as they appear of record in the case at bar— 
considered in connection with appellant’s statement that the final proof 
submitted shows actual compliance with law—would seem to entitle 
Mason’s legal representative to have the desert land claim initiated by 
the said Mason, deceased, passed to final entry without a second or 
further payment of the purchase money therefor. The said rule in 
Preston’s case is as follows: (syllabus): : | | 

The failure of a receiver to properly account for the purchase money canuot defeat 
the right to a patent under the pre-emption law, where final proof is submitted in 


due form showing one) compliance with law, and full payment is made for the 
land. : 


In that case it is shown that final iconoa? had been wine and accepted, 
that the receiver had given his receipt for the purchase money, and 
that final certificate was issued, but it does not appear from the facts © 
as related in the decision whether the purchase money was paid prior 
or subsequent to examination and acceptance of said final proof. In 
the absence of any evidence to the contrary, however, it will be pre- 
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sumed that the proceedings in all respects were regular and that all 
was done which was required to be done,—the payment of the purchase 
money as prescribed by regulations, at the time final proof was sub- 
mitted and prior to the acceptance thereof. a 
The facts in Preston’s case—in so far as they relate to the time of 
submitting final proof and payment of purchase money, and the neg- 
lect of the local officers to put such proof upon record, and failure of 
the receiver to acconnt for the purchase money turned over to him—are 
Similar, in such particulars, to the facts disclosed by the record in the 
case at bar, and the ruling in the cited case, regarding the government’s 
liability for money paid under the circumstances stated, is based upon 
the rule therein quoted, as laid down by the supreme court in the case 
of MeKnight v. United States (96 U.S. 186) wherein the court says: 


- Witha few exceptions, growing out of consideratious of public policy, the rules 
of law which apply to the government and individuals are the same, There is not | 
one law for the former anél another for the latter. 


The rules of law applicable to the transactions between individuals, 
whereby the principal is made responsible for the acts of his agent per- 
for:ned in the proper transaction of the business of such principal, are’ 
too well known and settled to call for discussion here. | | 

The facts as related in the case at bar clearly show that meseived 
Lesnet accepted the purchase money in question as agent and bailee of. 
the government at the particular time it was made payable and receiv- 
able by regulations and instructions, and that the same was accepted | 
by him in the regular course of business, in his official capacity as such 
agent, while acting within the limits of his authority and recognized 
jurisdiction. Under such conditions I can imagine no consideration of 
publie policy which would except the transaction between Mason and 
the agent of the government from the operation of the general rule of 
the law of agency. 

In the case of ex parte Walter Newton (22 L. D., 322) however, where 
the purchase money was paid at the time final proof was submitted for 
the land sought to be entered, and where said official failed to account 
for the same, upon aeolication by Newton for re-payment of the money, 
it was held (syllabus) that: 


The payment to the receiver of the purchase price of a tract of land before the 
local office is ready to act on the application to purchase makes the receiver the 
agent of the applicant, who must look to such officer for the return of the purchase 
money, if the application is rejected. 

It appears that in said case Newtou did not make final anO0E upon 
his pre-einption claim until more than three years after settlement and 
date of presenting his declaratory statement, and about four months 
after a homestead entry had been made for the land involved, which 
said entry was not made until very nearly two years and eleven months - 
after Newton’s said settlement. A protest was filed by the homestead 
claimant against Newton’s proof and forwarded therewith to the local 
office. A hearing was ordered and the result thereof was that the 


gh 
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local officers found against Newton upon the ground that he “failed to. 

show compliance with the law,” which judgment was affirmed by your 
‘office, and his filing duly canceled. 
_ It was due to non-compliance with law on Newton’ 8 part, and there- 
fore his own fault, that his application to purchase and enter the land . 
_ involved was refused, and while departmental decision denying his 
application for repayment of purchase money paid upon the land 
involved at time of submitting final proof was just and proper, still 
the reasouing upon which that decision is based is fallacious and will 
not be followed. 

And again, in the case of Francis J. Dysart (23 L. D., 282), it likewise 
appears that the purchase money was paid over to the receiver simul- 
taneously with the submission of final desert land proof. Upon appli- 
cation by Dysart for repayment of the money so paid—which the 
‘receiver liad failed to account for to the government ¢ or to return to 

Dysart—it was held (syllabus) that: | . 

. The payment of the purchase price of the land to the receiver before the accept- 
ance of final proof is at the risk of the purchaser, and if said proof is rejected, and 
the receiver fails to account for the money so paid the right to repayment from the 
governinent cannot be recognized. 

The decision in that case, as above indicated, is s based upon the rule | 
therein cited, as laid down by the supreme court in Gibbons wv. United 
States (8 Wall., 274), wherein the court say: _ | 

No government has ever held itself liable to individuals for the misfeasance, laches, 
or unauthorized exercise of power by its officers and agents. 

The act of the receiver in accepting the purchase money paid by 
Dysart, which, in accordance with regulations was due and payable at 
the time of such acceptance, was a lawful act performed in a proper 
manner, and was not, therefore, either a misfeasatice or, In any sense, 
an nnauthorized act on the part of said official in so ‘deceptine the- 
same. It was with particular reference to the unauthorized acts of offi-. 
cers or agents of the government that the court were speaking when | 
they gave expression to the rule above laid down, in connection with 
which the court, later on in the same case, say: 

But it is not to be disguised that this case is an attempt under the dasuiention of 
an impled contract, to make the government responsible for the unauthorized Bene 
_of its officers, those acts being in themselves torts. 

Thus it would appear that the rule laid down by the court in the case 
of Gibbons v. United States, and which is relied upon in the case of 
Francis J. Dysart, supra, is not applicable to the facts in said case as 
related therein, since the act of the receiver in accepting the purchase 
money from Dysart was not, as already shown, unauthorized, but valid 
and proper. 

The principle upon which the governnent is held to be liable or. 
responsible for public moneys received by its bonded officers or agents 
is that the inceptive act of such officer or agent must be authorized 
and lawful iv all particulars. Where the inceptive act is unlawful 
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or unauthorized Hability therefor does not attach to the government, 
But where such inceptive act is a lawful one, and one which is duly. 
_ authorized, then a subsequent unlawful and unauthorized act-on the 


-. part of an officer or agent, such as misappropriating or embezzling 


public moneys received in the due course of business, can not invalidate 
the prior legal act of accepting such moneys so as to relieve’ the 
- government of all responsibility therefor. | 

Dysart’s final proof was rejected for the reason that it failed to show 
entire reclamation of the tract covered by his desert land: entry, and 
he filed his voluntary relinquishmeut, and his entry was thereupon 
eanceled. His application for repayment of the purchase money paid: 
by him and which was unaccounted for by the government’s agent 
could have been considered and disposed of under section 2 of the act 
of June 16, 1880 (21 Stat. 287), relating to repayments, and should have 
been disposed of under the provisions of said statute, instead of upon 
the grounds stated in the decision in said case. 

Payment of purchase money having been made at time final proof 
was submitted in Dysart’s case, it was error to hold that such payment 

to the receiver before the, acceptance or approval of such final proof 

_ was at the risk ot the purchaser in case such proof was rejected, since 
payment is required to be made, as hereinbefore shown, prior to the 
acceptance of proof. 

While the judgmeut in said case was undoubtedly correct, since 
Dysart by and through his own fault alone failed to make final desert 
land entry of the land involved, yet the reason given for rejecting his 
applications for repayment—when.it appears that the purchase money 
was paid strictly in accordance with departmental ruling and existing 
-regulations—upon the ground that such payment was not lawful and 
proper, is not now approved and will not be followed. 

Since Russell, as administrator, in the case at bar, applies for allow- 
ance of final payee of the land in question upon the grounds herein- © 
before stated, and not for repayment of the purchase price thereof, the 
government is not without the authority of law to discharge its obliga- 
tion for the money received and embezzled by Receiver Lesnet, its 
authorized agent. Such liability can be discharged by acceptance or 
allowance of applicant’s application. 

You will, therefore, cause the final proof submitted, as alleged, in 
this case to be examined, and if upon examination the same is found 
correct and sufficient in all particulars by your office, it shall be ap- 
proved, and Mason’s legal representative will be allowed to make final 
entry of so much of the land claimed as has been reclaimed and paid 
for to which the estate of the said Mason, deceased, would he entitled — 
under law, without further paymens of the purchase price of the land — 
involved. 

The decision appealed from, modified as above indicated, is hereby 
affirmed. 

2670—voL 2513 
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ALLEN L. BURGESS. 


| Motion for review of departmental decision of January: 8, 1897, 24 
ie Dig ls denied by Secretary Bliss, September 2, 1897. 


RAILROAD LANDS—SECTION 5, ACT OF MARCH 2 3, 1887. 


GRANDIN ET AL. v. LA BAR. 


In rolaiae that the sent of purchase from ins government under section 5, act. of 

-- March 8, 1887, is not restricted to cases in which the purchase from the company 

- was made prior to the passage of said act, but that the protection extended to 

- settlers in the second proviso to said section is limited to settlement made before 

the passage of said act, the Department recognizes the remedial purpose of said 

section, and the rule of construction that the proviso, being a limitation of the 
remedy, must necessarily receive a strict construction... 


A settler who is claiming the benefit of the second proviso to said section is et 
entitled to plead want of notice as to adverse claims through the company, where 
at the time of his settlement he was apprised of the company’s selection, and the 
record at such time disclosed a conveyance of the land by the company. 


Secretary Bliss to the Commissioner of the General Land Office, Septem- 
(W. V. D.) | ber 2, 1897. _ (Ff. W. ©.) 


Edward G. La bie has petitioned for the exercise of the supervisory 
power of the Secretary of the Interior, in the matter of the case of 
Grandin et al. v. La Bar involving the SW. 4, Sec. 7, T. 146 N., R. 50 
W., Fargo land district, North Dakota, and ‘that further hearing be 
afforded him to the end that he mean catered in his claimed superior 
_ right to said tract. | 

La Bar’s claim to this tract is ben upon a settlement made October | 
1, 1857. The land is within the indemnity limits of the grant for the 
Northern Pacific Railroad company, and was included in its list of selec- 
tions filed March 19, 1883. | 

In the contest that arose between La Bar and the company upon his 
(La Bar’s) application to enter the land, the company’s selection was 
ordered canceled and La Bar was permitted to com plete entry as 
applied for. See departmental decision of October 14, 1893 (17 L. D., 
406). La Bar thereupon gave notice of his intention to submit final 
proof, December 30, 1893, being named in the notice. — 

On December 29, 1893, John L. and William J. Grandin made formal 
application to pneenane this land under the provisions of section 5 of. 
the act of March 3, 1887, (24 Stat., 556), alleging that they had purchased 
the land from the Northern Pacific Railroad company on September 15, 
1876, and on the following day (December. 30, 1893), filed a protest 
against the acceptance of I.a Bar’s proof. _ | | 

La Bar made proof as advertised, which was duly accepted by the 
local officers, the protest by the Grandins being oe and final 
certificate issued to La Bar. 
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In accordance with your office letter of May 4, 1894, the Grandins 
were permitted to offer proof in support of their application to purchase 
and La Bar was specially | cited to appear. © 

At the appointed time both parties appoace and hearing was duly 
held. 

Upon the record made, the local officers reepranended that La. Bar’s 
entry be canceled. Said recommendation was sustained and La. 
Bar’s entry held for cancellation by your office decision upon said 
_ record, and, upon appeal, your office decision was affirmed (23 L. D. en 
In his petition La Bar states that— 


_ I did, on the Ist day of Ootober; 1887, make a pre-emption. settlement on said tract. 
I immediately commenced improvements on thé land, built a house thereon into 
which I’moved my family, and I have continued to reside on that land with my 
family to the present day. It is my only home, and I have on said tract over $3000 
worth of improvements, including a house which cost $900, a barn which cost $500, 
a granary which cost $500, a well which cost $300, and other improvements. ; 

It is not only my home, but all I have, the saving of years of toil. and meee is 
invested in that land. 

When I settled October Ist, 1887, it was wild prairie, not a sod had been turned, 
nor any improvements whatever made thereon. There were no signs or evidence of © 
ownership or possession on the land. . | 

I supposed and -believed that there was no claim to it by any person or persons 
except the government aud the railroad company, and my settlement and improve- 
ments were made in perfect good faith, and were based upon the public orders of the 
Land Department, stating that these lands were subject to entry. 

I earnestly ask your special attention to these facts in relation to my settlement. 
The railroad company asserted a claim to the tract adverse to mine, and after 
much litigation the case was finally decided by the Secretary of the Interior on 
October 14, 1893, in my favor, aud he held that I had a right to make final entry and 
payment for the land (17 L. D., 406). 

In compliance with this decision I did on December 30, 1898, make final entry and 
payment for the tract, and it was at this time that J. L. & W. J. Grandin made 
applicatiou to purchase the tract under the 5th section of the act of March 3, 1887, 
and notwithstanding the express decision which had been made in my favor by the 
Secretary of the Interior, awarding me the land, and the fact I had made payment 
for it, and the fact that I was a settler on the land under the orders of the‘ Land 
Department, and had resided thereon. for years, Secretary Smith did, on August 29, 
1896, render a decision cancelling my entry, and awarding the land to the said 
Grandin (23 L. D., 301). 

Now, this petition is filed to ask that you will correct the wrong and injustice 
inflicted upou me by this action,.and to reconsider this case upon the point that was 
entirely ignored. by Secretary Smith in his decision, and upon a point which justi- 
fies a rehearing in the case. . 

An examination of the decision of Secretary Smith shows that no notice was taken 
of, or any attentiou given to, the fact that I was a settler npon the land, and was 
protected by the express provision of law. I ask for this rehearing, not upon the 
ground that a man can not be a purchaser in good faith from a railroad company 
who makes payment for his land with the stock issued by the company, which. was - 
the only question discussed by Secretary Smith in his decision, but I ask it upon the 
ground ‘that the land upon which I was a settler was not subject to purchase nnder 
the Sth section of the act of March 8rd, 1887, that it could not be thus purchased: to 
the exclusion of my right as a settler in good faith. 

The. proviso to the 5th section of the act of March 3, 1887, expressly stipulates 
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that the provisions of said section shall not apply to land settled upon subsequent 
to December 1, 1882. In other words, lands thus settled upon are excepted from the - 
operation of said section. ‘This provision of the law is clear and explicit, and I 
submit that it was in accordance with the general tenor of land legislation, which 
has for its aim and purpose the settlement of the public lands, and the protection of 
bona fide settlers, who have, upon the faith given to the promises of the government 
by its citizens, made their homes npon the public lands as I have done. 
. Tamaware that the Land Department has held in some cases that the proviso to 
the 5th section of the act of March 3, 1887, pEeeae settlers, does not apply to 
those who settle after the passage of said act. 

In the argument filed in support of the petition, after referring to 
the rulings of this Department to the effect that a settlement under 
the second proviso of the 5th section of the act of March 3, 1887, 
(supra) must have been made before the passage of the act, it is stated — 
_ The Department held-(22 L. D., 238), that a party who purchased from the rail- 

road company ee to the passage of the act of March 3, 1887, is protected my 
the st | 

Let us carry these two rulings to their iaatoul conclusion and see how cruel and 


unjust it is to hold that a purchaser subsequent to the passage of the act is protected 
by its provision, but that an honest and bona fide settler is not thus protected, 


In the ease of Osborn et al. v. Knight (on review), 23 L. D., 216, the 
contention was made that the decision in the case of Balch ». Andrus; 
(22 L. D,, 238), in effect overruled the previous holdings of this Depart- 
ment on the question as to the right of a settler under the second pro- 
viso to said section 5, of the act of March 3; ed and in the answer 
thereto it was stated: ; 


Under the repeated rulings of the Department, a settlement claim initiated after 
the passage of the act. of March 3, 1887, cannot affect the right of the purchaser 
from the company to make purchase from the United States under the provisions 
contained in the body of section five of said act (Chicago, St. Paul, Minneapolis and 
Omaha Ry. Co., 11 L. D., 607; Union Pacific R. R. Co. et al. v. Mekinley, UWL. D., 
237; and Bwinatord: et al. v, Binet, 19 L. D., 9). . 

{ can sce no reason for changing this Holding. nor does the decision of this Depart- 
ment in the case of Balch v. Andrus (supra) make a change necessary. 

The fifth section of the act of March 3, 1887, was remedial in its nature, and should 
‘be liberally construed to enbrace the remedy, viz: the protection of those who had 
‘in good faith brought (bought) lands supposed to have passed under a railroad land 
grant which had, for any reason, been excepted therefrom. 

In the case of Balch v, Andrus (supra) it was held: | 
‘That it can make no difference whether the purchase from the company was made | 
before or after the passage of the act of March 8, 1887, if made in good faith, believ- 
ing the title to be Boo and before the land purchased was held to be excepted from 
the grant.’ 

The second proviso to said scion in favor of settlers was @ limitation upon the 
tight of purchase and should be strictly construed. To hold that it embraced 
settlements made after the passage of the act of March 3, 1887, would be to offer 
an inducement to ‘jumpers’ to settle upon lands held under a title believed to be — 
good, a purpose it cannot be believed was intended by the legislators. 


La Bar claims to have had no notice of any claim through the rail- 
road company at the time he made his settlement, but the proof made. 
by the Grandins shows that their deed from the company was recorded 
as early as March 10, 1877, more than ten years prior to his settlement. 
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This was constructive notice to La Bar, and as he was apprised of 
the selection by the company he was put upon Inquiry as to whether | 
the land had been sold by it. 

While it is unfortunate that he had expended large sums in the 
improvement of this tract, yet this Department is powerless to afford | 
him protection in the same by patenting to him the land under his 
entry. 

The petition is accordingly denied and her ewith returned for the files 
of your office. 7 


PENNINGTON v. NEW ORLEANS Paciric Ry. Co. 
Motion for review of departmental decision of July 27, 189%, 95 Lu. D., 


- 61, denied by See cretary Pusey Bepvembera) 1897, 


RELINQUISHMENT—VOLUN TARY ACT—AGEN d 
KERR wv KELLY. 


Arelinquishment will not be recognized if it does not appear to have been the vol- 
untary act of the entryman. — | 

Under a relinquishment executed without consideration, and for the panent of one 
holding a fiduciary relation to the entryman, it is incumbent upon the party 
presenting the same to show that no advantage was taken of the entryman, if 
the good faith of the transaction is called in question by him, | 


Secretary Bliss to the Commissioner of the General Land Office, ‘Septem- 
(W.V.D)- ber 2,1897.. : S(O Wee Po) 


On February 23, 1886, Thomas Kerr made timber culture entry, No. 
1163, of the SW. i of See. 34, T. 23 §., R. 28, Visalia land district, Cali- 
fornia. On June "28, 1892, Edward J. Kelly filed an affidavit of contest 
against said entry, hich was received by the local officers, a as to 
a prior contest then pending against said entry. 

On August 30, 1893, Kelly withdrew his contest and filed a relin- 
_ quishment of aud timber culture entry, purporting to be executed by 
said Kerr on November 29, 1890: whereupon said timber culture entry 
was canceled on the records of the local office. On the same day Kelly 
presented homestead application for said land, which the local officers 
received and held suspended until the final Hianosition of the pending 
prior contest. 

On September 4, 1893, Kerr filed an application, whereby he asked 
that his tinber culture entry be reinstated on the ground that he never 
knowingly executed said relinquishment, and if he did execute the 
same that he was then confined in the hospital of the city and county 
of San Francisco, California, and was in feeble health, and it was pro- 
cured by his being deceived as to its nature, and that the same is 
fraudulent and is not an abandonment duly acknowledged by him. 

A hearing was thereupon had before the local officers on September 
24,1895. Upon the testimony submitted the local officers, on October 
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17, 1895, found that Kerr executed said relinquishment when he was 
in. a very feeble condition; that he did not intentionally execute and 
deliver it to Kelly, or any one else, to file, and that there is no evidence 
of its delivery; and they recommend that the relinquishment be. seb 
aside and Kelly’s timber culture entry reinstated. _ 

On appeal, your office, by decision of April 22, 1896, held that it is. 
plain that this relinquishment had no legal effect; that a relinquish- 
ment to be effective must be the voluntary act of the entryman; and 
that Edward Kelly, the father of Edward J. Kelly, received the relin- 
quishment, while he was Kerr’s agent, when -he received other papers 
from Kerr for safe keeping; and that it was not in legal contemplation 
such an instrument, while it was in his custody, and that no authority 
is shown, or claimed, authorizing Edward Kelly to -deliver the relin- 
quiahinent to his son, Edward. J. Kelly, or to file it himself in the land: 
office, and affirmed the judgment of the local officers. 

Kelly appealed to the Department. 

The material facts are sufficiently stated in the decision appealed 
froin, and I concur in your office decision that the relinquishinent should 
be Rot aside and Kerr’s timber culture entry reinstated. 

In the case of Deming v. Cuthbert et al., 5 L. D., 365, it is held that 
itis competent for the Department to investigate ae jereuanie whether 
a relinquishment was executed in good faith, or whether the Depart- 
meut has beeu imposed upon by fraud. And in the case of O’Brien ». 
Richtarik, 8 L. D., 192, it is said that it is well settled that a relinquish- 
ment, to be effeative, must be the voluntary act of the entryman. 
~ Kerr swears that the relinquishment was not his voluntary act, and 
that it was not filed in the local office with his knowledge or conseut. 
And it is not pretended that it was executed by Kerr for a valuable con- 
sideration. If it is claimed that it was executed for the benefit of 
Edward Kelly, without consideration, the testimony shows that at the 
time Kerr executed the relinquishment, Edward Kelly occupied a con- 
fidential relation to Kerr—that he had been authorized by power of 
attorney to represent Kerr in the contest then pending against his entry, 
and it is an established principle of equity jurisprudence, that a party 
seeking to set aside a gift, or other disposition of property in favor of 
one who stands in a fiduciary relation to him, is not called upon to show 
direct fraud, or advantage taken of the adatidential relation between 
them; but that such party ought himself to show that nosuch advantage 
was faken: that all was fair; that he received the gift freely and know- 
ingly on tie giver’s part, aiid as a stranger might. (Story’s Equity - 
Jurisprudence, Secs. 307-308-311-315.) 

Edward J. Kelly has not thought proper to call his father, Edward . 
Kelly, asa witness, and itis not shown that no advantage was taken of 
’ Kerr, that all was fair. And the defendant Edward J. Kelly does not 
pretend that he paid anything for the relinquishment. The Department 
will not sanction such a transaction. Your office decision is affirmed 
~ accordingly. | : 
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BEHAR v. SWEET. 


Petition for reconsideration of departmental action herein, see at 
L, D., 158, denied by Secretary Bliss, September 2, 1897. : 


— 


SEGREGATION SURVIEY—MEANDER LINE—RIPARIAN RIGHTS. 


SvaTE OF CALIFORNIA. EY AL. v. UNITED STATES ET AL. (ON 
REVIEW.) 


In the case of a survey that is closed upon a meander line run for the purpose of 
separating arable lands froin alleged swamp and overflowed lands, lying upon 
the borders of a lake, thus leaving a tract unsurveyed between the shore of said - 
lake and said meander line, parties taking title to the lands so surveyed acquire 
no riparian rights to the unsurveyed lands lying beyond said meander line. 


Secretary Bliss to the Commissioner of the General Land Office, Septem- 
(W.V.D) ber 2, 1897, | (GC. J. G.) 


A motion has been filed in this Department for review of its decision 
of January 30, 1897, in the case of State of Valifornia-eé al. v. The United 
States e¢ al. (24 L. D., 68), involving certain unsurveyed lands, border- 
- ing on Little Klamath Lake, in T, 47 N., BR, 2 E. and T. 48 N., RB. 1 E., 
M. D. M., San Francisco land district, Galiforiia, 

The main point upon which said departmental decision was predi- 
cated is that the lands in controversy have never been officially sur- 
veyed. The Department therefore directed a survey of the unsurveyed 
lands in T, 47 N., R. 2 E., in order. to quiet certain titles thereto, but 
refused to direct a survey of the lands in T. 48 N., R. 1 E., because it 
does not appear that. title to any of said lands has passed from the | 
government. 

The grounds for the motion for review are stated a0 the following 
specifications of error: 

1. In finding that the land at the date of the survey was neither swamp Aad ior 
part of the lake-bed. 

2. In holding that the land at the date of the survey should have been surveyed 
as agricultural public land. 

3. In holding that the plat is erroneous in representing the land as part of the 
lake-bed. 

4. In assuming power to correct supposed errors in a previous final tua enent of 
the Devsctnent. 


®. In holding that the ita of the present case required or justified the exercise of 
said supposed corrective power. 


For the purposes of the present decision it’ will only be necessary to 
_ Invite attention to some of the salient facts upon which the former 
| departmental decision was based. | 

The original proceedings in this case were ‘instituted by John A, 
Fairchild et al., who, styling themselves as “applicants for the gov- 
ernment title to the swamp and overflowed lands hereinafter described,” 


¥ 
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petitioned the governor oe California for an immediate survey of said 
lands. 

Subsequently W. B. McGill et al., representing fieninelyes as home- — 
stead settlers upon the lands in question, intervened by filing a petition 
in which they denied the claim of the State of California and the 
swamp land claimants, that said jauds are or were Swamp and. over- 

flowed. They therefore , 

prayed thatthe lands be officially surveyed, with a view to determining the respective | 
‘Tights of the State of California and the swamp land claimants on the one hand, and 
of the United States and the homestead settlers on the other; 3 in order that they may 
be able to make their entries according to law. 

A hearing was accordingly bad, and in due time all the papers in the 
case were transmitted to your office. The principal question at said 
hearing was as to the character of these lands at the date of one, 
Swamp-land grant, namely, September 28, 1850. | 

It appears that the survey upon nich the first plat of T. 47} N., 
RR. 2 E., was based, was made in the year 1874. At that time United 
States Deputy Surveyor McKay ran and established a meander line to 
mark the boundary between the “plateau” of arable public land and 
the lands which he considered swampy and unfit for cultivation. This 
left unsurveyed a tract, containing by estimation 7,080.69 acres, be- 
tween the arable land aforesaid and the boundary of Little Klamath 
Lake. This is the tract in controversy and was designated by the 
deputy surveyor on his plat and field notes as “swamp and overflowed 
land.” It lay between the “inner meander line,” so called by the sur- 
veyor, separating the arable from the alleged swamp and overflowed 
Jand, and the “outer meander line” (imaginary) separating the swamp - 
. and overflowed Jand from the waters of the lake proper. The sub- 
“divisional lines were closed at the “inner meander line,” thus leaving, 
as heretofore stated, the land in question unsurveyed. : 

Your office, in a letter addressed to the surveyor- general, 


found the returns of survey defective and irregular... . in that neither the exte- 
rior meanders nor subdivisional lines were actually established in the field; ..... 
but the line called the outer line of tule, etc., or segregation of the impassable 
swamp from the open lake, althongh run aud measured on the ice, was not marked 
in any manner, neither was there any subdivisional corner set or driven in any part 
of the “impassable swamp.” | 


Your office thereupon took the following action: 


Under these circumstances the survey as a whole, cannot be aonkonen by this 
office, and is therefore rejected in so far as relates to the running of said “outer 
meander line” and the consequent platting of swamp lands. 


I have to direct that upon receipt hereof, you will make annotation upon the plat. 


and field notes of this survey, of my decision, and prepare a new plat showing the 
survey of the township only to the ‘“‘inner meander line,” so called by the surveyor., 
The surveyor general went in person upon these lands and “carefully - 
retraced the line of segregation of the swamp and overflowed land from 
the dry Iand.” In his report to your office he says: af 
I found that said Tine was properly established; and that the meander ie of Mr. 
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McKay’s survey had been properly run upon the shores of the lake, and might have 
been established at any time by submitting to a little inconvenience and wading 
through the mnd—the waiting for the formation of the ice being wholly unnecessary. 


On March 20, 1894, your office rendered a decision in this case, find- 
ing that for many years (prior to 1874, and doubtless in 1850) the waters — 
of Little Klamath Lake covered all the lands which were subsequently 
found to be situate outside of the meander line established by McKay 
in his survey of 1874 and 1879. 

After thus finding that these lands did not pass to the State of Cali- 
fornia under the swamp land grant of September 28, 1850, your office 
decided as follows: 


It therefore seems clear that the requisite exterior, meander and snbdivisional 
lines in T. 47 N., R.2E., M.D.M., should be extended, where the title to the lands 
up to the shore line rafaaitia in “thie government, and you are accordingly hereby 
authorized to award a contract to a competent and reliable deputy surveyor for the 
extension of said lines. .This authorization, however, must not be applied to any 
portion of the uncovered or recession lands in said township when the titles to the 
lots adjoining the original meander lines of Little Klamath lake in sections 17, 18, 
19, 20, 30, 34 and 35, as hereinbefore detailed, have been disposed of; it being held 
in hoe cases that the riparian rights of said adjoming Proprietors: must be recog- 
nized. 

No appeal w was taken from your said office decision either by the § State 
of California or the swamp land claimants; consequently the question — 
as to the character of these lands is eliminated from the case, leaving 
it to stand upon the petition of the homestead settlers for an official 
Survey, ‘‘in order that they may be able to make their entries according 
to law.” The only question to be decided, then, was whether the land 
upon which these people have their ineinies was or was not public land 
which had not been officially surveyed. 

The swamp land claimants have appeared in opposition to the ikoimex 
stead settlers, now “claiming as riparian purchasers of the lands 
involved,” and file a motion for review of departmental decision of 
January 30, 1897, as heretofore stated; thus expecting, as was stated 
in said decision, to accomplish the same practical results that they had 
hoped to attain ly their petition as swamp land claimants. 

The Department approved the finding of your office that on September . 
_ 28,1850, these lands were not swamp and overflowed, and affirmed your 
office ccieion disallowing the claim of the State of California to said 
lands under the swamp Jand act. 

The Department did not concur, however, in the finding of your office 
that the lands in question were once part of the bed of Little Klamath _ 
lake, or that the fractional lots shown upon the maps of the township 
abutted upon or were adjoining to the shore of said lake, or that the 
owners of said lots had riparian rights which must be recognized. It 

was held that : 


the topography of the neighboring country as shown in evidence, proves conclu- 
Sively, that it is physically impossible, that the lands referred to, could have been 
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covered in 1850, or in 1874, or in 1880, or at any other time, since 1850, by the waters 
of Little Klamath lake. 


As to the character of said land the Department held as follows: 


Moreover, if it were true that in the year 1850, said 7,080.69 acres constituted part 
of the bed oF Little Klamath lake and were entirely covered by its waters, that fact 
(if shown) would be inimaterial and irrelevant in this case. If in the interval 
between 1850 and 1874, said 7,080.69 acres had been brought to the light, by accretion. 
or by reliction—by the gradual accumulation of earthy matter or by the recession — 
of the waters of the lake—such increment of land would have been in 1874 the 
property of the United States as the sole owner during that period of time. , 

The witnesses all agreed that in 1874, there was no lake upon the land in contro- 

versy; and that the estimated tract of 7,080.69 acres, designated on the first map as 
“swamp and overflowed land,” was land in full view. They differed as to the 
character of the land, whether it was in whole or in part, wet or dry—arable or unfit. 
for cultivation. It is not necessary for the disposition of this case to decide between 
them. It is enongh to‘find, as the Department does, that there is a large body of 
public lands belonging to the United States which has never been surveyed now 
occupied by homestead settlers. 


Thus, contrary to the allegation in the first specification of error, the 
Department refrained from finding what was the character of these 
lands at the time of the 1874 survey. 

What is known as the official map of February 3, 1880, was con- 
structed from the field notes of the surveys on file in the surveyor 
general’s office, in accordance with the instructions contained in your — 

office letter rejecting in part the survey of 1874. This Department, in 
construing said instructions, employed the following language: 


Your. office distinetly recognized ‘‘the inner meander line so called by the sur- 
veyor,”—not as a meander of Little Klamath Lalke—but as the line of demarkation. 
between the lands high and arable, and the lands alleged to be swamp and over- 

flowed; and plainly directed the surveyor general to “prepare a new plat showing 
' the survey of the township only to that line,” which was in fact the extent of 
McKay’s actual survey. Your office thus approved the plat and survey and field 
notes first returned, so far as the courses had been run, lines meandered, and corners 
established, actually, in the field; and rejected them only as to the residue of the 
township. The new plat was intended to show that the township was only partially 
surveyed; and that all the lands north und east and northeast of the arable land 
aforesaid were nnsurveyed, . 


From this it may be seeu that the Depar tment did a find iat the. 
land at date of survey should have been surveyed as agricultural land, 
as set out iv specification of error number two; only that the latids 
outside the “inner meander line” were unsurveyed. Neither did the 
Department hold that the plat of survey was erroneous in representing 
the land as part of the lake bed, as claimed in specification number ’ 
three; only that the plat represented no survey north and east and 
northeast of this meander line. The Department held that the new | 
plat and the first plat, which were bound together, 


show conclusively that none of the lots surveyed and numbered therein abut upon 
or adjoin Little Klamath lake ;—except lots 4, 5 and 6 in section 25, which have not 
been disposed. of by the United States. 
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It was therefore held that none of the owners of these lots have any 
riparian rights whatever; “that the lands granted by their patents 
were limited by the straight subdivisional and meander lines which 
defined the lots on the face of the map.” As previously set out herein, 
the deputy surveyor did not make an actual survey north of his meander 
line which separated the arable from the alleged swamp and overflowed 
lands. Your office directed that a new map be constructed from the 
field notes of the actual surveys, ‘showing the survey of the township 
only to the ‘inner meander line’.” This new map was recorded as the 
official map, and all filings, entries and patents were made and issued 
with reference to said map. The lines of survey were closed upon this 
inner meander line, which separated the arable lands according to the 
survey from lands that have never been surveyed. Hence, the pat-— 
entees could have no riparian rights, as they were limited by said line, 


_ the unsurveyed lands outside thereof belonging to the United. States. 


The Department deems it unnecessary to consider specifications of 
error numbers four and five. From what has been set forth herein it 

may be seen that the motion for review presents no essential matters 
of law or fact not heretofore carefully considered and an judicoten: 
The said motion is eet denied. 


——————y 


DOYLE v. BENDER. 


Motion for review of departmental decision of June 17, 1897, 241. D., 
(535, denied by Secretary ca peda 2, 1897. 





RAILROAD GRANT-SWAMP GRANT—ADJUSTMENT. 
DORN v. ELLINGSON. (ON REVIEW.) 


A notation appearing of record, at the date of arailroad grant, that a tract has been 
selected as swamp land is ineffective as against the operation of the grant, if, at 
such time, said notation appeared of record without authority of law. 


Secretary Bliss to the Commissioner of the General Land Office, Septem- 
(W. V. D.) ber 2, 1897, : (Hi. M. BR.) 


This case involves the NE. 4 of the SW. 4 and the NW. + of the 
SH. 4 of Sec. 18, T. 98 N., R. 10 W., Des Moines land district, Iowa, 
and is before the Department upon motion for review of depart- 
mental decision of February 18, 1897 (24 L. D., 163). 

It appears from the record in this case that this land is within the 
primary limits-of the grant to aid in the construction of the McGregor — 
and Missouri River Railroad under the act of May 12, 1864 (13 Stat., 72). 

This land was contained in a list that was filed in your office March 
17, 1852, by George B. Sargent, SEER, general, and therein described 
aS Swamp land. 
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On March 24, 1895, Elling H. Ellingson, the defendant, made home- 
_ stead application, which was allowed by the local officers on account.of 
waiver by the Secretary of the State of Iowa, showing that the selec- 
tion above referred to did not appear among the swamp selections of 
the county wherein this land was situated. 

~ On July 5, 1895, the local officers transmitted the record 3 in the appli- 
cation of David Dorn to make final proof of his right to purchase under 
the fifth section of the act of March 3, 1887 (24 Stat., 556), 

In the decision under review it was held that the tracts in contro- 
versy did not pass to the State of Iowa under the swamp land act, 
but did pass to the McGregor and Missouri River Railroad under the 
act supra, and therefore to its successor the Chicago, Milwaukee and 
‘St. Paul Railroad Company, and in consequence thereof no right of 
purchase existed on the part of David Dorn, the land not having been 
excepted from the grant to the railroad company. In said decision 
reference was made to your office letter “K” of. October 30, 1891. 

In the motion for review ib is said 7 


It is admitted by this petitioner that said letter contains a correct statement of 
the facts relating to the filing of the “Sargent” list, the approval and subsequent 
revocation of approval by the Department of part of the selection embraced in said 
list, and the re-selection under the State Jaw of 1853 of some of the tracts reported 
by Surveyor-General Sargent, and the omission to select other tracts—those in con- 
troversy here among the latter so reported. 


In the decision of February 13, 1897, in referring to ‘ihe filing of the 
list by George B. Sargent, it is said (24 L, D., 163): 


In filing said list the surveyor-general did not state that the State of Iowa had ° 
determined through its proper agents to accept its field notes-as a basis of adjust- 
ment, but subsequently, on March 21, 1852, he so stated, but forwarded no agreement 
to this effect. And thereafter, by act of the State legislature, January 13, 1853, the 
swamp lands were granted to the various counties and provision was made for sur- 
vey and selection by county surveyors. So it appears that if the agreement was 
entered into as reported by letter from Mr. Sargent, this action tee the part of the 
legislature was a repudiation of it. 

Upon representation made +o your office, on February 19, 1855, 2 communication 
was by your office addressed to the Department, asking that the former approval of 
. the “Sargent list” made by the Department upon the recommendation of the Com- 
missioner of the General Land Office, be revoked, and thereafter, to wit, on March 
1, 1855, said approval was revoked. Prior to this time other lists had been filed 
shaven the swamp lands claimed by the State under the swamp act, 


~ Counsel in his argument to sustain the motion calls attention to 
various inaccuracies alleged to be contained in letter “K” of October 
80, 1891, of your office. I do not deem that these inaccuracies go to 
the question at issue. The Sargent list was one made by the surveyor- 
general of the State of Iowa in which certain land was returned as 
swamp land. There were two ways in which the State of Iowa might 
assert claim under the swamp land act: One was by the adoption of 
the field notes of the surveyor-general—in other words, by adopting 
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the Sargent list as a basis of settlement—and the me by selections 
made in the field by its own agent. - | 
Whilst it appears that the surveyor-general reported that the State 
agreed to accept his field notes as a basis of settlement, it is apparent 
from the record that such was not done, but tbat the State, by agents 
in the field, undertook to determine eee tracts of land inured to it 
under the swamp act.. 
~ In this connection yon said office letter ““K” states that Mr. Sar gent 
said— 7 | ye. 4 
That the State, after long delay, had sewelided to adopt the field notes as the 
basis of the list, but he did not forward any agreement such as the other States 
~ entered into when the field notes were wade the basis of adjustment. 
Here was a return made by the sur veyor-geueral, nnaccompanied by 
any written evidence of acceptance upon the part of the State, followed 
shortly thereafter by the State putting its agent in the field for the 
purpose of selection, and ignoring and failing to set up claim to this 
land under the Sargent list, so far as this record discloses. 
Prior to the confirmatory act of March. 8, 1857, (11 Stat., 251) the 
approval theretofore made by the Department of the Sarpent list was 
revoked, to wit: on March 1, 1855; and while it is true that at the date . 
of the grant to the failkoad: company there appeared upon your tract 
books, in reference to the land in controversy, the notation “selected 
as swamp March 17, 1852,” such statement remaining on the record 
was without authority of law, the approval of the Department having | 
' been revoked and no subsequent claim having been asserted to this 
land by the State under selection of its agents in the field. a 
No good reason appearing for disturbing the former decision, it is 
adhered to, and the motion for review is denied. | 


SOLDIERS? ADDITIONAL HOMESTRAD—CERTIFICATION. 
LORENZO D. CHANDLER. 


The right of : an alleged assignee of a soldier’ 3 additional homestead right to a certi- 
fication of said right cannot be recognized where the Department, without notice 
of said assignment, has allowed the soldier to make an additional entry in 
person. _ 7 . 


Secretar: yy Bliss to the Commissioner of the General Land Office, Septem- 
(W. V. D.) | «ber 38,1897, (C. J. W.) 


Your office letter “CO” of February 11, 1897, reports : a request made 
by the attorney of M. J. Wine to have his ioplication for re-certification 
of soldier’s additional right, in the name of Lorenzo D. Chandler, 
excepted from the ruling of the Department in the ease of Elijah C. 
Putman (23 L. D. 152), and you ask for instructions in reference thereto. 

Jt seems that Lorenzo D. Chandler, April 13, 1866, made homestead 
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entry No. 3329, Springfield, Missouri, series—-final certificate No. 1274, 
issued June. 17, 1873—eighty acres, which was duly patented. : 

On May 10, 1875, soldier’s additional homestead entry No. 671, final 
| certificate No. 204, was made at Susanville, California, under the pro- 
visions of section 2306 of the Revised Statutes, for eighty acres—the 
8. 4 of the NW. § of Sec. 3, T. 27 N., R. 7 E.—by Lorenzo D. Chandler, | 
_ which passed to. patent, but this patent and entry were canceled May 
10, 1882, by decree of court, on the ground that the entry was uy 
lently obtained. (See 13 C. L. O., 167). 

On June 6, 1882, Heylmun and Kai acting for M. J. Wine, filed an 
application for the issuance of a certificate of additional right in Chand- 
ler’s name. No assignment, no notice of assignment, and no ove of 
attorney accompanied this application. 

November 2, 1885, D. K. Sickels filed an application for issuance of 
similar cer tificate i in Chandler’s name, together with a power of attorney, _ 
executed by Chandler, Uctober 27, 1885, authorizing Sickels to prose- 
cute Chandler’s claim for additional homestead. April 2, 1886, Sickels 
and Hickox asked that Chandler be allowed to make an additional. 
entry in person, under the provisions of departmental circular of Feb- 
ruary 13, 1883. May 19, 1886, it was held by your office that Chandler 
could exercise his right to make additional entry in person. On July 
19, 1886, Heylmun, surviving partner of Heylmun and Kane, appealed 
froin that decision but the appeal was-subsequently. dismissed by the | 
Department (7 L. D., 356). In the decision it was said: 

Pending this appeal, it appears from the records of your office, Chandler went. to 
the local office. at, Lamar, Colorado, and there on oe 7, 1887, made his addi- 
tional entry in person. 

‘This action on his part makes it unnecessary to consider further his ecueauibh 
for certificate. | | 
As the certificate would be only the evidence of his right to make entry, it is plain | 
that its issuance now would not serve him, as he has already exercised the right. No 
judgment on the question of his right to certification, therefore, will be rendered. 

Appellant Heylnun complains of the substitution by Chandler of other attorneys, 
without notice to him. This however is a matter between client and attorney, and 
raises questions which it is not deemed appropriate for the Department to consider, 
the fact being that applicant, having exercised his right, has removed the basis of 
his claim for certification. a 


That case was closed October 29, 1888, and no further steps were 
taken until December 10, 1895, when the matter was called up by the 
letter of Mr. Hazelton, attorney for Wine, who, it is alleged, is a bona 
fide purchaser of Chandler’s right, by assignment. July 21, 1896, Mr. 
Hazelton, as such attorney, filed two powers of attorney executed by 
Chandler to Wine, dated respectively May 29, 1882, and Jine 6, 1887. 
These powers of attorney authorize Wine to locate lands under 
Chandler’s additional right and to sell such land, and are coupled with. 
an interest in Wive which is declared to be irrevocable. | 

While the right to an additional entry has in fact been exercised by 
Chandler, no certificate of the right was ever issued, and, as held in 
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the case of Ehjah Putman, no such certification was necessary. The 
entry of eighty acres by Chandler at Lamar, Colorado, which passed | 
to: patent February 2, 1889, exhausted his right to an additional entry. 

The fact of assignment and the powers of attorney on which Wine 
relies were not made known to your office until after the additional 
right had been so exercised by the soldier. Under theruling in the | 
Walker case (25 L. D., 119) Wine is not. entitled to the certification - 
asked, for the reason that his claim under the assignment was not 
made or asserted until after Chandler had in person exhausted the 
right to an additional entry. If Chandler had been allowed to make 
the additional entry after the assertion of Wine’s claim under the 
assignment a controversy might arise whether another entry could uow 
be made by Wine under the assignmert, or whether he would have his 
remedy only against Chandler or the land so additionally entered by | 
Chandler, or whether he would be without remedy; but no such ques- 
tion is presented in this case, and no decision thereof is now necessary; 
neither was it intended to determine that question in the Walker case, 
ie | 

There is nothing i in the record to suthonine this case to be excepted 
from the ruling in ue case of Elijah C. Putman, ‘ang the request is 
denied. 7 : 


SOLDIERS’ HOMESTEAD~MINOR—COMPLIANCE WITH LAW. 
LABATHE 2. ROBORDS. 


The validity of a soldier’ s homestead entry, regularly made on behalf of a minor by 
his curator, is not affected by the unauthorized agreement of said curator to 
convey the title, when acquired, to.another person. 

The cultivation and improvement of the land covered by such entry procured by. the 
curator, in such a case, may be deemed a sufficient compa ance with the law as 

. construed by the circular regulations then in force. 


Secretary Bliss to the Commissioner of the General Land Office, Sentai: 
(W. V. D.) ber 3, 1897. (ii. B., Jr.) 


On November 22, 1894, Charles Love, minor orphan child of William 
Love, by E. M. Robords, curator, made homestead entry No. 17,151, 
under section 2307 of the Revised Statutes, for lots 1, 2 and 3, of section 
6, T. 44 N,, B.15 W., St. Cloud, Minnesota, land district. On March 23, 
1896, Seymour Labathe initiated a contest against said entry, charging, | 
in substance, that the same was unlawful and fraudulent in that it was © 
made by said Robords in collusion with one Lyman M. Linnell in pur- 
suance of .a corrupt agreement between them to secure title to the land 
above described by means of the homestead right of the said Charles 
_ Love, for their own sole gain and advantage, in fraud both of the right - 
of said Charles Love and against the United States; and that there ~ 
had never been any settlement or improvement on the land nor any 
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cultivation thereof by said Robords or said Charles Love, nor by any 
- one in the interest of the latter. 
A hearing was duly had October 1, 1896, and from the tastinony 
adduced thereat the local office, on Movenibér 13, following, found in 
favor of contestant, and recommended the cancellation of the entry. 
On appeal by Robords, your office, on January 23, 1897, affirming the 
decision of the local office, decided that Kobords made the entry fraudu- 
lently; that he had no authority, as curator of Charles Love, to make 
the entry, and was not acting in the interest of said Love, but sought to 
acquire title to the land for his own use and benefit; and therefore held 
the entry for cancellation. obords’ appeal, in which he assigns error 
upon each ground of the decision of your office, brings the case here. 

It appears that Charles Love, in whose behalf this entry was made, 
- was born August 28, 1875; that he was the son of William Love, who 
‘served as a private soldierd in the war of the rebellion in Company “B”, 
39th Regiment of Iowa Infantry, from August 11 , 1862, to June 5, 1865; 
that the father, William Love, died about September 10, 1876, earns 
a widow, the ciobhier of Charles Love; that the widow: cemented In 
1877, aaa died in June, 1894; that on July 28, 1894, said E. M. Robords 
was appointee” curator of the estate of said Charles Love, a minor and 
person of weak mind, and residing in Greene county, Missouri, by the 
probate court of a county; and that at the date of said entry said 
‘Charles Love was the only minor child of said William Love, and when 
this contest was initiated was an inmate of the poor house in said 
county and had been there for some time previous. _ 

It further appears that prior to the date of said entry said Robords 
eutered into an oral agreement with said Linnell to the effect that the 
latter was to cultivate and improve the land above described in behalf 
of said minor, and that after title to the same had been perfected under 
said entry, Robords was to sell the same to Linnell for five dollars per 
acre; and that within six months from the date of said entry Linnell, 
pursuant to his agreement with Robords, had a house built on the land | 
and three quarters of an acre of the land prepared for cultivation and 
part of it planted in garden vegetables. 

This entry appears to have been regularly made in behalf of said 
‘minor, It was not necessary, as seems to be contended in behalf of 
the contestant, that before making the same, Robords, as curator, 
should have secured an order from the probate court as authority there- 
for. It was part of his duty as curator, without such order, to assert 
. the minor’s homestead right and duly prosecute the same to entry and 
patent for the sole benefit of the soldier’s orphan child. The agree- 
ment with Linnell to sell him the land, was in violation of the home- 
stead law, and fraudulent on the part of Robords; but with that the 
minor had nothing to do. He was not in any sense a party toit. He 
_ knew nothing of it; and even if such an agreement had been otherwise 
lawful, it could have no validity without the previous order or subse- 
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quent approval. of ihe probate court. It had neither. If was the 
| wholly unauthorized personal act of Robords, and without legal effect 
upon the homestead right of his ward. Asan attempt at fraud, or act | 
of bad faith, it can in no way be imputed to the minor. _ 

Neither the guardian nor his ward, the child of a soldier, is required 
to reside upon a homestedd made under section 2307 of the Revised 
Statutes (Lamb v. Ullery, 10 L. D., 528; anc see also case of Ella I. 
_ Dickey, 22 L.D., 351), | 

In discussing the meaning of the word *“ settlement, ? as used in said 
section 2307, the Department said, in the Dickey case: | 

-In the section under consideration it seems to have been the inbantion of Congress 
to require of the widow or guardian some personal connection with the land, though 
the requirement of residence was avoided. 

To this conclusiou, then, we come, that the widow of 4 deceased soldier or r sailor, | 
who makes homestead entry under the provisions of section 2307 of the Revised Stat- — 
— utes, must identify herself with the tract claimed by some personal act thereon 

indicative of her claim, but need not reside on the land. | 

But it was not shown in that case that the claimant had identified 
herself with the land by any personal act thereon, and, quoting from 
general circular instructions of 1884, 1889, and 1892, it was further 
Said: | 

OST the land is eultivatea in good faith the law will be regarded as substantially 
_ complied with.” ,This is the information that the Department has given to the 
public through Hie medinm of its general nee aud with the law as thus con- 
strued Mrs. Dickey has strietly complied. 

A departmental construction of a statute, until rey sea or overruled, has all the 
force and effect of law, and acts performed thereunder are entitled to protection. 
' Mary R. Leonard, 9 L. D., 189. . | a 

~The general circular issued October 30, 1895 (page 24), the latest 
issued, contains the same language last above quoted. In the case at 
bar it is not shown whether. said Robords, as curator, ever identified 
himself with the land by any personal act thereon. Labathe’s contest 
affidavit alleges that Robords made uno settlement, but Labathe did 
not prove that this allegation is true. Robords procured the cultiva- 
tion of the land and the placing of improvements thereon as above 
indicated, and these, under the circumstances, and following the rule 
cited and approved in the Dickey case, will be deemed a sufficient 
compliance with law in the case of this needy and weak-minded soldier’s 
orphan, whose rights are entitled to the utmost consideration.and pro: 
tection the government is able to afford. them, mneiner it be against 
the neglect or the rapacity of his guardian. 

The decision of your office is reversed. ‘The dgntast is dismissed, | 
and the entry will remain intact. It is suggested. that you send, i 
registered nail, a a of this decision to the said prepa COREL: 

2670 | 
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| REPAYMENT—ERRONEOUS CANCELLATION. 
Fak SP EINHARD. 


If an entry on the proofs presented is properly allowed, and on subsequent investi- 
gation is canceled, the fact that such cancellation is erroneous, under a changed 
construction of the law, will not justify repay ment. 


Secretar y Bliss to the Commissioner of the General Land Offic ce, Septem- 
(W. V.D.) 7 - ber 38,1897, 0 (0.5. G.) 


On August 25, 1883, Falk Steinhardt made timber Jand wate for the 
SE.tof see. 20, T. 6 N,, R.3 W., Oregon City land district, Oregon. 

‘The said entry was allowed on the sworn statement of the entryman 
“that said land is unfit for cultivation, and valuable ppteny for its” 
timber. ” 

On September a 1886, ites a heating had upon the report of : a 
special agent, your ities held said entry for cancellation on the ground 
“that the land is not such as is subject to entry under the act of June 
3, 1878.” No appeal was taken from your said office decision and the 
sity was finally canceled. 

Subsequently Steinhardt made applieatian’ for repayment of the 
purchase, money, to wit, the SUID of oa ‘00, paid DY him on his said 
entry. 

On Januar y 20,1887, your office aida said application on ‘the as 
that the entry was canceled as being fraudulent. 

Steinhardt appealed, and this Department, on July 7, eae (ae. 
10), affirmed the decision of your office, holding as follows (syllabus): 


Repayment will not be allowed when a inaber land entry is canceled because the 
land is not subject thereto, and it appears that the preliminary affidavit was made 
without examination of the land or knowledge of its condition, 


On May 15, 1896, the local office transmitted X second application of 
— Steinhardt for repayment of the purchase money, which your office, on 
_. May 25, 1896, declined to approve on the ground that Steinhardt’s first 
SS aentien iad been denied by your office, and upon appeal the said 
denial had been affirmed by this Department. : 
Steinhardt has again appealed to this Department. His second 
application for repayment, as set forth in the brief accompanying the — 
said appeal, is based upon the decision of the supreme court in the case 
of United States », Budd (144 U. 8., 154), and the decision of this 
Department in the case of E. C. Masten (22 L. D.; 3387). | a 
The act of June 16, 1880 (21 Stat., 287), which authorizes repayment 
to be made i inl certain specified cases, 1S as. follows: | | 


In all cases where homestead or timber-culture or desert-land entries or other 
entries have heretofore or shall hereafter be canceled for conflict, or where, from any 
cause, the entry has been erroneously allowed and can not be confirmed, the Secretary 
of the Interior shall cause to be repaid, etc. 
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It is very apparent that the entry in question was not “canceled for 
conflict.” By reference to the case of Christopher W. McKelvey (24 
iL. D., 536), and the cases cited therein, it will be observed that it has 
been and is the opinion of the Department that the words “erroneously 
allowed” clearly refer to an act of the government. In that case the 
following language, which by analogy is peculiar ly apples nie to the 
case under consideration, was employed: 


McKelvey’s desert-land entry was not ‘ ‘erroneous! y allowed.” Upon the showing 
made by McKelvey ‘and his witnesses in 1887, the local officers were bound by 
law to allow the entry. They would have erred if they had not allowed it, The 
entry was based upon McKelvey’s allegation that the land was desert in character. 
The subsequent proceedings developed that the land was not desert in character, 
and that it would produce agricnltural crops without artificial: irrigation. This 
demonstrated that the entr y was wrongfully obtained by the entryman, but it fell - 
fav short of demonstrating that the entry was “er roneously allowed” by the officers 
of the land department. They acted upon the proof presented by the entryman. 
The proofs presented required the allowance of the entry. ‘The error in the transac- 
tion was in the presenting of such proof by the entryman, and not in the action 
thereun by the land office. 


The deduction from.the denarusital decision just quoted is, ee 
Steinhardt’s entry was properly allowed upon the proof presented. by 
him, and under the decision of the supreme court in the Budd case 
might have been confirmed. Hence, in the light of said supreme court 
decision the entry was not ‘erroneously aliowed,” but was erroneously 
canceled, In the case’ of EB, C. Masten (supra), as in the case at bar, 
the entry was properly. allowed upon the proof presented, but: qarder 
the changed construction of the law, was erroneously canceled. The 
Department, without considering the specified cases in which repay- 
ment is authorized under the act, and on the ground that fraud had 
not been proven, held that Masten was entitled to have his purchase 
money repaid to hin. But in the recent case of George A. Stone (25 
L. D., 111), the decision in the case of F.C. Masten was held to be 
wrong, and was expressly overruled. In Stone’s case the first decision, 
which was reaffirmed, is thus described: | : | 


- The effect of the decision sought to be reversed is that eine the land entered is 
not of the character contemplated by the law under which the entry is made, but is 
expressly represented by the entryman to be of that character, and the allowance 
of the entry is procured by such representation, the entry is wrongfully procured 
and is not “ erroneously allowed ” within the meaning of the repayment law. 


For the reasons stated herein and in the departmental cases cited, 
your office decision of May 23, 1896, declining to approve Steinhardt’s 
second application for repayment, is hereby affirmed. 
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ALASKAN LANDS—POSSESSORY RIGHTS—OCCUPANCY, 


NAVAL RESERVATION. 


‘The protection isisaded to possessory rights by section g, act of May 17, 1884; is 


ad 


limited to lands actually used, occupied, or claimed, at the date of said act. 

The mere occupancy of Alaskan lands, for the purpose of trade or manufacture, does 
not confer upon the occupant any right in the land, as against the government, 
that will constitute a legal obstacle to the reservation of the land so. occupied 
for naval purposes. 


Acting Seer, etary fa oe to the Seorctary y of the Navy, September 4, 1897. 
(W.V.D) xe 4 (W. M. W.) 


On May 6, 1897, you addr re a communication to this Department 
respecting the enlargement of the naval reservation at Sitka, Alaska. 
The original reservation referred to was established by executive order, 


dated June 21, 1890, but its boundaries were modified and its area 


somewhat reduced by the President’s order of November 14, 1896 (29° 
Stat., 883). It appears from your letter and the papers accompanying 
it that there is not land enough at Sitka under the coutrol of the Navy 
Department to meet the requirements of the service at that place, and 
that it is of urgent importance that an addition be made to the reser- 
vation, in order that a suitable site may be afforded for certain public 
buildings required for use as officers’ quarters there, for which an. 


appropriation has recently been made by Congress. 


With your letter you enclosed a tracing, showing the United States 
naval reservation at Sitka as changed by the President’s proclamation 
of November 14, 1896, and also showing the tract which it is desired 
to have added to said reservation; said tract is marked on said tracing 
‘Jot 20-a,” and adjoins the existing naval reservation on the southeast, 
and is reported to be an available site for the buildings desired. The 


tract proposed to be incorporated in the existing naval reservation at. 
Sitka is at present claimed by occupants thereof. ieee a such 


occupancy your letter says: 


The iuformation possessed by this Department Sa the subject is to the effect that 
on a.date not given, but subsequent to 1890, Julius C. Koosher, formerly apothecary 


of the U.S. Pinta, built a shanty on, and enclosed the tract, but no record of this 


occupation was made; the first record found is that of a quitclaim deed from J. C. 
Koosher to W. G. Jack, dated August 3, 1892; and that the tract has ‘subsequently 
been and is still occupied by Read and Jack, who have erected a two-story frame 
building, for store purpuses, thereon. This store building 18 represented t to be in » 
good condition, and its value is 3 estimated ab $1,500. | 


You recommend: ’ 


That a proclamation be drafted in your (this) department, for submission to the | 
President, setting apart for naval uses, and as an addition to the U. 8. naval reser- 
vation at Sitka, Alaska, said tract of land described by metes aud bounds ‘as fol- 
lows: Beginning at a stake at the southeastern corner of lot 20, occupied by the 
barracks building, the property of the United States Marine Corps, and situated on 
the north side of what is known as the parade ground, and running cast 12 degrees, 
30 minutes south 39 feet, thence north 27 degrees, 30 minutes east 76 feet, thence 
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west 27 degrees, thirty minutes north 39 feet, 2 each thence south 26 degrees, 30 | 
minutes west 86 feet to the point of commencement, said tract being aruavee) in the © 
town of Sitka, Alaska. 


You ask to be advised if there i 1s any obstacle to canryin & out your 
| recommen dation. 25 

Your letter and accompanyin 2 papers were referred to the Gone: 
Sioner of the General Land Office for report. On May 19,1897, the 
Assistant Commissioner made such report, and called at teniOi to, and 
enclosed a copy of, general order. No. 6, issued by Brevet Major General : 
Davis, dated at New Archangel, Alaska Territory, ener i 1867; 
in which it was announced, 


that until such time as the fovernment of the United States shall | deckde, through 
the proper agents, what locations and amount of Jand may be required for govern 
ment aud territorial purposes, the following reserves are hereby declared, aud the 
military authorities will hold and use them as such. 


The order is divided into three paragraphs. The Commissioner of 
the General Land Office caused the lines of the reservation made by 
General Davis’s order to be outlined on the plat submitted by your | 
Department as approximately as can be determined from data in his 
office. An examination of said plat shows that much the greater por: | 
tion of lot 20, as reserved by the President June 21, 1890, is included 
within the saeond paragraph of General Davis's order, aid that more 
than half of “lot 20-a,” now proposed to be reserved as an addition to . 
‘lot 20,” is ikewise within General Davis’s reservation.. Copies of the 
Commissioner’s report and General Davis’s general order No. 6 are here- 
with enclosed. _ | | Ge oe _ 

The conclusion which is hereinafter stated renders it unnecessary 
for me to consider or determine the effect of General Davis’s order, 

but since a part of “lot 20-a” ig included in the military reserva- 

— tion intended to be established by that order, you may prefer to — 

— snbmit the matter to the Secretary ot War for his consideration. and 
recommendation. : | 

On the 5th of June, 1897, your Department transmitted a communi- 
cation from Hon. George ©. Perkins, enclosing a protest by A. Gerber- 
ding and Co. against thé proposed extension of said reservation over 
the tract in question, on the ground that said firm “is the owner by 
purchase” of said tract and valuable buildings thereon, and closing 
by saying that: “If the Navy Department requires this property, it | 
can be purchased at $3,000—cost of lot and buildings.” 

The matter was referred to the Comniissioner of the General Land 
| Office for a report as to whether the tract in cesHO8 has been oEgeet 

of by the United States. 

Under date of July 14, 1897, the Commissioner reported: “That the 
tract of Jand in Gucation is within the town of Sitka, but no entry or 
application to make entry of said tract has been received at this office.” 
A copy of said report is herewith enclosed. | 
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© On July 29 , 1897, counsel for A. Gerberding and Co. asked for time: 
to be heard aud to have their. objectious to the. proposed reservation 
considered; thereupon counsel was given thirty days to make a show- 
ing and file argument in support of Gerberding and Company’s protest. 
On the 23d day of August, 1897, counsel’s statement and argument 
on behalf of A. Gerberding and Co. were received by the Department. 
Tt is contended that the application of the Navy nore should 
not be grauted, for the following reasons: 


First: That such action as is requested would be mnwarranted by: law: and could 
result only in litigation. a : | 

Second: That such action would be highly expedient as tending to aneevels 
almost all of the titles to land in the Territory of Alaska. | 

Third: That such action has not.been shown to be really necessary, and in the 
absence of such necessity gr ave hardships should not be inflicted on innocent persons, - 
| The facts upon which Gerberding and Oo. claim the wr aci are stated — 

by their counsel, ‘substantially, as follows: | | 

In 1891 the lot in question was in the possession of one Koosher, a 
naturalized citizen, who built a small house on it. In 1893 Kooslier 
sold to. R. E. Jack; in 1893 Jack erected a store building on the lot, 
costing $2,200. In 1896 Jack couveyed it to Reid, Reid to Graf, and 
Graf to. William Baehr, Jr., who is a partner in the firm of A. Gerberd- 
ing and Co., for whom he holds the property. As to the time the lot 
was first occupied by Koosher, the claim of the protestants does not 
materially conflict with the facts submitted by your Department. 

In support of the protest, it is contended that the act of May 17, 1884 
(23 Stat., 24), debars the executive branch of the eovernment oe 
making the additional reservation now sought tobemade. The case of 
Miller v. Brackett (47 Fed. Rep., 547), district court of Alaska, is relied 
upon by protestants as sustaining their contention. That was a case of 
ejectment to recover the possession of certain premises in the town of 
Juneau, Alaska. ‘No proof was made that the pees were ever 
neacived by the government for military or other purposes,” | | 

As applied to controversies between private persons, the correctness 

of this decision may not be open to serious objection, but as applied to 
the rights of the United States to the possession of public lands in» 
Alaska, this Depar tment son not feel bound by it, nor advise it to be 
followed. 
The Sth section of the act of May 17, 1884 (23, Stat. 24) created the 
- district of Alaska a land district of the United States, extended thereto — 
the laws of the United States relating to mining claims; and the rights 
incident thereto, and provided: 

That the Indians or other persons in said district shall net be disturbed in ne 
possession of any lands actually in their use or occupation or now claimed by them, 
but the ternis under which such persons may acquire title to such lands is reserved 


for future legislation by Congress. But nothing contained in this act shall be con- 
| strued to put in force in said district the general land laws of the United States. 


This is claimed by protestants as prohibiting the executive branch 
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of the government from reserving for public uses public lands in Alaska 
now used, occupied and claimed, but noe used, occupied n nor cranes: 
at the date of that act. | 

The language of the act does not justify the contention of protestauts, 
It is not: necessary to determine what the rights of protestants would 
be had they been using, occupying or claiming the Jand in question at 
the time said act was passed, for they only claim to have been using and 
occupying the tract in question since October 19, 1896, and that those 
under whom they claim first occupied the lot tu 1891, some seven years 
after the act of 1884 was passed, By said act Gigs: evidently 
intended to protect and preserve rights to lands actually used, occupied 
or claimed at the date of the act. There is nothing in the iaieusee of 
the act to indicate that Congress intended to invite settlement upon the - 
public lands in Alaska; on the contrary, it SxDEGSEIY. excluded the 
general land laws from operation there. : 

Section 11 of the act of March 3, 1891 (26 Stat., 1095, 1099), provides 
that until otherwise ordered by Conereds lands in Alaska may be 
entered for townsite purposes, for the several use and benefit of the 
occupauts of such townsites, by such trustee or trustees as may be © 
named by the Secretary of the Interior. Lot 20-a is in the town of 
Sitka, but uo entry has been made of avy townsite fov the benefit of 
the pesidents of that town. It should be here stated that Sitka is not 
an incorporated town aud has no municipal existence, | 

Section 12 of said act provides that certain applicants ‘now or here- 
after in possession of and occupyiug public lands in Alaska, for the 
purpose of tride or manufacture, may purchase not exceeding one 
hundred and sixty acres.” | ee Oe Lo 

Section 13 provides for the surveying, payment therefor, and the 
issuance of patents for such lands. Oo 

This land in lot 20-a has not been purchased, and so far as this 
Department i is advised | no > application has.ever been eae to purchase 
the same. 

The statute seinen the. purchase of pwhlic lands in Alaska oceu- 
- pied for trade or manufacture, is, for the purpose of the question here 
presented, quite similar to the pre-emption law which permitted the 
settlement and occupation of public lands with a view to their subse- 
quent purchase. It was repeatedly ruled and. became well established 
that the mere occupation and improvement of public lands with a view 
to purchase under the pre-emption law, did not confer upon the settler 
any right in the land as against the United States. Frisbie v. ene 
(9 Wall., 187); Yosemite Valley case (15 Wall., 77). oe 

In Grisar v. McDowell (6 Wall., 381), the supreme court says: 

From an early period in the histor y of the gover ninent: it has been the practice of 
the President to order, from time to time, as the exigencies of the public service 
required, parcels of land belonging tothe United States to be reserved from sale and | 


set apart for public uses. The authority of the President in this respect is penee: 
nized in numerous acts of Congress, . 
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‘The wuihonty on the part of the President, was weaeeal by the 
Kivontiey General in an opinion rendered July 15, 1881 (17 Op. A. G., 
160), wherein it was held that the occupation and improvemeut of the 
land in question by pre-emptors who had not paid for or entered the 
land could not prevent the inclusion of the same In a reservation by 
executive authority. - | 
From a careful consideration of all the questions aieaentl sy the 
protest of A. Gerberding and Co., I conclude that such protest presents 
no legal objection sufficient to debar- the ‘President from ordering the . 
additional reservation. asked, if in his judgment. this tract is required 
for such public purpose. — The ocenpation and improvements of the 
protestants, while constituting no legal obstacle to the reservation, will 
no doubt receive due consideration in determining whether this par- 
ticular tract should now be taken for the purpose named, 

You ask that a proclamation be drafted, for submission to the Presi-— 
dent, setting apart the parcel of land in question as an addition to the 
United States Naval Reservation at Sitka, Alaska. 

The original naval reservation at Sitka was made by all executive 
order signed by President Harrison. This manner is less formal than 
_ by proclamation, and answers the same purpose. Herewith I submit a 
draft of an executive order, which should be endorsed upon or securely 
attached to your letter of May 6, 1897, requesting the additional reser- 
vation to be made. After it is signed by the President, your letter, 
with the executive order and the tracing showing the reservation, sub- 
mitted with your letter, should be returned to this Department for 
trausmission to the General Land. Office, to be noted on the records of 
that office. | | 


— 


MINING CLAIM—PROTEST—NOTICE—SUPERVISORY ACTION. 
GOWDY Er AL. v. KIsMEt GoLp MINING Co, 


A protestant against a mineral application, who fails to file his. protest within the 

statutory period, will not be heard to say that he had no notice of said applica- 

_ tion, where due notice thereof, as required by the statute and regulations there- 
under, lias been given. 


The Secretar y of the [Interior should not ta ke action, rinder iis su uperv isory udcionty, 
on the application of parties that have had full oppomene’ to protect their rights 
under the statutes and regulations. 


Acting Secretary fore to ‘the onan of the General Land Office, 
(W.V.D.) | September 6, 2097. . | (Bad, C. ) 


. Thé history of this case will be found in 22 i D. , 624, and 24 Id., 191. 
For the purpose of disposing of this petition, it is only necessary to 
briefly state such facts as will. make the present issue intelligible. 

The owners of the Kismet gold mining claim (survey No. 8868, Pueblo, | 
Colorado, land district) made application for patent for the same. Dur- . 


DECISIONS RELATING TO THE. PUBLIC LANDS. 217 


ing the period of publication of the notice of the application, Gowdy | 
et al., alleged owners of the Chicago Girl lode mining claim, did not file 
a protest and adverse; but after the period of publication had expired 
they filed a protest, alleging that the notice of application for patent was 
not posted in a conspicuous place on the claim, and that the published 
notice did not contain the names of adjoining claims. | 

The matter finally reached the Department, and on May 23, 1896 (22 
L. D., 624), decision was. rendered, in which it was held that the notice 
was conspicuously posted, but that the notice of publication did not 
contain all the data required by the rules and regulations. The order 
was, that a new publication should be made. | 

In passing upon the status of the. protestants, it was said in that 
case— 


Tt is not char ged by the wpotastants ee fey did not have notice of the depiiea: 
tion for patent. All they claim is that some of the claimants of the Kismet assured | 
some of them “ that they were not claiming and would not claim any portion of the 
- ground in conflict,” and relying upon this verbal promise they did not protect their 
interest by adverse proceedings. If it be granted that sn ch assurances were made, 
this wowd not excuse the protestants from taking the course preseribed by statute 
for their own protection. 

In the absence of any showing to the. ne y, when publication and posting have 
been made, the Department must assume that -all adverse claimants had notice 
thereof, and if they fail to protect their interests, the Department can not relieve 
thein : when there has been a substantial compliance with the law as to the notices. — 


This question was ‘discussed at some length, and it was decided that 
the only matter the Department could 7 


determine in this proceeding is as to whether the notice was posted vn the claim as 
- required by Jaw and the rules, and whether the publication notice is in conformity 
therewith. And this is solely a matter between the government and the eutryman. 


Motion for review of. this decision was denied Q 23 L. D., 319). Sub- | 


‘sequently a motion for a re-review was presented, the same was enter- 
tained, and on February 27, 1897 (24 L. D., 191), the former decision 
was modified to the extent only of holding that there had been a sub- 
~Stantial compliance with the rules and regulations, as construed by 
your office, in the publication notice; and the order requiring re-publi- 
cation was revoked. 

In relation to the protestants, in this latter case, it was said—-. 

The Department has no intention of receding from ‘the position taken in this case 
originally as to the status of the protestants. In the case presented at-that time it 
was not charged orshown that they did not have notice of the application for patent, 
and the ex parte affidavits now presented, alleging that they did not have notice, 
_ come too late for consideration, under the doctrine announced in Peacock vr. Shearer’s 
Heirs, 20 L. D., 215; and Tennessee Coal, Iron and Railroad Company et al., 23 id., 28. 

It will be observed that the last case decided is only a modification of 
the former, in relation to the contents of the publication notice. The 
reasons assigned for this are given at some length, and it is not deemed 
necessary to agaiu discuss the question. 

The theory upon which my predecessor acted in this matter was 
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evidently that this was solely a matter between the applicants for patent 
and the government. The failure of the protestants to file their adverse 
within the proper time, and thus test their right to the land by a pro- 
ceeding provided by law, did not give them such a standing before the 
Department as would warrant it in cousidering any other jatter than 
as to whether or not there had been a compliance with the law and 
regulations in the matter of their application for patent, In other 
words, the protestants were regarded.as appearing merely as amicus - 
curte, calling the attention of the Department to the failure to sony | 
with the regulations. : 7 | 

In. the later case, the status of the protestants, as fixed by the 
former, was adhered to, and the affidavit filed by Gowdy, stating that 
he did not have notice of the application for patent was disr egarded, 
for the reason that it came too late, under the authorities, to cure an. 
_ alleged defect in ther original protest. 3 
- The present petition of the pr otestants, invoking the supervisory. 
power of the Secretary of the Interior, while ‘it states seventeen 
grounds of error in the decision of February 27th,-yet it may with fair- 
ness be summarized into one proposition, that is, that the affidavit of 
Gowdy should have been accepted “as. supplementing and perfecting 
his said protest and as establishing the want of notice of the Kismet 
application for patent, in himself and his co-owners of the Chicago 
Girl lode claim”; that by reason of this affidavit the protestant’s status 
was “materially strengthened”, and that the order of publication of 
the Kismet application, in the decision of May 23rd, should not have 
been overruled by the tater decision. : 

The prayer of this petition is, “ that the Department ought to lo one 
of three things, viz: — 


(1) It ought to revoke its decision of February 27, 1897, and reinstate the decision 
of May 28, 1896, in order that our clients, the senior JOBALONS: may have their day in 
court. — 3 
(2) Or it ought to order : a heaving in this case to determine whether protestants 
had notice, and the truth of allegations contained in their protests, and require 
republication in the event that protestants establish their allegations. , 

(3) Orit onght to revoke its decision of February 27, 1897,.and modify its dccision 
of May 23, 1896, so as to give force to the regulation in question in all contested or 
protested case, leaving its enforcement In ex ane eases to the discretion of the 
Commissiouer. | | | | ; 

“It has been decided in this case that there was a proper ny of 
the notice of application for patent, and the correctness of this ruling 
is not questioned. It has also been determined that the notice by 
publication was a substantial compliance with the regulations as con- 
strued and acted upon by your office. Hence, all the notice required | 
by statute and the rules and regulations was given. It therefore fol- 
lows, I think, that the protestants can not be heard to say that they 
had no notice of the application for patent. Hiverything that was 
required to be done, to give notice, was done; and if it be admitted 
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that the protestants did not actually have notice of the pending appli: 3 
cation, they shonld, for all purposes, be charged with constructive 
notice. When the mouditions of the Jaw have been fulfilled, nothing 
further can be required by the Department. The parties are charged 
with notice, aud must protect their interests as required by the statutes. 
It is of course contended by counsel that the first. decision in this 
case was right, and that the second one deprives them of any neuen 
they may be entitled to as against the Kismet. _ 

In answer to that, it may be said that the protestants did not bring 
themselves within the rulings of the Department in the first instance, 
in that they did not claim that they were ignorant of the fact that the 
application for patent was pending; and in the absence of an affirma- 
tive allegation of this fact, the presumption would naturally be that 
they did have notice; and this presumptidn is strengthened, in my judg- 
ment, by the language quoted in the decision of May 23rd. But whether 
this be true or not, the fact is, that the protestants were, as stated 
hereinbefore, charged with notice of the pendeucy of the application. — 
— Withont attempting to say what my predecessor would have done in 
the premises had there been a showing made that protestants did not 
actually have notice of the pending application, it is sufficient, for the 


- purpose of disposing of this petition, to say, that it was within what 


— is now conceived to be the correct ruling, that is, that they appeared 7 


- only as amicus curtae, and that it was not error to hold, in the absence » 


of an affirmative allegation that they did not have notice, that they 
would not be heard as. to their alleged prior right. Their subsequent 
attempt to bring themselves within the rule, after the decision had been 
promulgated, was unavailing, ander the rulings of the Department. If 
the Department should permit parties to come in after a case is. decided, 
and by aftidavits cover the objections in the original case, thus doing 
that which they should have done in the first instance, there would 
never be an end to the cases that are brought here for adjudication. 

On March 4, 1897, Gowdy, for himself and his co-owners, filed in the 
local office a further protest against the issuance of a patent to the Kis- 
met, which has been forwarded to this Department for action in con- 
nection with the petition under consideration. 3 

This protest alleges fifteen grounds of objection, which are substan- 


tially a history of the location of the Chicago Girl, showing it to have _ 


been prior to the Kismet; reciting the application for patent for the 
Kismet; that $500 wor th of labor and improvements had not been 
placed upon the Kismet at the time of the application; that neither 
the protestant nor any of his co-owners had any knowledge of the 
application for patent filed by the Kismet until after the period of pub- . 
lication had expired; that they resided within thirty miles of the said ~ 
claims; that they had no means of kuowing the conflict between the 
claims; that they relied upon the seniority of their location and upon 
the rules and regulations to the effect that applications must refer 
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in their notices to pig adjoining nae conflicting claims; that, they ai are 
informed and believe that the parties interested in ihe. Kismet claim 
had knowledge of the conflict of the Chicago Girl claim, and that they 
intentionally omitted reference thereto from their notice, in order that 
they might wrongfully acquire title to the ground in controversy; and 
that the publication notice did not comply with the requirements laid | 
down in Perea TaD ns 29 and 385 o the ue circular of December 10, 

1891. 

It will be sudenved that these charges are all subetalitlatly the same 
as those made in the original protest, with the single exception of their | 
want of notice of the application forpatent. Allof these questions have | 
heretofore been ably presented by counsel, both in written briefs and 
oral arguments, and have been given mature deliberation, after which | 
they were decided adversely to the contention of protestants. 

It seems to me that the supervisory powers with which the Secr etary 
of the Interior is clothed, in the matter of the disposal of the public 
lands, should not extend to the point of taking action in a matter like 
this, where parties have had abundant opportunity to protect their 
rights. under the statutes and. regulations. 

This appeal to the supervisory power is really more in the nature of | 
a petition for review of the decision of February 27th, and might well 
be so denominated; it is asking that the former decision of the Depart- 
ment be overruled for errors alleged to exist in said decision. Upon 
consideration this contention is found to be without support. There is 
no direct charge of fraud, either on the part of the applicants for patent 
to the Kismet lode or any officers of the Department, in making the 
survey, or otherwise, in connection with the entry. It seems to me, 
therefore, that there is nothing presented by this petition which would | 
justify the exercise of the BEEEYICOnY power of the Secr etary of the 7 
Interior. 

The fact that the Chicago Girl was not. mentioned i in ot savers 
meut as conflicting with the Kismet lode, was not fatal to the adver- 
| tisement, under the rulings of the Depar tment at that time. The 
universal custom that prevailed, in mentioning conflicting claims as 
pr escribed by paragr aph 29, was only to mention those for which patent 
had been applied for, or ot which there had been an official survey; and 
— it has been decided by the Depar tment in Whitman et al. ». Haltenhoff 
et al. (19 L. D., 245), that the mentioning of the number of the survey 
was a sufficient compliance with the rules, Experience has demonstrat- | 

ed that this was nota wise thing to do; hence my predecessor amended © 
_ paragraph 29, in the decision of February 27th, so as to make it more 
specific and definite i in this, as well as in other respects. | 
The petition will be dented. and the papers sent to the files of ee 
office. 5s : , 
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ARID LAND ACT—-SETTLEMENT RIGHT. 


MARGARET’ D, GILLts. 


- 


. The withdrawal of arid lands under the act of October 2, 1888, did not affect or 
impair rights acquired by settlement and pre-emption filing prior to the pas- 
sage of said act. 7 


Acting Secretary Ryan to the ey of the General Land Office, — 
(W. VY. D.) September 7, 1897. oe (Oss. G,) | 


The record in this case shows that on March 30, 1888, Margaret D, 
Gillis filed pre- -emption declaratory statement for ie E. A of the SE. 4, 
the NW. 4 of the SE. 4 and the SW. 4 of the NE. 4 of Sec. 29, T.9 N., 
h. 11 E., Helena land district, ania allegin g settlement March 20, 
1888. 

By your office letter of J uly 6, 1890, in pursuance oe instructions 
contained in departinental iecear of Maren 13, 1890, certain Jands in 
said township were withdrawn for reservoir purposes under the act of | 
October 2, 1888 (25 Stat., 526). The said instructions were based upon. 
the recommendation of the Director of the United States Geological 
‘Survey, who had, on January 8, 1890, designated and selected said 
lands for reservoir purposes. This withdrawal, which was for reservoir 
site No. 12, included the E. 4 of the SE. 4 of Sec. 29, a part of the» 
lands covered by the pre-emption filing of Mrs. Gillis. ? 

On July 3, 1890, Mrs. Gillis transmuted her said filing to a home- | 
stead entry. In a petition filed in reply to your office decision of Feb- 
ruary 26, 1896, calling upon her to show cause why her said homestead 
entry as to the E. $ of the SE. 4 should not be canceled for conflict 
with reservoir site No. 12, Mrs. Gillis states that she transmuted her 
filing to homestead because she had expended all her nieans in improv- 
ing said land aud could not afford to purchase under the pre-emption 
law; that her.improvements were of the value of $400, and consist of 
house, garden, grain patch, ditch, currants, goose-berries and straw- 
berries; that the cancellation of her entry to the extent contemplated 
would be of incalculable injury to her in her advanced age; that this 
is her only home and she begs to be permitted to retain it. 

By your office decision of May 9, 1896, the said petition of Mrs. 
Gillis was denied and her homestead aatiy ( the extent of the conflict 
with the reservoir site was held for cancellation. | 

- An appeal from this action brings the case to this Department. 

The substance of the various letters of your office, together with the - 
instructions of this Department, relative to these lands, are set out in 
your said office decision from which the appeal is made. The ‘act of 
October 2, 1888 (supra), is as follows: | 

And all the lands which may hereafter be seateumned or selected by such United | 


States surveys for sites for reservoirs, ditches or canals for irrigation purposes and 
all the lands made susceptible of irrigation by such reservoirs, ditches or canals § are 


a 
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from this time henceforth hereby reserved from sale as the property of the United 
States, and shall not be subject after the passage of this act, to entr y; settlement or 
occupation until further provided by law. | 

The act of August 30, 1890 (26 Stat., 391), sepeuiad: SO mneh of the act 
of October 2, 1888, as wrehdrew from settlement and occupation ‘all 
lands macle susceptible of irrigation by such reservoirs, ditches or canals.” 
The said act of October 2, 1888, was subsequently amended by section 
17 of the act of March 3, 1891 (26 Stat., 1095), which provided: 


That reservoir sites located and selected and to be located and selected eatneae the 
provisions of the act of October 2, 1888, and amendments thereto, shall be restricted 
+o and shall contain only so much land as is actually necessary for’ the construction 
ancl maintenance of reservoirs; exelnding so far as practicable lands occupied by 
actual settlers at the date of the location of said reservoirs. 


It has been held that the act of October 2, 1888, took. effect at the 
date of its passage, and that it applied to all lands which might there- 
after be designated or selected until further provided by law. Amanda 
4 Cormack (18 L, D., 352). ‘Mrs. Gillis was an actual settler on the land 
in question at the date of the location of reservoir site No. 12, and as 
such her said land was excluded from-the site of said reservoir “so far 
‘as practicable.” Not only this, she was a bona jide settler and oceu- 
pant of said land prior to the passage of the act of October 2, 1888. 

Henee, the rights thus secured antedated said act aud were not impaired: 
by fhe subsequent withdrawal of said land for reservoir purposes. In 
the case of Sjune Bondeson (22-L. D. , 520) it was held (syllabus): 


The act of October 2, 1888, providing for the withdrawal of arid lands did not con- 
template the impairment of rights acqnired prior to its passage through bona fide 
settlement and occupancy, and it therefore follows that a pre-emption settlement 
and filing made prior to the date of said act may be carried to entry and patent suh- 
sequently thereto. 


It was stated in said case . that &Qongress. did not intend by the act. 
of October », 1888, to impair the rights which had accrued prior to its © 
passage, by reason of bona fide settlement and occupancy. i | 

‘Shall uot be subject after the passage of this act to entry, settlement or occupa- 
pation” are the words of the statute; and they plainly imply a recognition of the 
rights incident to occupation, settlement or entry prior to the passage of the act.. 

. Accompanying the appeal to this. Department is a numerously 
‘signed petition setting forth that reservoir selection No, 12 is not only 
--not demanded by the best in terests of the persons affected thereby, but 
that such selection would be a positive injury to the property of such 
persons. In view of the conclusion reached herein it wil be unneces- © 
sary to consider said petition in this connection. | 

Your office decision of May 9, 1896, is hereby reversed, Mrs. Gillis’ 
homestead entry embracing the B, 3 of the SE. 4 of Sec. 99, 1-9 N., R. 
11 E., will be held intact, and if otherwise regular patent will issue 
therefor. ' 
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RAILROAD GRANT—ACCEPTANCE OF CONSTRUCTED ROAD. 
SoOuTHERN Pacirirc R. BR. Co. 


By the terms of the joint resolution of June 28, 1870, the Southern Pacific company - 
was authorized to construct its road along the route indicated by the map of 

. January 3, 1867, and cntitled to have the road accepted, if so constructed, but 
the acceptauce of said road will not determine conflicting Heute or claims within 
the grant. a 

The report of the commissioners as to the coustruction of the Southern Pacific rail-. 

road, as provided for in said joint resolution, must be made to the Secret ae of — 
‘the Tntaion and does not require the approgal of the President. 


- A lease of a portion of the constructed road of the Southern Pacifie to the Atlantic | 


and Pacitic company can not be accepted as a valid basis for a claim on the part 
of the latter company, that it has, under the provisions of sections 3, and 17, of 
the act of July 27, 1866, thereby earned its grant opposite said constructed road. 
The map of January 3, 1867, was not filed as a map of definite location, but rather 
' as amap of general route, and a deflection from said. route, in the construction 
of the road, made necessary on account of envineering difficulties, and to secure 
‘a more feasible route, does not warrant the prejsevion of the road thus constructed. 


Secretary Bliss to the Commissioner of the General Land Office, Septem- 
(W.V. Di). © ber 8, 1897. , (if. W. C.) 


In a letter from your office dated N ovember 20, 1890, asking instruc 
tion in the matter of the adjustment of the grant " the Sonthier u Pacific 
Railroad Company, in view of the forfeiture declared by the act of 
‘September 29, 1890, of all lands opposite the unconstructed part of any ~ 
railroad to aid in the construction of which a grant had been np? enouey 
. made, it was said: 


Between Tres Pinos and the point referred to (Alcalde) there is no Sriienes of con- 
struction, nor is there any evidence of the construction from Mojave to the Colorado 
River, at The Needles, although it is understood that, between said last mentioned 
points, the road has been constructed, and that the report of the Commissioners upon 
the construction is now pending before the Department and has been since 1883. In 
preparing diagrams showing the lands forfeited, and in making the restoration pro- 
vided for in the act, 1 becomes necessary to determine what portions of the road 
weré not completed and in operation at the date of the passage of the act. To do 
this, it must first. be determined what portions of the road were constructed in 
accurdance with law, and to this end I have to ask instructions upou the road from 
Mojave to The Needles. In this connection; I have to call attention to the fact that 
the withdrawal now existing between said pean is npon the location of 1867 before 
referred to. 

Relative to the portion of said road between Mojave and The N eedles, 


I have to advise you that by letter of January 6, 1885, the resident | 
counsel for the Southern Pacific Railroad Company ceanainitted the - 

favorable report inade by commissioners appointed by the President on 
December 3, 1884, to examine the portion of said road between Mojave 
and The N sadles a distance of 242,507 miles, together with an affidavit 
by the Presideut of the company, to the effect that the road as con- 
structed ‘is as near as may be upon the route indicated upon the map 
filed January 3, 1867, and in said letter requested that the report and 
accompanying papers be forwarded to. the President for his action. ° 
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' Against the acceptance of said report the Atlantic and Pacific Rail- 
road Company filed a protest. on January 10, 1885, alleging, in effect, 
(1) that between 1 Mojave and The Needlés the constructed line of the 
- Southern Pacific Railroad is practically identical with the located line 
of the Atlantic and Pacific Railroad, and (2) that the Atlantic and 
Pacific Railroad Company has the prot right to the jJand eran so far 
as it is in conflict. | 

Each of the parties was granted ine within On to file briefs. in 

support of their respective rights, and the record as thus made is very | 
— voluminous, ! 
It appears that no sehen has ever been talent upon said report inode 
by the cominissioners appointed to examine the constructed road above 
described, except, that in 1891, the entire matter was referred to the 
First Pecans Secretary, for eunanion and report, and on April 4, 
1891, Assistant Secretary Chandler made report in which he states “it 
is my judgment that the company is entitled to have the report (the 
report of the commissioners) approved.” ae 

Upon this report the then. Secretary (Mr. Noble) does not appear to 
have acted, nor has any action since been takeu. 

A brief rooital of the legislation relative to the grants for the Atlantic | 
-.and Pacific and the Southern Pacifie Railroads is necessary in the con- 
sideration. of the protest filed by the Atlantic and -Pacific Railroad: 
Company and in determining what action is necessary to be taken upon. 
the report made by the couimissioners appointed to | examine the con- 
structed road nnder consideration. 

By act of Congress approved July 27, 1866 (14 Stat. ., 292), the Atlantic 
aud Pacific Railroad Company was incorporated and a grant of lands 
was made to aid in the constr uction of the road therein pr pane’: for, 
which is as follows: 


| Beginning at or near the town of. Springfield, in the State of Missouri, thence to 
the western boundary line of said State, and thence by the most ‘eligible railroad 
route as shall be determined by said company to a point on the Canadian River, 
thence to the town of Albuquer que, on the River of Del Norte, and thence, by way 
of Agua Frio, or other suitable pass, to the head-waters of the Colorado Chiquito, 
and thence, along the thirty-fifth parallel of latitude, as near as may be found most 
suitable for a railway route, to the Colorado River, at such point as may be selected 
by said company for crossing; thence by the most practicable and eligible route, to 
the Pacific. | | 


“Said act after making: the ; oT ant of lands Sorudee: 


That if said route shall be found upon the line of any other railroad pate to aid 
iu the construction of which lands have been heretofore | granted by the United 
States, as far as the routes are upon the same general line, the amount of land here- 
tofore granted shall be deducted from the amount granted by this act: Provided 
further, That the railroad company receiving the previous graut of land may assign 
their interest to said ‘‘Atlantic and. Pacific Railroad Company,” or may consolidate, 
confederate, and associate with said company upon the terms panien in the first and 
seventeenth sections of this act. | 
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‘The 4th section of said act provides: 


That whenever said Atlantic and Pacific Railroad Company shall have twenty-five 
consecutive miles of any portion of said railroad and telegraph line ready for the 
service contemplated, the President of the United States shall appoint three com- 
Missionérs to examine the same, who shall be paid a reasonable compensation for 
their services by the company, to be determined by the Secretary of the Interior; 
and if it shall appear that twenty-five consecutive miles of said road and télograph 
line have been completed in a good, substantial and workmanlike manner, as in all 


_. other respects required by this act, the commissionérs shall so report under oath, to 


the President of the United States, and patents of lands, as aforesaid, shall be 


issued to said company, confirming to said company the right and title to said lands ©. 


situated opposite to and coterminous with said completed section of said road. And 
from time to time, whenever twenty-five additional consecutive miles shall have 
been constructed, completed, aud in readiness as aforesaid, and verified by said com- 
missioncrs to the President of the United States, then patents shall be issued to said 
‘eompany conveying the additional sections of land as aforesaid, and so on as fast 
as every twenty-five miles of said road is completed as aforesaid. 


By the 18th section of said act a grant of lands was made to the 
Southern Pacific Railroad Company. Said section reads: 

That the Southern. Pacifie Railroad, a company incorporated under the laws of 
the State of California, is hereby authorized to connect with the said Atlantic and 
Pacific Railroad, formed under this act, at such point, near the boundary line of the 

State of California, as they shall deem most suitable fora railroad line to San 
Francisco, and shall have a uniform gauge and rate of freight or fare with said road; 
and in consideration thereof, to aid in its construction, shall have similar grants of 
land, subject to all the ecndttions and limitations herein provided, and shall be 
required to construct its road on the like regulations, as to. time and m anner, witli 

the Atlantic and Pacific Railroad herein provided for. | 


According to the articles of incorporation of the Southern Pacific 
Railroad Company, it was authorized to build a railroad— 
from some point on the Bay of San Francisco, in the State of California, through the 
counties of Santa Clara, Monterey, San Luis Obispo, Tulare, Los Angeles, ‘and San 
Diego, to the town of San Diego, in said State, thence eastward through the county 
of San Diego to the eastern line of said State of California, there to connect with the 
contemplated railroad from said eastern line of the State of California to the Mis- 
sissippi river, ete. 


On January 3, 1867, the Southern Pacific Railroad Company filed in 
this Dépattnant a map showing the location of the line of its road — 
under the act of 1866 (supra). | 

According to this location the road was to extend from San esiaiee 
southeastwardly in the direction of Mojave, and thence eastwardly to 
a point on the eastern boundary.of the State, on the Colorado River, a 
few miles below the Needles. 

Upon this location the lands within the prescribed Timites of the 
grant were withdrawn March 26, 1867. | 

Afterwards a question was mead as to the authority of the Sectherts : 
Pacific Railroad Company to make the location shown upon the map of 
1567, as it did not conform with the route provided for in the articles 
of association, and the order of withdrawal was first revoked ; then that 
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Pe Was ‘suspended. Thereafter the withdrawal was again revoked 
and again the order of revocation was suspended, and thus the matter 
stood when Congress: by the joint resolution approved June 28, 1870 
(16 Stat., 382), provided: 


That the Southern Pacific Railroad. ee of California may construct its 
road and telegraph line, as near as may be, on the route indicated by the map filed 
by said company in the Department of the Interior on the third day of January, 
eightcen hundred and sixty- seven ; and upon the construction of each section of said 
road, in the manner and withiu the time provided by law, and notice thereof belug 
given by the company to the Secretary of the Interior, he shall direct an examina- 
tion of. each such section by commissioners to be appointed by the President, as 

provided in the act making a grant of land to said company, approved July twenty- 
seventh, eighteen hundred and sixty-six, and upon the report of the commissioners 
to the Secretary of the Interior that such section of said railroad and telegraph line 
has. been constructed as required by law, it shall be the duty of the said Seeretary of 
the Interior to cause patents to be issued to said company for the sections of land 
coterminous to each constructed section reported on as aforesaid, to the extent and 
amount granted to said company by the said act of July twenty-seventh, eighteen 
hundred and sixty-six, expressly saving and reserving all the rights of actual set- 
tlers, together with the other. conditions and restrictions prey ided for in the third 

section of said act. | 


By letter of October 25, 1869, the President of the Atlantic and 
Pacific Railroad Company epRuaini ted to this Departmeut a plat des- 
ignating the line of that road from the crossing of the Colorado River 
to the Pacific Ocean, upon which it was requested that a withdr awal 
be ordered. : | 3 

This Department refased. i accept the location shown upon said map, 
and the request for a withdrawal was denied. On August 15, 1872, 
another location was filed which was duly accepted and withdrawal 
ordered thereon. 

It might be here stated that = the act of Gonsiees approved July 
25, 1868 (15 Stat., 187), it was provided: | 


That the Soutbern Pacific Railroad Company of the State of California shall, 
instead of the times now fixed by law for the construction of the first section of its 
road and telegraph line, have until the first day of July, eighteen hundred and sey- 
enty, for the construction of the first thirty miles, and they shall be required to con- 
struct at least twenty miles every year thereafter, and the whole line of their road | 
within the time now provided by law, 


~The Southern Pacific Railroad Company began the souBtiuebion of 
its road at San Jose, the section ending at Gilroy (30.26 miles) being 
constructed during the year 1870. : 

Twenty miles southeast. from Gilroy, ending at Tres Pinos, was con- 
structed duriug the following year. | 

The company then began at Goshen, pains Sonera ardly to. 
. Mojave, and afterwards from Goshen to Cosligaa. 

The above mentioned road has been duly accepted. | | 

Aside from the merits of the contention made by the Atlantic ant 
Pacific Railroad Company, it seems to me to be clear, that after the 
| resolution of 1870 no question could be raised as against the right of 
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the Southern Pacific Railroad Company to build along the route indi- 
cated upon the map of 1867, and if so built that the road should and. 
must, under the terms of that resolution, be accepted. 

The acceptance of the road as constructed will not determine con- | 
_flicting rights or claims, within the grant, and in my opinion the protest 
by the Atlantic and Pacific Railroad Company is not sufficient cause 
for further suspending. action upon the report of the commissioners, 
who were appointed not to determine priorities within the grant, but | 
whether the road was constructed as required by law. 
~ The resolution of 1870 provides— | | 7 
and: upon the report of the commissioners to the Secretary of the inter ior that such 
section of said railroad and telegraph line has been constructed as required by law, 

- it shall be the duty of the said Secretary of the Interior to cause patents to be issued 
to said company for the sections of land coterminous to each constructed section 
pee on as aforesaid, etc. 


These commissioners were not required to report to the President, as. 
were those provided for in the act of 1866, and I can see no good reason — 
for submitting their report to the President.for approval. It is clear 
the resolution. does not require it. | 

It has been the practice, so I learn, to submit the reports ‘made by 
comunissioners under the resolution of 1870 for approval by the Presi- . 
dent, and the remaining sectious of constructed road have been accepted 
in this manner. - 

The commissioners were required to report to the Secretary of the 
Interior, and while his approval of said report is not specifically required, 
yet there can be no doubt that the power exists, if sufficient reasons 
appear, to reject the report, or to refuse to patent lands on account 
thereof, which it is otherwise made the duty of the Secretary of the - 
Interior to do, npon receipt of a favorable report fr¢ om the commissioners 
duly appointed to examine the road. 

This would seen to-have been the view euteetiiea by ‘Nie ee Sec- 
retary (Mr. Teller), for he entertained the protest filed by the sane 
and Pacific Railroad Company before referred to. 

_ Relative to said protest, which was based upon an adverse claim to 
the grant, set up by the Atlantic and Pacific Railroad Company, I have 
but to say that, by the act of July 6, 1886 (24 Stat., 123), its grant oppo-- 
site unconstrueted road was forfeited, and in the case of said company 

against Mingus (165 U. S., 413) the forfeiture act was maintained. 

Following the act of forfeiture, resident counsel for the Atlantic and 
PAsiné Railroad Company filed a paper in which attention is called to — 
a contract of purchase made between the Southern Pacific and the 
Atlantic and Pacific companies, together with lease of the portion of 
the Southern Pacitic under consideration, which it was claimed, in 
effect, brought this portion of the road ender the provisions of the 3d 
and. 17th sections of the act of July 27, 1866 (sxpra), “and carries with 

it all land grant rights.” , 
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. Areading of the sections referred to is enough to show that this claim 
is not a sufficient cause for refusing to accept the road as reported, __ 
The provision in the 3d section is for consolidation with any railroad 
found upon the same general line provided for in the act of 1866, which 
had been, prior to 1866, aided with a land grant, and the provision was 
made to guard against a double grant for parallel lines upon the same 
general route. The 17th section. authorized the Atlantic and Pavific . 
Railroad to accept other gr ants, donations, loans, etc., whether from 
Congress, the legislature of any State, or an individual. we 
[donot mean to be understood as holding that consolidation could. 
not be made under the act of 1866 with a railroad not aided by aland | 
grant, nor that the Southern Pacific after. earning its grant might 
not transfer it to the Atiantic and Pacific Railroad Company, but 
the condition here presented is that of two companies claiming grants: 
under the same act, viz., July 27, 1866, and as located these grants over- 
lap, being for a long distance upon the same general route. It was - 
never the intention of Congress to provide a means by which both 
grants could be earned by the building of but one road. | 
Between the points named the road was constructed by the Southern. 
Pacific Railroad Company and duly examined as a part of that road. 
It is not my purpose to at this time determine whether said company is 
entitled to a grant under the act of 1866, for I learn that this question 
is now involved in a suit pending in the courts, brought by the United 
States, to quiet the title to the lands claimed by the Southern Pacific 
Railroad Company along this portion of the road, where overlapped by 
the limits of the grant adjusted to the location made by the Atlantic 
and Pacific Railroad Company in 1872. | 
I am clear, however, upon the proposition: that the subsequent leas- 
ing of this ennees of the line by the Atlantic and Pacific Railroad 
Company can not be made the basis for supporting the claim of the 
Atlantic and Pacific Railroad Company.that thereby its grant under. 
the act of 1866 was earned opposite to said constructed road. Its pro- 
test is therefore overruled, and its application. formally made for the. 
examination of said road. as a part of the Atlantic and. Pacifie Rail- 
road, by commissioners to be appointed by the President, is denied. 
It but remains to be considered whether the road, as constructed, 
' should be’ accepted, there being, towards the eastern boundary of the 
| State, quite a deflection to the south of the location shown upon the © 
map filed January 3, 1867. 
The resolution of June 28, 1870 ( supra), rely authorized the 
Southern Pacific Railroad Company to construct its road, ‘as near as 
may be, on the route indicated by the map filed by said company in the 


Department of the Interior on 1 the 3d aay of J anuary, Ole xtcen hundred 


and sixty-seven.” | 
The facts calling for saeh legislation must be considered when 
deter mtn the naNe of the legislation. | 
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The map of 1867 was not filed as a map of definite location, 1 but rather 
as a map of general route... 

This Department had held that the TOTES indicated upon said map 
was not possible under its State charter, and thereupon revoked the 
withdrawal ordered upon said route. | a | 

The passage of the resolution was therefore to permit the construe: 
tion along the general route indicated and not to restrict the company 
to the exact location shown upon said map. 

This Department has never treated the line of 1867 as the definite 
location of the road, but has adjusted the oe of the grant to the 
road actually constructed. 

The variance between the line of 1867 and the voad as constructed i is 
but slight, except between Daggett and Goffs. 

In explanation of the change between these points the chiet engineer 
of the company, in an affidavit made March 23, 1891, alleges : 

That going easterly from Daggett to Goffs it was at first proposed to follow up the 
course of the Mojave River and pass through the range of mountains known as the. 
_ Providence Mountains, but on making further surveys to the southward it was found 

that there was a more feasible and practicable route, leaving the Mojave River near 
Daggett and passing to the southward of the Providence Mountains, and that by the 
adoption of such more southerly route the length of the line would be shortened by 
about three and a half miles, and the grades and.curves could be reduced from the 
common use of grades of 116 feet to the mile, deflecting locally from the general 
route. to fit the sides of the mountains to be crossed, and necessitating the use of 
sharp curves (thus raising to the maximum not only the cost of constraction of the 
road but also the cost of transportation of merchandise over the road. when con- 
structed), to grades of but fifty-three feet per mile rising east and seventy-four feet 
per mile rising west, with easy curves and long tangents or straight distances of 
track, and that for this reason the route upon which the said railroad was constructed . 
was adopted. That such route is a more feasible and practicable route than that 
shown on the map filed January 3, 1867, and that between Daggett and the Needles 
there are no private interests that are not as well served by one route as by the other 
and the public in general are very much better served by the line as constructed 
than they. would have been by a railroad constructed upon. the line shown on the 
said map. 

In view of the favorable endee made by the commissioners, and for 
the reasons above given, I have determined to accept the report. and 
approve of the road as constructed. 


CONTEST—PROCEEDINGS BY THE GOVERNMENT. 
GRAY v. POPKESS. . 


Where the government, in its own behalf, has taken steps looking to the cancellation 
of an entry, pending final action thereon, a contestant can gain no right by filing » 
a contest, in the event the government enaeele the entry as the result of its own 


_ proceedings, 
Secretary Bliss to the Commissioner of the General Land Office, ‘Septem- 
(W. Y. D.) ber 8, 1897. (BM. BR.) 


This case involves section 23, T. 36 S., BR. 12 W,, Salt Lake City, Utah, 
-and is before the Department upon appeal by L. H. Gray from your 
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office decision of April 14, 1896, demesne his contest against. the 

desert land entry by Maria A. Popkess, of this tract. 

_ The record shows that on May 11, 1889, Maria A. Popkess made 
desert land entry for the land involved: February 10, 1894, this entry 
was canceled for failure to make proof within the statutory period. 

May 4, 1894, an application having been made for re-instatement, 
your office granted the same and allowed the entryman ninety days 
within which to make such proof, “failing to do which the entry will 
again be canceled.” 

May 9, 1894, due service of the above decision upon the attorney of 
Maria Popkess, was had. 

October 17, 1894, the local office informed your office that no action 
had been taken i the entryman and recommen ded that the entry be 
again canceled. 

March 9, 1896, ‘this appellant filed corroborated affidavit of contest 
alleging that re had not been made within the time allowed by law; 
that the land had never been reclaimed, and was in its natural condition. 
April 14, 1896, your office decision canceled the entry of Popkess and 
held that as the entry was canceled the contest of Gray would not lie. 
From this action, as heretofore stated, appeal has been taken. | 
~ It will be noticed that at the time the application to contest was - 
made, the ninety days given the entrywoman within which to submit. 
proof had expired without any action upon her part, and that in pur- 
suance of your office decision of May 4, 1894, stating that if proof was 
not furnished within the period specified the entry would again be can- 
celed, the local office so recommended on October ‘17, following. The 
entry, however, was not formally canceled by your office until the 
decision from which appeal is taken. Under these circumstances is 
the position of the appellant well taken? 

- ‘In the Spencer case (2 L. D., 785), it was. said by the then ous: 

sioner of the General Land Office, page 786: | 

_ Experience has shown that frequent efforts are made to take advantage of a 
_ knowledge of facts revealed by the special agent’s investigation, to found a contest 

thereon, and that in other cases parties to fraudulent entries endeavor to’ protect the 

same against the investigation through the institution of collusive contests. 

This was the first expression of a principle which has since been often 
followed. In ex-parte Bullen (8 L. D., 301), Secretary Vilas re-affirmed — 
this view. See also ex- -parte Stearns (idem. ., 573), and United States ». 
Scott Rhea (id., 578). The general principle deduced from these and 
similar authorities, is that where the government in its own behalf has 
taken steps looking to the cancellation of an entry, pending final action 
_ thereon, a contestant can gain no rights by filing a contest, in the event 
the government cancels the entry as a result of its own proceedings, 

_ Soin the cause at bar, the entry was canceled and then reinstated 
for a period of ninety days for the purpose only of allowing the entry-_ 

man to furuish proof, and it was specifically stated therein that if the 
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proof was not furnished within that period, the entry would be canceled. 
The time having passed without action by the entryman, it was evident 
from the terms of your decision granting the extension that the entry 
would be canceled. This contestant, therefore, cannot be allowed to 
take advantage of this knowledge and, under pretence of commencing 
a contest against the entry, acquire a prererence right thereon. 

Iam of opinion that the decision of your office was correct and the 
same 1S accordingly affirmed, 


DESERT ENTRY—PRICE OF LAND. | 
KATE G. ORGAN, 


The price of desert lands within the limits of a railroad orant, entered ander the 
act of March 3, 1877, is not affected by the act of March 3, 1891, and such lands 
can only be patented on the payment of the double minimum price, . 


Soevetin y Bliss to the Commissioner of the General Tina Office, Septem- | 
(W. V. D,) , : ber 8, 1897. _* 4 (GB. G.) 


Kate G. Organ has appealed from your office decision of May 6, 1896, 
requiring supplemental payment of one dollar and twenty- five eenis 
per acre on desert land entry No. 3651, made April 12, 1890, for the 
NE. + and the NE. 4 of the SE. 4, Sec. 22, T. 14. N., BR. 66 W. peney 


 enne, Wiraaine: 
Appellant complains: 


First. That the laws of the United States authorize the issuance of patent for 
such desert claim upon payment of the stun of $1.25 per acre. 

Second. That claimant has made final proof upon said claim, which bas neat 7 
accepted by the land department, and that she paid.the purchase price therefor as — 
required by said department, and that she holds a final receipt therefor. | 
~ That claimant has complied with all the requirements of law in the pr emises, and 
is entitled without further payment to a patent for said described lands. ne 


The record shows that on J uly 26, 1893, your office rejected the final 
proof offered by Miss Organ upon ties desert land entry, for the reason 
that “only two hundred dollars was tendered as payment for the land.” 

On appeal, the Department reversing the decision of your office said: 


It is true that the initial entry was made prior to the act of March 3, 1891 (25 Stat., 
1095-6-7); but that act provided that in case of all desert land entries in existence 
at that date, “upon payment to the receiver of the additional sum of one dollar per 
acre of said land a patent shall issue therefor to the applicant or his assigns.” In 
the case at bar, final proof was made on June 22, 1893, subsequently to the passage 
of the act above cited; hence itis subject to the provisions of said act. (See case 
of Robert J. Gardinier, 19 L. D., 83.) 

The decision of your office, in so far as it demands more than one dollar and a 
quarter per acre as the total amount to be paid for said land, is reversed. ~201L~,-D.,, 
406. 7 ge 
It does not appear why this entry did not pass to patent: on the 
authority of said decision. | 
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On May G6, 1896, your office, without poterenee to said departmental 
decision, again auepenied said entry for supplemental paymet of one 
dollar and twenty-five cents per acre, on the authority of the decision 
of the supreme court, in the case of the United States v. Healey, 160 
U.S., 136, and it is of this that the appellant now complains. 

This action on the part of your office was irregular. It was the duty 
of the Commissioner to carry out the decision of the Department. If 
said decision was believed to have been in violation of a rule of law as 
subsequently announced by the supreme court, it was the duty of the 
Commissioner to have called the attention of the Department to that 
fact, and asked for instructions in the premises. If the departmental 
decision was wrong, however, in the light of the supreme court oy 
your action of May 6, 1896, was not reversible error. 

_ The land embraced in this entry is within the granted limits of the 
Union Pacific Railroad. The entry was made on n April 12, 1890, under 
the desert land act of 1877. | 

In the case of the United States - Vv. speaiee ( ira it was said: 

It results that prior to the passage of the act of 1891, lands suchas those here in 
suit, although within the general description of desert land, could not properly be. 
disposed of at less than $2.50 per acre. Wasa different rnle prescribed by that act 
in relation to entries wade previously to its passage? 

If it be true, as seems to have been held by the Interior Department, that the act 
of 1877, as amended by that of 1891, embraces alternate reserved sections along the 
lines of land-grant railroads that require irrigation in order to fit them for agricul- 
tural purposes—upon which question we express Do opinion—it is necessary to deter- 
mine whether a case begun, as this one-was, prior to the passage of the act of 1891 
is controlled by the law as it was when the original entry was made. This question 
is important in view of the fact that the appellee’s entry was mace under the act of 
1877, before it was amended, and his final proof was. made after the act 1891 took 
effect. .... 

We are of opinion that the act of 1291 did not au ibele6 the. jande: in dispute to 
be sold at $1.25 per acre, where, as in this case, the proceedings to obtain them were 
begun before its passage. . 

I am constrained to follow this sean and to hold that it disposes 
of appellant’s case. Claims initiated under the desert land act of 187 7, 
before the passage of the amendatory aet of 1891 can only be epee 
on the payment of two dollars and. fifty cents Dens acre, as provided by 
the first named act. | : 

The Secretary of the Interior has juri isdiétion over thie public lands 
until patent issues, and it is his duty to see that they are disposed of 
only in accordance with law. The payment of two dollars and fifty 
cents per acre is a condition precedent to the acquisition of title to. 
such alternate reserved lands entered under the act of 1877, and until 
that condition has been complied with, a am - without authority to 
patent the land. 

The nooo appealed from is affirmed. | 
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| MINING CLAIM—RAILROAD GRANT-SCHOOL GRANT. 
PaciFic Coast MARBLE Co. v. NORTHERN Pactrio R.R.Co. Br AL. 


Whatever is recognized as a mineral by the standard authorities, whether of metallic 
or other substances, when found in the public lands, in quantity and quality 
sufficient to render the land more valuable on account thereof than for agricul- | 
tural purposes, must be treated as cgming within the purview of the mining 


laws. 
Lands valuable only on account of the marble deposit contained therein are subject 


to placer entry under the mining laws. 

Lands containing valuable mineral deposits, whether of the metalliferons or fossil- 
iferous class, of such quantity and quality as to render them subject to entry 
auder the mining laws, are ‘“‘mineral lands” within the meaning of that-term as 
used in the exception froin the grant to the Northern Pacific Company for rail- 
road purposes, and fo the State for school purposes. | 

The case of Tucker v, Florida Railway and Navigation Co., 19 L. D. , 414, overruled. 


Seonaius Bliss to the Commissioner of the General Land Office, Septem- 
(W. Vv. D.) a : ber 9, 1897. oo 2A Ee ea). 


The land involved in this controversy includes parts of sections 14, | 
15, 16, 21, and 22, T. 28 N., R. 36 E., W. M., Spokane, Washington, The 
portions thereof which lie in sections 15 and 21, are claimed by the 
Northern Pacific Railroad Company, by virtue of its list, No. 7, of 
indemnity selections, under its grant of July 2, 1864 (13 Stat., 365), 
That portion which ee in section 16, is claimed by the State of Wash- 
ington, under its grant for school purposes, by the act of February 22, 
1889 (25 Stat., 676, sections 10 and 18). The whole thereof—embracing 
120 acres—is ‘aimed by the Pacific Coast Marble Company, under its 
application for pateut filed October 15, 1895, based upon six distinct but 
contiguous placer mining locations, of twenty acres each, made prior 
thereto, and known, respectively, as the Clark, Heitkemper, Clarno, 
Liebe, Haight, and Strode, mining claims. | 
On J anuary 2, 1896, the mineral claimant presented its. proof of puab- 
lication, ete., and tendered payment for the land. The local officers 
declined to receive the money, owing to the conflicts with the railroad 
company aud the State, and thereupon transmitted the record to your. 
office, with request for instructions as to the proper course to pursue. 
Under date of January 17, 1896, your office replied, stating “that the 
lands containing a deposit of marble, which can be mined at a profit, | 
are subject to disposition under the mining laws,” but that-the mineral 
claimant’s application should have been treated as in the nature of a 
contest against the railroad company’s selection; that the State should | 
have been notified, and ruled to show cause, etc.; that beture the appli- 
cant could be allowed to: purchase under the mining laws, it would have 
to proceed as thus indicated; and the local officers were instructed to 
require proceedings to be had accordingly. 

The State was thereupon notified, and in reply, filed its protest, 
admitting the existence of marble in the land, but contending that 
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marble is not such a mineral as serves to except lands containing it 
- from the grant to the State for school purposes. 

As a further result of the instructions from your office, a hearing 
was had, at which all the parties appeared. After the examination of 
two witnesses, and the introduction of certain specimens of marble 
from the claims, as exhibits in the case, the parties, without proceed- 
ing further with the testimony, enter ed into «a written stipulation 
whereby, “for the purpose of saving So cost and time In taking 
evidence,” it was agreed : 
that the land in controversy is not spi oulehral or grazing land, and is v aluable only 
- for the marble it contains; and this controversy shall be submitted upon the legal 
question of whether or not marble is a mineral such as to except the land from the 
grant tothe Northern Pacific Railroad Company by virtue of its indemnity selection. 

It was also agreed in the same writing, that the testimony, as taken, 
should be considered only upon the question as to the value of the land 
on account of the marble it contains, and as to whether marble is a 
mineral within the meaning of the grant to therailroad company; and 
it was further stated that this stipulation and agreement should apply 
to the State of Washington, and that its protest should be merged 
with that of the railroad company, and be heard as one case on appeal. 

The local officers held the land in question to be mineral in character, 
aud that by reason thereof, the portions situated in sections 15 and 21, 
were excepted from the graut to the railroad company, and the portion 
situated in section 16, was excepted from the grant to the State. 

Both the railroad company and the State appealed. 

On August 13, 1896, your office, after observing that under the pre- 
vious rulings ae decisions of the Land Department, public lands. 
chiefly valuable for the deposits of marble therein, had been held sub- 
ject to entry under the mining laws, but that the question here involved 
was whether or not such lands paces to the railroad company and the © 
State under their respective grants, held, (1) that the portions of the 
land in question embraced in sections 15 and 21, were not excepted from 
the railroad company’s grant, (2) that the portion thereof embraced in 
section 16, was not excepted from the erant to the State, and (3) that 
- the application of the mineral claimant should, therefore, be canceled. 

The mineral claimant bas appealed to the Department. Several 
errors are assigned, but they need not be here set out in detail. Itis . 
sufficient to say that, in substance, they attack and put squarely in 
issue the correctuess of the several holdings of your said office decision. 

The impor tance of the questions involved is conceded by all parties, | 
and in view thereof, upon request of the mineral claimant, concurred in 
by the railroad company, and not objected to by the State, the case 
has been advanced from its regular order and made special. 

All questions of fact are settled by the stipulation, and by the evi- 
dence introduced before it was entered into. The stipulation shows 
the land to be non-agricultural, and valuable only for the marble it _ 
contains. The evidence shows that the marble is of a superior quality, . 
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susceptible of a high polish, and useful for ornamental purposes, The 
deposit is represented as very extensive. 

_ The case has been elaborately and ably argued by counsel for the 
contending parties, both orally and by printed briefs. In view of the | 
magnitude of the interests at stake, and the importance of the ques- 
tions involved, it has been given the most careful and painstaking 
consideration. 

Briefly stated, the issue presented. is, whether lands sighs valuable 
on account of the deposits of marble they contain, are embraced by 
the terms “ mineral lands,” and “lands valuable for minerals,” as those 
terms are used, respectively, in the aforesaid granting acts, and in the 
mining statutes of the United States. If such lands are so embraced, 
then your office decision is wrong, and should be reversed; if not, that 
decision is right and should be affirmed. 

The grant to the Northern Pacific Railroad Company, is of “‘every 
alternate section of public land, not mineral,” within certain prescribed 
hmits, and with stated provision for indemnity for losses in place limits. 

The grant contains several provisos, among which, as pertinent to 
the issue here involved, are the following: 

Provided further: That all mineral lands be, and is same are hereby, excluded 
from the operations of this act, and in lieu thereof a like quantity of unoccupied 
and unappropriated agricultur al lands, in odd- numbered sections, hearest the line of 
said road, may be selected as above provided: ae a 

And provided further: That the word “mineral, * when it occurs in this act, shall 
not be held to include iron or coal. , 

The grant to the State, for school purposes, is of “Sections numbered 
sixteen and thirty-six in every township,” with the express provision. 
“that all mineral lands shall be exempted” therefrom. Ample pro- — 
vision for indemnity is made, in ane grant to the State, for losses on 
account of mineral lands. ; 

The mining statutes, as originally enacted, are round in the several 
acts of July 4, 1866 (14 Stat., 85-6), July 26, 1866 (Id., 251-2), July 9, 
1870 (16 Stat., 217), May 10, 1872 (17 Stat., 91-2), February 18, 1873 
(17 Stat., 465), and March 3, 1873 (Id., 607). The various provisions of 
these several acts, as at present codified, are embodied, under the head 
of “Mineral Lands and Mining Resources,” in the Revised Statutes, 
sections 2318 to 2352, inclusive, except section 2346, which need not be 
herein referred to. The particular provisions important to here note, 
are as follows: : 

Section 2418 -provides that— 

In all cases lands valuable for minerals shall be reserved from sale, except as other- | 
wise expressly directed by law. 

Section 2319 provides that— . 


All valuable mineral deposits in lands belonging to the United States, both sur-. 
veyed and unsurveyed, are hereby declared to be free and open to exploration and 
purchase... . under pomulatione: prescribed by law, and according to the local cus- 
toms or rules of miners in the several mining districts, so far as the same are es 
cable aud not inconsiskent with the uae of the United States. 
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Sections. 2390 to 2324, inclusive, prescribe certain rales and pepatee. 
tions to govern the location of— 


Mining claims upon veins or lodes of quar tz or other rock in place bearing gold, 
silver, cinnabar, lead, tin, copper, or other valuable deposits. 


Sections 2325 to 2328, inclusive, provide the manner of Sein g title 


_. from the government for lands “claimed and located | ‘for valuable 


deposits” under the preceding sections. 

By section 2329 it is provided that— 

Claims. usually callec “ placers, ” including. all forms of deposit, excepting veins 
of quartz, or other rock in place, shall be subject to entry and patent, under like 
circumstances and conditions, and upon similar proreouanes as are provided for 
vein or lode claims, 

The succeeding sections contain nothing which is necessary to be 
noted in this discussion. 

Briefly summarized, the contention of the railroad company 18, that 
the term “mineral lands,” as used in its grant of 1864, and in other 
railroad land grants, as well as the terms, “lands valuable for imin- 
erals,” and ‘ valnable mineral deposits,” as used in the mining. laws, 
were intended to include only minerals of the metallic class; that the 
term ‘¢mineral lands” as used in its said grant should be construed as 
excluding therefrom only lands containing valuable metalliferous’ 
deposits; and that as marble is not such a deposit, lands containing 
it, though chiefly valuable on account thereof, are not excepted from 
its grant. The State takes a similar position with reference to its 
orant. : 

This position is squarely attacked by the mineral clainiant. Its con- 
tention is that the value, and not the kind of any given mineral deposit, 
is the coutrolling key, which is to determine the question whether the 
lands containing such deposit are included within the meaning of the 
terms, “lands valuable for minerals,” “ valuable mineral deposits,” and 
“minerals lands,” as used, as Aforesuitl: : 

The railroad conipany’s contention is predicated upon the theory that 
the ordinary and accepted meaning of the term ‘‘mineral”, as used in 
America, and particularly in land legislation, prior to and at the date 
of its grant of July 2, 1864, did not include any mineral deposits except 
those of the metallic class, and that therefore Congress in making its 
grant did not intend, by the use therein of the term “mineral lands”, 
to exclude therefrom any lands except those containing metallic min- 
erals; that there is nothing in the mining statutes to indicate that 
Congress used the terms, “lands valuable for minerals” and “valuable 
mineral deposits”, as therein stated, in any larger or more comprehen- 
sive sense than is indicated by the use of the term “mineral lands” in 
its said grant; that section 2329, which provides for the entry and 
patent of “claims usually. called placers, includiug all forms of deposit, 
excepting veins of quartz, or other rock in place,” was intended to. 
include only such claims as contain auriferous deposits; and that it 
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was not the purpose of any subsequent legislation to in any wise enlarg e 
the meaning of the term ‘‘mineral lands” as used in its grant. | 
By the pre-emption act of September 4, 1841 (5 Stat., 453-6), pro- 
visions were made for the entry and pnohese of the ea public 
lands, but it was further pr ovided that no lands on which were situated 
lewowti salines or mines”, should be subject to entry or sale thereunder. 
It is contended that “what Congress meant in this act by the term 
‘mines’ must be gathered from the preceding uniform policy as set forth 
in the legislation” on the subject of mineral in the public lands; and it 
isclaimed that such policy is distinctly indicated by the preceding 
legislation which reserved to the United States, “lead mines and salt 
springs, absolutely, and a one-third part of all gold, silver, lead, and 
copper mines,” or, excepting salt springs, minerals of the metallic class 
only. This pr ie legislation is referred to as being embodied in a 
certain ordinance of the Congress sitting nuder the Articles of Confed- 
eration, passed May 20, 1785, and in certain acts of the Congress under 
the Constitution, passed at various times , down to and , Haein ig the 
year 1316. | 
It is to be observed, however, that j in the act of J ally 1,1864 (13 Stat., 
343), providing for the digposal of coal lands in the public domain, 
Congress gave, on this point, its own definition of the term ‘mines ” as 
used in the former pre- emption act, by declaring that— 
Any tracts’ embracing coal-beds or coal-fields, constituting portions of the public 


domain, and which, as ‘‘ mines” are excluded on the pre- empuon act of eighteen 
handved and forty-oue, 


might be sold under the terms therein prescribed. 

Coal is a non-metallic mineral, and we have liere an express declara- 
tion of Congress that the same is included within the meaning of the - 
stated exception from said pre emption act. | | : 

In the case of Mullan v. United States (118 U.S. ., 271) the question 
was, whether coal Jands are.mineral lands within the meaning of the 
statutes regulating the disposition of the public domain. The court, 
after referring to the pre emption act of 1841, and the coal act of July 
1, 1864, said, of the provision herein above quoted from the latter act: 

This is clearly a legislative declaration that “knowi” coal lands were mineral 


lands within the meaning of that term: as used in statutes regulating the public 
lands, unless a contrary intention of Congress was clearly manifested. 


Here we have both a legislative declaration, and the highest judicial 
determination, that the term “mineral lands” in the public land laws 
does include minerals other than those of the metallic class. 

It was held by Attorney General Williams, in an opinion under date 
of August 31, 1872, given at the request of the Secretary of the Interior, 
that diamonds are embraced by the term “valuable mineral deposits”, 
as used in the act of May 10, 1872. He refers also to the act of July 26, 
1866, and expresses the opinion that “these acts ought to be most lib- 
- erally construed, so as to facilitate the sale” of the mineral lands of. the 
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“publie domain (14 Op. A. G., 115). These views were concurred in and 
adopted as the gnide for official action in like cases, by Acting Secre- 
tary Smith, ina communication addressed to Commissioner Drummond 
of the General Land Office, dated ames 3, 1872 (Copp’s Mineral 
_ Lands, 119). 
- In @ general circular issued under the mining laws, dated July 15, 
— 1873, Commissioner Drummond, speaking upon the subject of what 
sonstitutes ‘a valuable mineral capes ” said: 
That whatever is recognized as a mineral by the standar d authorities on the sub- 
ject, where the same is found in quantity and quality to render the land sought to 
be patented more valuable on this account than tor purposes of agriculture, should 


be treated by this office as coming within the purview of the mining act of May 10, 
1872. 


It was farthe stated: 


The language of the statute is so comprehensive, and capable of such liberal con- 
struction , that I cannot avoid the conclusion that Congress intended it as a general 
mining law, ‘“to promote the development of the mining resources of the United 
States,” and to afford a method whereby parties holding the possessory right under 
local laws and regulations could secure title to tracts containing valuable accretions | 
or deposits of mineral substances, except when a special.law might intervene, reserv- 
ing from sale, or Beeman the disposal of Dae may specified miner al- bearing 
lands: | 

In answer to inquiries, the consideration of which gave rise to the 

circular, it was further said: 
I therefore reply that lands valuable on account of borax, carbonate of soda, 
nitrate of soda, sulphur, alum, and asphalt, as well as ‘“‘all valuable mineral 
deposits,” may be applied for and patented under the provisions of the mining act - 
of May 10, 1872 (Copp’s Mineral Lands, 61-2). : 

It is proper to observe in this connection, that prior to elie issuance 
of this circular, a special statute had been enacted regulating the dis- 
posal of coal jands (Act of July 1, 1864, supr a), and that the uniform: 
policy of the government had Been to reserve salt lands and salt 
springs from sale, absolutely. (See Morton v. Nebraska, 21 Wall., 
660, and the various acts of Congress therein referred to; Hall v. 
Litchfield, Copp’s Mineral Lands, 321; Salt Bluff Placer, 7 ie D., 549.) 
These things were doubtless in the rated of the Commissioner at the 
time, and they furnish an explanation of the exceptions noted in said 
circular. 

Following this apeclat Commissioner Drummoud, on J uly 20, 1873, 
held that lands more. valuable on account of deposits of iron ore, than 
for agricultural purposes, were subject to disposal under the provisions 
of the mining laws. (Copp’s Mining Decisions, 214.) | 

On January 30, 1875, it was held by Commissioner Burdett, that 
lands containing valuable deposits of umber, or of petroleum, were sub- _ 
ject to entry under the mining laws. (Sickles Mining Laws, 491). And 
on June 28th following, it was held by the same Commissioner, that 


-. Jands more valuable for deposits of limestone, or marble, than for pur- 


poses of agriculture, and lands containing valuable deposits of kaolin, — 
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are subject to disposal under the mining acts. (Copp’s Mining Lands, 
194.) . | 

It was also held by Conimissioner McFarland, on Mareh 31, 1882, that 
lands containing deposits of petroleum ‘‘are subject to ae ad dis- 
posal according to the law and regulations relating to placer claims” 
(9 C. L..O., 51). And by the same Commissioner, in the case of Mon- 
tague v. Dobbs (9 C. L. O., 165, 1882), it was further held that veins of 
clay and other non. ie alle is mineral substances are subject to loca- 
tion as placers; also building stone, in the case of H. P. Bennett Jr. 
(1884, 3 L. D., 116). 

The case of W. H. Hooper (1 L. D., 560, 1881) involved the sacett 
whether gypsum is a mineral within the meaning of the mining laws, 
In disposing of the case Secretary Kirkwood referred to and concurred . 
in the views expressed in the circular of July 15, 1873, namely: 

That whatever is recoguized as a mineral by the standard authorities on the sub- 
ject, when the same is found in quantity and quality to render the land sought to be 
patented more valuable on this account than for purposes of agriculture, should be 
treated as coming within the purview of the mining act of 1872. 

No proof having been introduced to show the comparative value of | 
the particular tract involved, for mineral or agricultural. purposes, an — 
investigation, in that respect, was ordered, with the direction that it 
the land should be found to have greater value for the former, patent 
should issue to the mineral claimant. | 
— In acommunication by Secretary Teller to Commissioner McFarland, 
under date of January 30, 1883, it was directed that “ public lands eon- 
taining valuable deposits of Soria the carbonate and nitrate of soda, 
sulphur, alum, and asphalt,” when shown to be valuable only on account 


' of such deposits, should be enterable under the ne laws (1 L. D., 


d61). 
- Following this, o on April 16, 1883, in ‘Hes case of Maxwell +. Brierly 
(10 C. L. O., 50), Seeretary Teller. after referring with approval to the 
circular of July 15, 1873, held that lands containing deposits of “gypsum | 
and limestone ..°. asphaltum, borax, auriferous cement, fire-elay, 
kaolin, mica, marble, petroleum, slate, and other substances,” are sub- 
ject to the operation of the mining laws, when shown to be more valu- 
able on account of such deposits than for agricultural purposes. (See - 
also i Brainard’s Legal Prec.; 98). And in the case of The Dobbs 
Placer Mine (1 L. D., 565-9, 1883), the same Secretary held that “ tire- 
Clay or kaolin, in the manner in which it, exists as a deposit, is properly | 
the subject of a placer location.” > | 

Such are some of the rulings and decisions of the Land Department, 
made shortly after the mineral land laws became a part of the public 
land system, and by the officers of the government charged with their 
adininistration ; and as conomperaneous and ation interpretation, 
they are entitled to great weight. 

These and other rulings on the subject, with ioe exceptions, have 
been consistently and uniformly to the effect that the mining laws 
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embrace not only lands containing metallic minerals, but all valuable 
- mineral deposits of whatever kind or nature—whether metalliferous or 

- fossiliferous—wherever the lands containing them are shown to be more 
valuable on account thereof, than for agricultural purposes.. The value 


_ of the mineral deposit, rather than its kind, appears to have been the 


controlling factor in deter mining whether the lands containing it were 
- subject to entry and patent under the mining laws. | 

In this connection, it is permissible to refer to some leg islation onthe | 
Subject, since the act of May 10, 1872. | | 

_ By act of February 18, 1873 (17 Stat. , 465), 6s epaestee mines of 
iron and coal,” in the States of Michigan, Wisconsin and Minnesota, 
were expressly excluded from the operation of the act of May 10, 1872, 
and lands containing such deposits were declared subject to sale and 
purchase according to legal subdivisions, as before the passage of: the 
act of 1872. The act of 1873 would have been wholly unnecessary to 
accomplish the exclusion stated as to coal, if it were true that the act 
of 1872 was not intended to enbr ace any minerals except those of the 
metallic class. 

By the act of May 5, 1876 (19 Sia, 52), it wis declared that ‘‘de- 
posits of. coal, iron, lead, or other mineral,” within the States of Mis- 
sourl and Kansas, should be excluded from the operation of the act of 
_ May 10, 1872, and all lands in said States were made subject to dis- 
posal as agricultural lands. Here non-metallic minerals are also 
referred to, and what has been said of the act of Bebr uary 18, 1373, 
applies equally to this, | : 

The act of June 3, 1878 (20 Stat., 89) niovided for the sale of lands 
chiefly valuable for timber or stone. in certain States and Territories, 
but declared that nothing therein contained should “authorize the sale 
of any mining claim . . . or lands containing gold, silver, cinna- 
_ bar, copper, or coal.” Both classes of minerals are again specifically 
Inentioned, the metalliferous and non-metalliferous being associated | 
together andl placed upon an equality. | 

_ By the act of March 3, 1883 (22 Stat., 487), it was declared: 

That within the State of Alabama, all public lands, whether mineral or Sue aiae 
shall be subject to disposal only as agricultural lands: Provided however, That all. 
lands which have heretofore been reported to the General Land Office as containing 
coal and iron, shall first be offered at public sale, | 

Here the mention of coal, a non-metalliferous inineral, is again closely 
: agsoeiated with iron, & mie talleerons rere and both are named in. 

connection with nee lands. : | 

The following are some of the more important 1 recent decisions of 
this Department on the subject. | | | 

Conlin v. Kelly (12 L. D., 1—1891). In. this. case it on held that 
stone useful only for general building purposes is not subject to appro- 
priation under the mining laws. It was further stated, however, that— 

The stone in the tract in controversy has no peculiar property or characteristic - 


that gives it especial value, such as attaches to gypsum, limestone, mica, marhle, 
slate, asphaltum, borax, auriferous cement, fire- clay, k kaolin or petroleum. 
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| McGlenn ». wienbesee: (15-1. D. ,370—1892). ‘Here the aecaon was 

that lands containing a valuable deposit of stone, useful for special 
purposes, may be entered as a ae claim; and the case of Conlin v, 
Kelly was distinguished. | 

Van Doren v. Plested (16 L; D. , 508-1893), In this case it was held 
(syllabus) that— _ 3 | 

Land containing a deposit of sandstone of a superior quality for building and 
ornamental purposes, and valuable only as a stone quarry, may be entered as a 
placer claim under the general mining laws. : 

Hayden v. Jamison (Id., 537) and Clark v. Erwin (Id., 122) were cases 

similar to that of Conlin v. Kelly, supra. 

In Shepherd v. Bird (17 L. D., 82—1893) it was held that lands con- 
taining stone suitable for makin o lime, might properly be entered as a. 
placer claim, or purchased under the timber and stone act of June 3, 
1878, 

In Gary »v. Todd 18 L. D., 58—1894) it was held that lands chiefly: 
valuable for phosphate deposit were miner al dands and not subject to 
entry under the homestead laws. 

These decisions, as a rule, do not vary materially, if at all, from the 
earlier rulings and decisions of the Land Department on te ‘subject. 
Ou the contrary, they show a practically uniform adherence to the rule 
originally announced in the circular of July 15, 1873, hereinbefore 
referred to. They are generally to the effect that lands chiefly valuable 
for mineral deposits, of whatever kind or nature, may be properly dis- 
posed of under the mining Jaws. 

In the case of Freezer v. Sweeney (21 Pac. Rep., 20) the supreme court © 
of Montana (1889), referring to certain adjudications of the Land Depart- 
ment on the subject, held that a stone quarry may be located and pat- 
ented as a placer claim. In its opinion the court refers to section 2329. 
of the Revised Statutes, and says: 


This section extends and enlarges the signification seitioulg given to “ placer 
claims,” and makes such locations include all forms of deposit, excepting quartz veins 


_ or other rock in place. The officers of the Land Department have construed it as 


embracing quarries of rock v aluable for building purposes, as already stated, and we. 
' do not doubt the correctness of this construction. : 

The contrary view was taken, however, by the supreme court of the | 
State of Washington, at a later date, in the case of Wheeler v. Smith 
(82 Pac. Rep., 784). "These are the only cases cited from the courts 
which discuss or attempt. to determine whether non-metallic minerals 
are minerals within the meaning of that word as employed in the stat- 
utes relating to the disposition of the public lands. 

The interpretation thus shown to have been adopted at an early date. 
by the Land Department, and followed with practical uniformity for — 
over twenty years, is attacked as being obnoxious to well established 
rules of construction. It is insisted that. the particular and specific. 
words, ‘ gold, silver, cinnabar, lead, tin, copper,” as used in secon 2320 
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of the Revised Statutes, must be considered as furnishing a guide to, 
and placing a linitation upon the meaning to be given the general 
words which immediately follow, and that in view thereof the general 
words must be held to include only deposits of the same kind or nature 
as those designated by the precedin g particular words—that is, mineral 
deposits of the kind or nature ejusdem generis with gold, silver, cinna- 
bar, lead, tin, or copper—or, in other words, metalliferous ore. The 
same position is taken with reference to section 2329, .The specific 
word there is, “placers.” That word, it is said, should be restricted to 
its technical meaning—places where gold is found—and further, that 
the general words—“ including all forms of deposit”—which follow, 

must be held, under the rule, to include only the different forms of 
placer gold denosite: | 

The Department is not unaware of the ell settled rule of fanntoRs 
construction upon which this contention is sought to be based, namely: 

That general words which follow particular and specific words of the 
same kind or nature, take their meaning from the par ticular and specific 
words, and are generally presumed to be restricted to the same genus © 
as those words, and as comprehending only things of the same kind as 
those designated by them; but it must be remembered that this rule 
has its proper eplcauon only in cases where there is nothing in the 
statute tending to show that a wider and more comprehensive meaning 
was intended by the use of the general words. . If, therefore, said sec- 
tions 2320 and 2329, only, were to be construed, and that, independently — 


of anything sate of them, as though facine by iiemuolved: or, if 


. the act as a whole contained nothing of a nature purporting to show 
that the general words used in said sections were intended in a larger 
sense than the specific words indicate; then the present case might be 
considered such an one as to justify the application of the rule. 

The sections named, however, are not to be construed by themselves. 
The whole act is to be looked to, and its general purpose ascertained, 
in order to properly determine the meaning of its several provisions, 

and the different sections are to be construed as parts of one general 
statute. Thus looking at the act, we find its general purpose stated in 
section 2319 (Sec. 1, Act of 1872) in the broad declaration that— 

| AU valuable mineral deposits in lands belonging to the United States, both sur- 
veyed and unsurveyed, are hereby declared to be free and open to exploration and 
purchase, and the lands in which they are found, to peesupenon and purchase, by 
_ citizens of the United States, etc. 7 | 

It is important to observe that dite is no limitation or restriction as 
tothe kind or class of mineral deposits which are thus made subject to 
exploration and purchase. The invitation is to explore and purchase 
“all valuable mineral deposits” in the public lands, and to occupy and — 
purchase the lands in which they may be found. Broader, or more © 
. comprehensive language could hardly have been used. Wherever min- 

eral deposits are found in the public lands, they are declared to be free 
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and open to. ieee and purchase, with only one Soe CnC oe ney ” 
must be valuable mineral deposits. 

Then follow certain provisions for the aeqatsition ‘of title from the 
- government to mining claims, once discovered and properly located, 
whether they be “upon veins or lodes of quartz or other rock in nlace 
bearing gold, silver, cinnabar, lead, tin,. copper, or other: valuable 
deposits,” (Sec. 2320), or whether they be “claims usually called ‘ plac-. 
ers’, including all forms of deposit, excepting veins of quartz, or other 
rock in place,” (Sec. 2329). 

Now, coming again to the general words “or other valuable depos- 
its,” as used in section 2329, with reference to vein or lode claims; and — 
‘the words “inelnding all forms of deposit,” as used in section 2329, 
with reference to claims usually called “placers”, and construing them | 
in the light of the declared general purpose of the act, as a whole, as — 
specifically indicated in sectious 2318 and 2319, the conclusion seems 
irresistible that the general words in question, as eee in both instances, 
depend for their meaning, not only upon the specific words which they 
follow, but depend also upon and draw from the larger and more com- 
_ prehensive expressions—‘“ all valuable mineral deposits,” aS used in 
section 2319, and “lands valuable for minerals”, as used in section 2318. 
Looking, then, to both the sources stated for the guide to the meaning 
of the general words, the further conclusion seems equally irresistible 
that in the first instance (Sec. 2320) they were intended to include other 
valuable mineral deposits, of whatever kind, if in the form of veins or 
lodes of quartz, or other rock in place, while in the second (Sec. 2329), 
they were intended to include all forms of mineral deposit, of whatever 
kind or nature—whether metallic or otherwi se—excepting veins of quartz 
or other -rock in place. . 


Such seems to be a fair and easouable sonetenetion of the sections . 


in question, and in my judgment, is the only one that accords with the 
manifest. purpose of the act as a whole, which was, as we have seen, 


the adoption of a general scheme or system for the development of the _ 


mineral resources of the country. The larger and more comprehensive 
provisions of both sections 2318 and 2319, must be given reasonable 
effect and operation—they cannot be ignored—and the Department: is 
not aware of any rule of construction requiring that the specific desig- - 
nations used in the succeeding sections, shall operate to restrict or limit 


the meaning and effect of such Jarger provisions. J'urthermore,if the 


rule of ejusdem generis were held to apply, and the construction con- 
tended for adopted, the result would be equivalent to sayin 2 that Con- 
_ gress, after having declared that “ all valuable mineral deposits” in 
the publie lands, without reservation or restriction as to kind or nature, — 
shal! be free and open to exploration and purchase, has provided a 
means for the purchase only of a certain class (the metallic) of such 
valuable mineral deposits, Such a construction would reduce the | 
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Statute to an absurdity. This would furnish a sufficient reason for its 


rejection if there were no other. 


| Ever since the enactment of the mining laws, however, as has been 
_ Shown, the coustruction by the Land Department, with practical uni-— 
formity, has been the other way. The more liberal view was early 
adopted and has since prevailed to the extent that many titles to lands 
patented as mineral, though of the non-metallic class, are now depend-. 
ing upon it. This view having been generally accepted for so long a 
ume, and property rights having grown up under it, there should be, 
in my judgment, the clearest evidence of error, as well as very strong 
reasons of policy and justice controlling, before there should be a 
departure from it. 

‘In the case of United States v. Moore ve U.S. 760- —3) the supreme 
court said: 

The construction eee to a statute by those charged with the duty of executing 


it is always entitled to the most bespecula consideration, and ought not to be over- 
ruled without cogent reasons. 


And in the more recent case of Brown v. United States (113 U.S., 
568-71) it was held by the same court, citing Edwards v7. Darby (12 
Wheat., 206), that— oe 
‘In the construction of a doubtful and ambiguous Jaw, the contemporaneous con- 


struction of those who are called upon to act under the law, and were appointed to 
carry its provisions into effect, is entitled to great respect. 


These authorities are especially appropriate here, and in my judg- 
ment should be regarded as of controlling weight in support of the 
construction which has heretofore prevailed. . 

It may be well to note in this connection, that soon after the decision 
in the case of Conlin v, Kelley, supra, wherein lands containing stone, 
useful only for building purposes, were held not subject to the opera- 
tion of the mining laws, Congress, by act of August 4, 1892 (27 Stat. 
348), especially declared that lands “chiefly valuable for pullin g stone,” 
should be enterable “under the provisions of the law in relation to 
placer mineral claims.” It would thus seem that Congress regarded 
even the ruling in that case as a departure from the liberal construc- 
tion theretefore adopted by the Land Department, to such an extent as 
to demand legislative action disapproving the result thereof. “ 

- Sufficient has been said to show what has been the long-continued 
practice of the Land Department, and to point out the danger and 
harmful results of a departure from that practice at this late day. 
Independently of these things, however, it may be added that the con- 
struction, as an original proposition, appears to be clearly right. The 
Department, therefore, in conciasite this ‘branch of the case, adheres : 
to the rule: | 

That whatever is recognized as a mineral. — the standard authorities 

on the subject, whether of metallic or other substances, when the same 
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is found in the public lands in quantity and quality sufficient to render 
the land more valuable on account thereof than for agricultural pur- | 
poses, should be ee as coming withiu the purview of the mining - 
laws. _ 
The lands here involved being admittedly of great alae ‘for the 
deposits of marble they contain, and valuable only on account thereof, 
are clearly within the meaning of the rule thns laid down, and mist | 
therefore be held subject to entry under the mining laws, sinless it be 
held that mineral lands of such character are not within the a : 
- from the railroad and State grants in question. | 
This brings us to the other phase of the contention: That the doter 
mination or classification.of lands as mineral within the meaning of the 
_ mining laws, does not furnish a guide for the classification of lands as 
mineral withiu the meaning of the excepting clause of the grant of 
July 2, 1864; in view whereof it is insisted that though lands chiefly 
valuable for minerals of the class other than metallic may be subject to 
entry in some instances under the mining laws, yet no lands but those 
containing ‘the metalliferous minerals can be held to come yopou the 
_meaning of the exception from said grant. | 
At the very threshold of the discussion of this branch of the case, 
we are met by the aforesaid act of July 1, 1864, passed the day before 
the grant to the railroad company was ade wilerein it was declared 


that coal—a non-metallic mineral—is within the exception of mineral | 


lands in the pre-emption act of 1841, and with the case of Mullan v. 
United States, supra, holding that this was a. legislative declaration to 
the effect that coal lands are mineral lauds within the meaning of that 
term. as used in statutes regulating the public lands, unless a contrary 
intention is clearly manifest. . This legislative interpretation of the — 
word “mines,” used in the pre-emption act, as including non-metallie 
minerals, given the day before the grant to the railroad company was 
made, is very significant, and would seem to negative all idea that Con- 
gress intended by the use, the next day, of the term “ mineral lands,” 
in said grant, to include thereby only lands containing the metalliferous 
minerals. The larger and more comprehensive meaning would seem 
clearly to have been intended, in the absence of anything plainly mani- | 
festing a contr ‘ary purpose. 

Again, the proviso in the excepting clause of the company’s grant, 
that the word “mineral” when used in the act shall not be held to 
include coal and iron, clearly shows the mind of Congress on the sub-- 
ject. Ifthe purpose had been to except from the grant only lands 
valuable for metalliferous minerals, there would have been no necessity 
for said proviso as to coal; and if the exception of mineral land would. 
have included coal, as mist be admitted, there is no apparent reason. 
why the exception may not include any other fossiliferous mineral sub- 
stance, if the lands containing it are chiefly valuable on that account. 
The contention that this would make the exception co-extensive with - 
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the grant, is fully answered by the condition fiat in all cases the eae 
must be valuable for their minerals, which, under a long line of decisions, 
has been held to mean:-chiefly valuable for minerals, or, which is the 
same thing, more valuable on that account than for agricultural pur- 
poses. There is nothing in the act making the grant to this company, 
nor in any contemporary legislation on the subject of which the Depart- 
ment is aware, that clearly manifests an intention on the part of Con-. 
gress to restrict or limit the meaning of the term “mineral lands” as_ 
used in said grant to metalliferous minerals omy The. same ey be 

said of the grant to the State. | 

In the act of February 26, 1895, (28 Stat. 684.) which prided for the 

examination qd claseiacation, in the States of Montana and Idaho, of 
mineral lands within the limits of the company’s grant but excepted 

therefrom on account of their - minera ‘1 character, it was declared (Sec- 
tion 3): 7 


That all lands shall be classified as mineral which by reason of valuable mineral 
deposits are open to exploration, occupation, and purchase under the provisions of 
the United States mining laws. 


The act also contains the proviso that the word mineral” shall not 
be held to include coal and iron, the same as in the original grant. 
Here we have what appears to be a subsequent legislative interpreta- 
tion of the meaning of the exception of ‘‘ mineral lands” from the com- 
pany’s grant. Itis, in effect, that all lands which by reason of valuable 
mineral deposits are open to exploration, occupation, and purchase, 
under the provisions of the mining laws, shall be classified as “ min- 
eral lands” within the meaning of said exception—not including, of 
_ course, coal and iron. In view of this interpretation, it seems plain 

-thatin the mind of Congress the term “mincral lands,” as used in said 
grant, is the equivalent of the terms “lauds valuable for minerals,” 
and ‘all valuable mineral deposits,” as used in the mining statutes: 
This interpretation is in entire harmony with the contem poraneous and 
long continued construction by the Land Department. 

The case of Tucker v. Florida Railway and Navigation ‘Company 
(19 L. D., 414) is cited and relied on as holding the contrary view. In 
that case the Department, after referring to the exception of. mineral 
lands from the grants made during the year 1864, and subsequently — 
thereto, aud the provision that the word . “mineral ” as therein ased 
should not include coal and iron, further said: a 
It would scem, therefore, that the word “mineral” is given a limited construc- 
tion, and when this fact is talken iuto consideration with what has been before 
stated on the subject of mineral legislation, it would seem that the purpose of the 
— word ‘‘ mineral” as used in the act of June 22, 1874, supra, was to except from selec- 
tion, on account of said act, those lands containing valuable metals, such as gold, 
silver, cinnabar, and copper. The word was not used in its broader sense, for the 
greater part of the earth contains mineral in some form, the value of which often 


“depends upon its location, or the state of advancement of science which makes 
known its uses. 


DECISIONS. RELATING TO THE ey ee LANDS. | 247 : 


The selections gathorized by the. act of June 29, 1874, were of “lands 
not mineral ”—practically the same exception as that contained in the 
Northern Pacific grant. The theory upon which the decision seems to 
be based is, in part at least, that the express exclusion of coal and iron 
from the mineral exception in the grants of 1864, and subsequent grants, 
is an indication that the word mineral was used by Congress in a 
restricted or limited, and not in its broader sense. It does not appear 
to me that. this theory can be sustained. Indeed, it would seem that 
exactly the opposite view is supported by sound reasoning. The very 
fact that the express exclusion of coal—a non-metallic mineral—from — 
the exception of mineral lands, was necessary in order to exclude it, 
shows that the word mineral was not used in its limited sense, and that . 


_ it was used in that broader sense which includes all mineral deposits of — 


whatever kind or nature. There does not appear to be any reasonable 
question of the soundness of this view, and it is in exact accord with 
the legislative interpretation shown by the act of February 26, 1895, 
which was passed after the decision in the Tucker case. 
| The further argument that the word was not used in its broader 
sense for the reason that the greater part of the earth contains mineral - 
in some form, has been already answered in the statement that under 
the law, in all cases, the Jand must not only contain mineral but must 
be chiefly valuable on account of its mineral. 3 

In view of what has been said on this point, the re is of 
the opinion and decides: 

That lands containing valuable mineral deposits, whether of the met- 
alliferous or fossiliferous class, of such quantity and quality as to render 
. them subject to entry under the mining laws—that is, where they are 
_ more valuable on account of such mineral deposits than for agricultural - 
purposes—are “mineral lands” within the meaning of that term as 
used in the exception from the. grants to the railroad company and to 
the State. , . 

As the lands here in question come clearly within the fat thus. 
announced, those portions thereof situated in sections 15 and 21, must 
be held as excepted from the grant to the Northern Pacific Railroad 
Company, and its application to select the same will be rejected. That 
portion in section 16, must be held as excepted from the grant to the 
State. Upon proper showing of compliance with the mining laws, the 
lands may be patented to the mineral claimant. Your office decision is 
therefore reversed. ; 

The case of Tucker v. Florida Railway and Navigation Company, and 
‘all other cases in conflict with the views herein expressed, are her eby 
overruled. — | 
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RAILROAD GRANT—ACT OF JUNE 22, 1874. | 
OREGON AND CALIFORNIA R, BR. Co. 


A decision of the General Land Office to the effect that upon relinquishing certain 
lands a railroad company will be entitled to select others under the act of June 
22, 1874, does not prevent departmental consideration as to the right of the com- 
pany to those relinguished, when the question of the a a 8 right under the 
selection comes before the ea tment for its action. 


eat y Bliss to the Commissioner of the General Dini a Office, Septem- 
(W. V.D.) . ber 9, 189% (F. W. CG.) 


The Oregon and California Railroad Company has appealed from 
your office decision of January 17, 1896, holding for cancellation cer- 
tain selections made by said company April 15, 1889, under the act of | 
June 22, 1874 (18 Stat., 194), in lien of the W. 4 of the NE. 4, the NW. 
4 of the SE. 4 4, and the NB. 4 of the SW. 4 of Sec. 31, T. 17 8., R. 1 W., | 
Oregon City land district, (renen: , 

The tract made the basis for the company’s selection was entered 
under the homestead law July 17,1865, which entry remained of record 
until canceled, March 26, 1870. The grant under which the company 
claims was made by the act of July 25, 1866 (14 Stat., 239); so that.at 
the date of the passage of said act the tract Seno iaied: by the com- 
pany was appropriated under the entry of record, and for that reason 
excepted from the said grant. It is urged by the company, however, 
that as its relinquishment was made upon the request of your office, in 
1870, its right to make a new selection under the act of 1874 attached, 
and no change of rule, affecting the question as to the company’s right to 
the land relinquished, could affect its right to make such lieu selection. | 

At the time the company relinquished, it was held by this Depart- 
ment that all lands free from claim at the date of definite location, 
without regard to their condition at the date of the passage of the act — 
making the grant, passed thereunder. : 

In the case of Bardon v. Northern Pacific iaiieoad Gouerag (145 
U.S., 585) it was held, that lands which at the date of the passage of 
the act making the grant to said company, were segregated from the 
public lands within the limits of the grant, by reason of a prior pre- 
emption claim to it, did not, by the cauicellation of the pre-emption right 
before the iseation of the grant, pass to the company, but remained 
part of the public lands of the United States. 

It is clear, therefore, that this tract did not pass to the company 
under its grant, and that its relinquishment, made, as alleged, at the 
instance and request of your office, was unnecessary. It ee been 
repeatedly ruled by this Department that a decision of your office to 
_ the effect that upon. relinquishing certain lands'a company would be 
entitled to select others under the act of June 22, 1874, does not pre- 
vent departmental consideration as to the right of the company to those 
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relinquished, when the question of the company’ S ent under aselec- . 
tion made comes before this Department for approval; and if it is then 
found that the company had no title to the land relinquished, the selec. 
tion-must be rejected. See case ot Southern Pacific R. R. Co, (22 L. D., 
185). and cases yaa ein cited. 

The action of your office, holding for cancellation the said selection 
by the company, is accordingly affirmed. 


‘TOWNSITE CLAIM—TERRITORIAL LEGISLATION. 
Crry OF CHAMBERLAIN v. KING BY AL. (ON REVIEW.) 


The right of townsite claimants, acting under territorial legislation, to include 
certain lands within their corporate limits for municipal purposes, cannot be 
recognized, if said lands were in fact at such time not subjeét to such appro- 
priation. 


Secretary Bliss to the Commissioner of the General Land Office, Sonten: 
(Wee E> 2 ; ber 9, 1897. OO — (OC. Sd. W,) 


On April 15, 1896, rehey J. We made application +o make home- 
stead entry for lots 3 and 4 and the SE. 4 of the SW. 4 of Sec. 10, and 
lots 1 and 9 of Sec. 15, T. 104 N., RB. 71 W., Oiamberain land district, 
South Dakota. On the same day J. W. Orcutt, as mayor of Chamber: 
lain, made application to make townsite entry for the same land, with- 
out disclosing whether said entry was sought as an original or addi-. 
tional townsite entry,-and on the same day Eliza Reynolds applied to 
make homestead entry for lots 1 and 9 of section 15. 

The fees were tendered by edch of the applicants and. rejected, but 
their respective applications were accepted in the order presented, and 
a hearing was ordered to allow them to present proof of their claims. 
Said hearing closed July 19, 1895, and on September 24, 1895, the local 
officers rendered a decision feecine the application of Orentt, mayor, 
and accepting the application of Eliza Reynolds and the. application 
of Henry King, except as to lots 1 and 9 of Sec, 15, to which they held 
Eliza. Reynolds was entitled. 

- Appeal was made to your office, and on March 24, 1896, the decision 
_of the local officers was affirmed, with the modification that the right of 
Eliza Reynolds to make entry was limited to lot 9, and the application 

of Orcutt was rejected. | 

A motion for review of your office dieciaion was made by the mayor, — 
which was overruled and the original decision adhered to. 

The townsite claimants appealed to the Department. On the appeal 
counsel was heard both orally and by brief, and, on June 15, 1897, your 
office decision was affirmed here. (24 L. D. , 526.) | 

The mayor of the City of Chamberlain has filed a motion for review 
of the last-named decision, in which it is alleged various errors were 
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sommnitteas: The motion purports to state eighteen grounds: of error, 
but upon examination they are not found to contain any material prop- 


 osition touching which counsel was not heard before the decision was 


rendered, and which was not considered in rendering it. It is alleged 
that an important fact was overlooked and not cominented on—which 
is, that on January 18, 1890, the people of Chamberlain by vote organ- 
ized, and were sncarporated under the general Jaws of South Dakota. 

“The record has been re-examined, and this fact now insisted upon as 
important considered again. It is not apparent that 1b 1 in any manner 
helps the townsite claimants. 

It is claimed now that the people, in the exercise of a power conferred - 
by an act of the territorial legislature, which simply authorized them 
to organize town or city government in the manner prescribed by the 
act, include the land in question in the limits which they selected, and 
that the map filed shows the land involved to be within the eorporaied 
limits of Chamberlain. The people thus actipg had no more power than 
the territorial legislature had, and could no more subject this reserved 
land to municipal use than fie legislature could. | | 

After very full consideration, it was decided that the legislature had 
no such power. The fact that tlie people of Chamberlain have organ-— 
ized a city government under the general laws does not affect the con- 
clusions heretofore reached. The fact that a survey was made in 1890, 
aud a map filed, which showed this reserved land to be within the 
claimed limits was not. overlooked, but it was not considered that it 
affected the merits of the question, since the status of the land as to 
being reserved was the same when the map was filed that it was when 
the act of March 7 , 1885, was passed, and it was not then occupied or 
used for town. site an ‘poses, ; 

No sufficient reason is found for changing the conclusions heretofore 
reached on the merits of the case, and the motion for review is denied. 


—— 


. RIGHT OF WAY—STATION GROUNDS—MINERAL APPLICATION. 
Monrana CENTRAL R. R. Co. 


A plat of station grounds covering land embraced within a prior mineral application 
can not be approved; but. the use and occupancy of such land for station pur- 
poses will protect the right of the company, as against subsequent ea if 
the mineral application is abandoned. - . | 


Secretary Bliss to the Commissioner of ihe General Land iia Septem- 
C(W.YV.D.) ber 9, 1897, (F. W..C.) 


The Montana Central Railroad Company has appealed from the action 
taken in your office letter “F” of May 29, 1896, holding that the tract 
covered by its station plat submitted for approval under the provisions 
of the act of March 3, 1875 (18 Stat., 482), covering a portion of the 
NW.4£of the SH. 4of section 9, township 3 .N., range3 W., Helena land 
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district, Montana, is not public. iad and therefore that the plat of the 
station sands is not subject to approval under said act. 

- The statement contained in your office letter is that the tract épaliea 
for by the company is embraced in the mineral application, No. 179, 
filed by Charles W. Cannon, e¢ al. April 16, 1873. 

In its appeal the company admitted fe existence of said mineral 

application, but. set out tliat it had, under the laws of Montana, pro- 
ceeded to condemn said tract to its use for Station purposes in a suit 
agaist said locators, and that the damages assessed against the said 
company had been paid into court. 
_ The right of way granted by the act of 1875, swpra, is limited - to 
pubhe lands; and where there are no public twins embraced within 
the a pulitation for right of way it has been uniformly held by this 
Department that ap approval will not be grauted. 

While it appears that the company, as against the claim under said 
mineral application, is fully protected under the proceedings already 
had in the local court, its purpose in desiring the approval of its appli- 
cation for right of way under the act of March 3, 1875, is stated to be for | 
the purpose of protecting it against any subsequent claimant for the land, — 
in the event that the mineral applicants should abandon their claim. 

A mineral application, while of record, is an appropriation of the 
tract covered thereby; and in the decision of the supreme court in the 
_case of The Northern Pacific Railway Company. ». Sanders (166 UD 
621) was held to be a sufficient claim to except the lands davered 
thereby from the operation of the grant to said company. | 

It might be here stated, in view of the: fact that the company in its 
appeal states that it has been advised that Canuon and his’ associates 
have abandoned the land in controversy, that on April 22, 1897, the 
receiver at Helena xeported that the mineral applicants had instituted 
‘proceedings in the local office to perfect their application, No. 179, to 
mineral entry, and among the papers filed is their cousent to the > grant 
of the right of way to the Montana Central Railway Co. 

Upon the facts disclosed by the record, I can find no error in the 
holding of. your office, that the tract covered by the company’s plat 
submitted for approval is not’ public land within the meaning of the dct 
of March 3, 1875, and the plat is therefore not subject to approval under 
said act. 

As the company states in its appeal that it ay entered into posses- 
sion of the lands and erected thereon a water tank, round- -house and 
other buildings necessary to the operation of its railroad, no subse- 
quent claimant, in the event that the mineral applicants fail to perfect 
their claim to entry, could secure a right that will defeat them in their — 
possession, or that would prevent the approval of its plat, if again sub- 
mitted upon the cancellation of the mineral application. 

See St. P.M. and M. Ry. Co. ». Maloney et «ai. ,24 L. D. , 460. Dakota 
Central BR. R. Co. v. Downey, 8 L. D., 115. . 

Your office decision is accor din Bly affirmed. 


~ 
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Motion for review of departmental decision of April 29, 1897, 24 L. 
oa 376, denied by Seqetary, Bliss Septem! ber 9, ae 


INDIAN LANDS-APPROVAL OF DEED. 
© OPINION. 


A purchaser from a Shawnee anton under a decd approved by the Department, 
without restriction or condition, “Maes the title clear of all conditions. 


Assistant Attorne y- General Van Devanter to the Secretary of the Interior. 
; : (W. C. P,) 


I am in receipt by reference. of Acting Secretary Ryan of a letter 
from the Commissioner of Indian Affairs, dated August 19, 1897, rela- 
tive to the approval of deeds from Shawnee Indians, with request for 

an opinion upon the matter therein presented. | 

By the treaty of May 10, 1854 (10 Stat., 1054), the Shawnee Indians 
ceded to the United. States all the lands west of the State of “Missouri 
set apart for them under the treaty of November 7, 1825 (7 Stat., 265), 
and the United States ceded to the Shawnee Indians two hundred 
thousand acres of land in Kansas out of which each was to select, if a 
single person, two hundred acres, and if the head of a family a quantity 
equal to two hundred acres for each member of the family. As to pat- 
ents for said selections, it was provided in said treaty (Art. 9) as 

follows: | | | 

Congress may hereafter provide fer the issuing to such of the Shawnees.as may 


make separate selections, patents for the same; with such guards ani restrictions 
as may seem advisable for their protection bested: 


Congress provided for the issuing of patents by the act of March 3, 
1859, (11 Stat., 425) section 11 of which contains the following: 


That in all eases where, by the terms of any Indian treaty in Kansas Territory, 
said Indians are entitled to separate selections of land, and to a patent therefor, 
under guards, restrictions, or conditions for their benefit, the Secretary of the Inte- 
rior is hereby authorized to cause patents therefor to issue to such Indian, or Indians, 
and their heirs, upon such- conditions and limitations, and under such guards or 
| restrictions as 1nay be prescribed by said Secretary. 


Patents were afterwards issued to those Indians with a restriction | 

as to sale or conveyance as follows: | 

bnt with the stipulation prescribed by the Secretary of the Interior, under the act 

. of Congress aforesaid of March 3, 1859, that the said tracts ‘shall never be sold or 

conveyed by the grantor or... . heirs, mutheubene consent of the Secretary of the’ 

Interior for the time being.’ | 

AS early as May 27, 1861, ies and regulations to be observed in the 

- execution of conveyances of land for which patents were issued under 
said act of March 3, 1859, were adopted and on June 22, 1878, modified 
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-. rules relating to conveyances of Shawnee lands were approved. These 
rules, however, relate to the formalities to be observed in the execu- 
tion of deeds aud contain nothing in reference to the question now 
presented. 

It frequently happens that one of these. Indian patentees sells his 
land to another Shawnee Indian. That sale must receive the approval 
of this Department to make the conveyance valid. The question now | 
arises as to whether a conveyance. by the Indian grantee in such a 
transaction must also be approved, that is, whether the departmental 
sanction is necessary so leng as the title remains in a Shawnee Indian. 
The Commissioner of Indian Affairs asks for. 
the opinion of the Department on the question of second approvals, that shall serve 
as a future and final euide for this office in its conduct in such matters. | 

The whole matter as to conditions, limitations, guards and restric- 
tions to be inserted in patents to these Indians was placed in the hands » 


of the Secretary of the Interior and a conclnsion was reached as to the 


necessities in this direction when the form of the patent was deter- 
mined upon. Notice was then given to the world of the conditions 
attaching to the Indian title, which was that the land should “never 
‘be sold or conveyed by the grantee or (his) heirs without the consent 
of the Secretary of the interior for the time being.” When this coudi- 
tion has been once met by the unconditional consent of the Secretary | 
_of the Interior to a conveyance of a certain tract of land the title vests 
in the grantee of such a conveyance without condition or limitation. 
The Secretary may couple his consent with such, conditions as he may 
see fit to make where the grantee is a Shawnee Indian and the grantee 
who accepts the couveyanece subject to such COngHIONE would then . 
take the title encumbered therewith. : 
_ Inwmy opinion the proper practice in the future would be in those 
cases where it seems proper to the protection of.a Shawnee Indian 
grantee to insert in the approval of these conveyances such conditions 
- or restrictions as to further conveyances as may be necessary. By this 
course notice would be given to all that this Department still retains 
contro! of the land as to future conveyances. 

It seems from statements made by the Commissioner of Indian Affairs 
that it was at first held that the approval of a conveyance, even though 
a Shawnee Indian were the grantee, met all the requirements and 
relieved the title of all conditions, but that in later years a different _ 
view was entertained, it being held that so long as the title remained 
in a Shawnee Indian the restrictions upon alienation remained in force. 
J am of the opinion however that a purchaser from a Shawnee grantor 
under a deed approved. by. this Department without condition or restric- 
tion takes the title clear of all conditions. 

Approved: September 9, 1897, 

C. N. BLISS, 
Crore: 
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PUBLIC RESERV ATION. —CAPITOL GROUNDS. 


OPINION. 


In the absence of express statutory authority the Architect of the Capitol has no 
right to permit the erection of a , terminal railway station on the eepiee 
grounds. — | | : 


First Assistant Attorney aapbel to the Secretar ry of the Interior, 
September 14, 1897, (W. 6, P.) 


I am in receipt, by your reference, of a letter from the Architect of 
the U. S. Capitol, in relation to a proposed structure to be erected in 
the Capitol grounds as a terminal Station for the Met opolitan railroad, 
with your request. | | 
- for opinion as to the right of the AY cited of the Capitol to ourtitt the erection and 

maintenance of the building: in question, without specific UU IOE YS from Congress 
therefor. ) 

The control of puibite buildings aud grounds of the United States 
rests primarily in Congress, and no officer of the government has any 
authority over them except such’ has been delegated to him by Con- 
gress by express grant or by implication equivalent thereto. I do not 
find any law by which any officer has been given authority to permit 
the use of any portion of the capitol gr ounds by any person or corpo- 
ration for any purpose, permanent or tempor ary. On the other hand, 
the joint resolution of June 30, 1864 (13 Stat., 412), afterwards incorpo- 
rated in the Revised Statutes (Sec. 1818), directs the Secretary of the 
_ Interior to prevent the erection of any permanent building upon any 
property reserved to the use of the United States , unless plainly author- 
ized by.Congress, Said section reads as follows: | | | ; 

The Secretary of the Interior is directed to prevent the improper appropriation or 
occupation of any of the public streets, avenues, Squares or reservations in the city 
of Washington, belunging to the United States, and. to reclaim the same if unlaw- 
fully appropriated; aud particularly to prevent the erection of any permanent 
building upon any property reserved to or for the use of the United States, unless 
plainly authorized by act of Congress, and to report to Congress at the commencement 
of each session his proceedings in the premises, together with a full statement of all 
such property, and how, and by what authority, the same is occupied or claimed. 
Nothing herein contained shall be construed to interfere with the temporary and 


proper occupatiou of any portion of such POPCELy; = lawfal AUSHOTILY), for the 
legitimate purposes of the United States. 


It is not claimed that the erection of this 5 proposed building is 
authorized by act of Congress. 

It seems that the railroad company requested of the Senate Com- 
mittee on Public Buildings and Grounds permission. to erect this bnild- 
ing, and that such permission was formally given. This was not an act 
of Congress, and hence oe not constitute the BUUHOTY a ae 3 
by the law. | 

eee a careful consideration of this matter, Tam ve the opinion, and 
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so advise you, that the Architect of the Capitol has no cight to permit, 
the erection of the building in question without specific AaLHOPILY by. 
act of Congress. | 
Approved: 
C. N. Buiss, 
Secretary. 


RAILROAD GRANT—JUDICIAL CONSTRUCTION. 
NORTHERN PACIFIG Ry. Co: 


Directions given for.the suspension from entry and patent of lands falling within 
the purview of the departmental decision in the case of Spaulding v. Northern 
Pacific R. R. Co., 21 L. D., 57. 


_ Secretary Bliss to the Commissioner of the General Land Office, Septem: 
eee | ber 15, 1897. eae GU WV Oe) 


Tam in receipt of your office letter of August 30, 1897, enclosing the 
application made on bebalf of the Northern Pacific Railway Company, 
successor to the Northern Pacific Railroad Company, for the suspension — 
from entry and patent of the lands coming within the purview of the 
decision in the case of Spaulding v. Northern Pacific Railroad Company 
(21 L. D., 57). | 

In said case it was held (syllabus): 

At Portland, Oregon, the Northern Pacific has two grants, the first for the line 
eastward, ‘under the act of 1864, and the second northward, under the joint resolu- 
tion of 1870, and, so far as the limits of the grant east of said city overlaps the 
subsequent grant, the latter must fail; and, as the road at such, point eastward is 
' unconstructed, and the grant therefor forfeited by the act of September 29, 1890, the 
lands so roleased from said grant, do not inure to the later grant, but are subject to 
disposal under the provisions of said forfeiture act. 


The application by the company 1s based. upon an opinion 6 the | 
United States circuit court for the western district of Washington, in 
the case of said company v. Balthazer et al., dated epapet 14, 1897, in 
which opinion it is stated: 


I am constrained, however, by the decisions of the cir eat court of appeals for this 
circuit, in the cases of Oregon and C. R. Company eé al. v. United States, 77 Fed. 
Rep. 57-82; and Eastern Oregon Land Company v. Wilcox, 79 Fed. Rep. 719, to hold 
that as the Northern Pacific Railroad Company never made a definite location of any 
line of road between Portland and Wallula, the original land grant never took effect 
as to any land between said places, therefore, the lands in controversy were, for 
aught that appears to the contrary, at the date of the joint resolution of May 31, 
1870, and at the time of the definite location of the railroad from Portland to Tacoma, 
- non-mineral public lands of the United States, not reserved, sold, granted or other- 
wise appropriated, and by said joint resolution the same were granted to the com- 
pany upon conditions which have been performed, so that the title of the company, 
and its vendees, has become vested and perfect. | 


From a careful consideration of the matter T depuis it advisable to. 
grant the request for suspension, and you will issue necessary | instruc- 
tions to the local officers accordin gly. | 
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“Motion for review of departmental decision of Iu me 229, 1897, 24 ie Dis 
565, denied by Secretary Bliss, pepiemier 15, 1897. | 


CIRCULAR. * 
SETTLERS ON NORTHERN PACIFIC INDEMNITY LANDS. 


DEPARTMENT OF THE INTERIOR,» 
GENERAL LAND OFFICE, 
Washington, D. C., August 5, 1896. 


_ REGISTERS AND RECEIVERS, UNITED STATES LAND OFFICES. 


GENTLEMEN: Your attention is called to the provisions of an act of. 
Congress approved June 3, 1896, 29 Stat., 245, entitled “An act for the 
relief of settlers on the N orthern Pacific Railroad indemnity lands,” a 
copy of which is attached. The act contains three sections. | 

By the first section those persons, their heirs, or legal representatives, 
who, between August 15, 1887, and January 1, 1889, settled upon and 
made final proof and entry for land within what is known as the second 
indemnity belt of the Northern Pacific Railroad grant, within the State 
of Minnesota, which entries, without their fault, were afterwards can- 
celed, are allowed to make homestead entry of a quantity of unappro- 
| priated public lands, subject to homestead entry, equal in acreage to 
~ that embraced in the Ganecled entry, and to receive patent therefor with- 
— out settlement, improvement or cultivation; and those persons, their 
heirs, or legal representatives, who, between the dates aforesaid, for six 
months settled upon, improved and cultivated any land within said 
second indemnity belt, with a view to homestead or preemption entry, 
who, being qualified, were not permitted to make such entries, are 
allowed to enter under the homestead laws a quantity of land, unappro- 
priated and subject to homestead ‘entry, equal to that settled upon, 
improved and cultivated; and, when making proof.and final entry, are 
entitled to credit for the settlement, improvement and cultivation of 
said indemnity land. 7 

The entry naihovized by this act must be made under the femestead 
law, and the fact.that a claimant had previously made a homestead entry 
is no bar to an entry under it, provided he was qualified to make the 
entry made, or intended to be made of said indemnity land, such land 


- being within the State of Minnesota, anc that he has not since made 


entry under, and obtained the benefit of, the homestead law; and in the. 
event of an application to commute, the law applicable to commutations © 
prior to the amendment of section 2301, of the Revised meee) by. 
the act of March 38, 1891, will govern. 


* Not heretofore reported. 
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Applicants of the first class for: entry under this section will be required 
to make affidavit as to the facts in relation to their former entries, and 
as to whether they have received bavk the fees and commissions, or the 
purchase money paid upon such entries; 3; and in. case they bare done 
so, you will require them to make payment for the Jand entered under 
this act. ? 

Applicants of the second class will be segened to make affidavit as 
~ to the facts relative to their settlement, residence on, and improvement 
of, the indemnity land aforesaid, and where entry or filing was made, to 
facts in relation thereto; and where fees and cominissions have been 
returned it will be necessary that payment be made for any entry made 
under this section. 

Said affidavits must be corroborated by at least two witnesses ‘having 
knowledge of the facts set forth therein, and should satisfactorily show 
compliance with the requirements of the law to the extent claimed, as 
they will form a part of the final proof for the land sought. | 

Under the second section persons entitled to homestead entries under 
the first section may make such entries of any of the agricultural lands 
embraced in the provisions of the act of Congress approved January 14, 
1889 (25 Stat., 642), entitled “An act for the relief and civilization of 
the Chippewa Indians in the State of Minnesota,” upon payment of one 
dollar and twenty-five cents per acre therefor. 

Under vhe provision of the third section the right of entry given by 
the act is personal and can not be transferred or assigned, but in case 
of death of the person entitled to enter, the entry may be made by his 
heirs or legal representatives; and no valid conveyance, sale, or trausfer 
of the land entered can be made priov to the issue of patent. 


Very respectfully, 
E. F. Bust, 

. Assistant Commissioner. 

Approved: | - 

 HoxKeE Smrra, Secretary. 


_ 


| [PuspiLic—No. 177.] 
AN ACT for the relief of settlers on the Northern Pacific Railroad indemnity lands. 


Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That those persons, their heirs, or legal representatives, who 
between the fifteenth day of August, anno Domini eighteen hundred and eighty- 
seven, and the first day of January, anno Domini eighteen hundred and eighty-nine, 
settled upon and made final proof and entry, under the homestead or preemption 
laws, of lands within the so-called second indemnity belt of the Northern Pacific 
Railway Company’s grant inthe State of Minnesota, which entries were afterwards, 
without their fault, canceled, upon establishing these facts before the register and 
receiver of the local land office, in such mode and under such rules as may be pre- 
scribed by the Secretary of the Interior, shall be allowed to make final homestead 
entry, and receive a patent therefor, of a quantity of land of any of the unappro- 
priated public lands of the United States subject to homestead entry, equal in acreage 
to the land proved up and entered in the said second indemnity belt, as aforesaid, 
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without being requ ired to make any settlement or improvement upon or-cultivation 
of such land so entered prior to such entry; and those persons, their heirs or legal 
representatives, who, within the period aforesaid for the space of six months settled 
upon, improved, and cultivated any of said indemnity lands with a view of entering 
the same under the homestead or preemption laws, being competent to make such 
entries, and who were not permitted to make such entries, upon establishing these 
facts before the register and receiver of the local land office, in such.mode and under 
such rules as the Secretary of the Interior may prescribe, shall be allowed to enter 
under the homestead laws of the United States a quantity of land of the unappro- 
priated public lands of the United States, subject to homestead entry, equal in 
amount to the land settled upon, improved, and cultivated, as aforesaid, and under — 
the homestead entry so made, shall, when making proof and final eitre. receive 
credit for the settlement, improv aiant, and cultivation made upon the said indemnity 
land as aforesaid: Provided, That the law in force in eighteen hundred and eighty- 
nine governing the commutation of homestead entries ‘shall apply to the commu- — 
tation of entries under this section. 

Suc. 2. That those who are entitled to aa the homestead entries prescribed i in 
- the preceding section may make such entries of any of the agricultural lands 
embraced in the provision of an act entitled ‘‘An act for the relief and civilization 
of the Chippewa Indians in the State of Minnesota,” approved January fourteenth, 
oighteen hundred aud eighty-nine, upon condition of = PAYNE for such lands the price 
prescribed in said act. 

Src. 3. That the right of homestead entry conferred by the provisions of this 
act shall not be assignable, and no conveyance, sale, or transfer of the land so entered 
Shall be valid or of any effect if made before patent has issued. 

Approved, June 3, 1896. 


RED LAKE AGRICULTURAL LANDS—ACT OF JUNE 3, 1896. 
INSTRUCTIONS. 


Red Lake agricultural lands snbject to homestead entry under the provisions of the 
act of January 14, 1889, may be taken by persons entitled to make entry under 
the act-of June 3, 1896, but entries so made of such lands can not be commuted. 


Acting g Commissioner Best to the Register and Receiver, Duluth, Minne- 
sota, September 17, 1897. ; ! 


On August 5, 1896, this office with the approval of the Secretary of . 
- the Interior, issued a circular of instructions (25 L. D., 256), for the guid- 
ance of local land officers in the treatment of applications by parties 
claiming the benefits of the act of Congress approved June 3, 1896 (29 
Stat., 245), entitled “An act for the relief of. settlers on the Northern 
Pacific Railroad indemnity land.” : | 
- Recently this office has received communications asking whether the 
entry authorized by said act can be made on lands known as the Red 
_ Lake agricultural lands, ceded and relinquished by the Chippewa 
Indians under the provisions of. the act of January 14, 1889 (25 Stat., 
642), and if so, whether the law in force in 1889 governing the com- 
mutation of homestead entries applies to entries so made, and whether, 
in proving up, payment in full can be made, or the entrymen will be 
required to pay in installments of $40. 00 per annum for five years. 
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It has been represented to this office that the register at Crookston 
has ruled that the Red Lake agricultural lands are hot subject to ouury 
| under the act of June 3, 1896, supra. 

The first section of said set of June 3, 1896, aseaiiee the parties who 
are entitled to the benefits intended to be conferred by it, and provides, 

That the law i in force in eighteen hundred and eighty- -hine governing the commu- 
tation of homestead entries shall apply to the commutation of entries under this: 
section. — 

~The second section thereof provides 

‘That those who are entitled to make the homestead entries sresoribeds in the pre- | 
ceding section may make such entries of any of the agricultural lands embraced in’ 
the provisions of an act entitled ‘An act for the relief and civilization of the Chip-: 
pewa Indians in the State of Minnesota,” approved January fourteenth, eighteen 
hundred and eighty-nine, upon condition of ‘Paying for such lands rhe price pre-— 
scribed in said act. 

- Therefore, any of.the lands known as the: Red Lake lands, aeeicul. 
tural in character and subject to homestead entry under the provisions | 
of the act of January 14, 1889, are subject to the claims of parties enti- 
tled to make entry under the provisions of the act of June 3, 1896. 

The sixth section of the act of January 14, 1889, provides for the.dis-. 
posal to actual settlers under the Homestead laws of certain portions of. 
the lands ceded by the Indians at the rate of $1.25 per acre, to be paid 
in five annual payments, and requires due proof of occupancy for five 
years and full payment before patent can issue. It is clear from these 

provisions. that entries made under said act cannot be commuted. : 

Where an application is presented for entry of Red Lake lands under 
the act of June. 3, 1896, by a party entitled to make the same, who has. 
completed an entry on the Northern Pacific indemnity lands which has 
been eanceled, the entry will be allowed upon the payment of $1.25 per 
acre for the land applied for. And where an application is presented 
by a party duly qualified to enter, but who has not completed an entry 
of said indemnity lands, such party when making proof and final entry 
will be entitled to credit for the settlement, improvement and cultiva- 
tion of such land; but will be required to make the payments pre- 
seribed by the act of January 14, 1889, $40.00 each year prior to final 
proof, when the balance due may be paid, or, the whole amount may 
be paid at any time, but no final certificate as a basis for patent shall 
issue until proof of occupation for a period, which added to the period 
of settlement, improvement and cultivation of the indemnity lands 
aforesaid, shall make five years, shall-have been niade; 

Where a party entitled to the privileges conferred by the act of June 
3, 1896, makes entry of land subject to homestead entry, which may be 
por auted. the law in force in 1889 governing the c commutation of home- 

_ Stead entries will apply. 
Approved, September 17, 1897. 
WEBSTER DAYIS, 
Acting Seer etary of the Interior. 
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" ABANDONED MILITARY RESERVATION—FORT “-MAGINNIS. 
INSTRUCTIONS. 
Acting g Commissioner Best to Register and Receiver, Lewiston, Montana, 
September 11, 1897. 


The appraisers have appraised the lands in tise Fort Waveland aban- 
doned military reservation at from one dollar to two dollars per acre. 
_ The Secretary of the Interior has approved the appraisal of the 

lands appraised at more than $1.25 per acre, and for lands appraised 
at less than $1.25 per acre he has, under the law, fixed the minimum 
price of such lands at $1.25 per acre. Therefore, no tract of land in. 
_ this reservation can be disposed of at less than $1.25 per acre, although 
you will be governed by the appraisal in disposing: of those. lands — 
appraised at more than $1.25 per acre. | | 

All of the agricultural lands in this reservation are subject to settle- 
ment under the public land laws of the United States, under the act of 
August 23, 1894 (28 Stat., 491), which, among other things provides: 


That persons who enter under the homestead law shall pay for such lands at not 
less than. the value theretofore or hereafter determined by appraisemont, 207 less than 
the price of the land at the time of the entry, and such payment may, at the option of 
the purchaser, be made in five equal Tastee, at times and rates of interest to 
be fixed by the Secretary of the Interior. . 


On April 9, 1895 (20 L. D., 303), the Secretary of the Interior dir aed 
this office to issue ie aieucne uuder said act of august 23, 1894, as 
follows: 3 | 

That the homesteader be given the option in making payment upon his entry of 
these lands, of making his payments in five equal payments to date from the time of: 
the acceptance of his proof tendered on his entry, and that the rate of interest upon 
deferred payments be charged at the rate of four per cent per annum. . 

In allowing entries for lands In this reservation, under said law, you. 
will, in each case, endorse on the application “ Fort Maginnis Reserva-, 
an Act Aug ust 25, 1894,” and make the same notation on your BUetEeeY 
of homestead entries. 

Under the provisions of the homestead law, an entryman has the 
right either to commute his entry after fourteen months from the date 
of settlement, or offer final proof under Sec. 2291 B.S. In entries under 
said act of August 23, 1894, he may, at his option, commute after four- — 
teen months with full payment in cash, or, after submitting ordinary 
five years final proof and after its acceptance, he may pay for the land 
the full amount of the appraised. value thereof, without interest, or he 
may make payment in five equal installments, the first payment to be 
made one year after the acceptance of his final proof, and the subse-_ 
quent payments to be made annually thereafter, interest to be charged 
at the rate of four per cent per annum from the date of the acceptance — 
of final proof until all payments are made. . 

In case the full amount is paid after fourteen months Aor date of 
settlement you will, if the proof is satisfactory, issue cash certificate 
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-and receipt; and in the event that regular final proof is made, and the 
fall amount then paid,. you will issue final certificate and receipt; but 
when partial payments are made the receiver will issue a receipt only 
for the amount of the principal and the interest paid, reporting. the 
‘same in a special column of the abstract of homestead receipts, and 
‘at the time last payment is made, you will issue the final papers as in 
ordinary homestead entries. 

In issuing final papers you will mai the proper annotations thereon, 
as well as on the applications and abstracts, as before directed, to show 
that the entry covers land in Fort Maginnis reservation. 

You are further advised that the same rule, as to the allowance of 
credit for residence prior to entry and for military service, applies to 
entries under said act.of August 23, 1894, as to other homestead entries. 

Where, upon submitting final proofs the entrymen elect to make 
payment for the lands entered: in five annual installments, you are 
authorized to make the usual charges for reducing the testimony. to 
writing, but as the final certificate and. receipt cannot be issued until 
the last payment is made you cannot charge the final commissions 
until said certificate and receipt are issued. Therefore, if the proofs 
submitted are acceptable, you will make proper notes on your records _ 
showing that satisfactory proofs have been made and the dates upon 
which the partial payments must be made, and then transmit. said 
proofs to this office, in special letters, and not i in your monthly enn 
for filing with the original entries, 

‘There are no guarantees to be taken in order to secure the payment 
of the installments, but if, when each installment i is due, any entryman 
fails to pay the same you will report the matter to this office, when 
proper action will be taken in the case. The act of August 23, 1894, 
did not repeal the act of July 5, 1884 (23 Stat., 103), hence parties quali- — 
fied to make entry under the second section of the latter act will be 
exempt from the payment required by the said act of August 23, 1894. 

Sections 16 and 36 of this reservation are reserved for school] purposes. 

Since the lists were made up in this office for the use of the apprais- 
ers, the N.4 SW.4, SW.4 SW. 4, Sec. 8, and NW. 4 NW. 4, Sec. 17, T. 
16 N., R. 21 E., embraced in H. E, No. 336, made by Rezin Anderson, 
_ have been patented, and hence, although said tracts have. been apprised 
and are entered on said lists they are not subject to payment under 
this apprisal. 

. According to the appraisers lists the alleged townsite of Gilt Edge 
is situated upon the SW. 4 SW. 4, Sec. 21 and NW. 4 NW. 4 Sec. 28, 
T.16 N., BR. 20 E. : 

How sven a contest was brought euniist H. BE. No. 789, made by one 
Beaupre, February 2, 1895, on the ground of. abandonment and. the entry 
canceled by letter ‘““G” of July 14,1897... One of the allegations against 
said entry was that the land was covered by the town of Gilt Edge for 
which formal entry had not yet been made. 
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In response to their inquiry, the appraisers were directed by tele- 
gram of July 23, 1897, tomake no appraisal of Gilt Edge town lots until 
further orders. 

The NW. 4 SW. 4, Sec. 21, was apormaed but the SW.iSW.4 4, a 
21, and NW. t NW. 4, Sec. 28, T. 16 N., R. 20 Hi., were AGE As: this 
fewisite question has not been finally settled, these three subdivisions 
are not to be a epi of until further orders. 

The KE. £ SE. 4, Sec. 20, and E. 4 NE. 4, Sec. 29, T. 16 N _k. 20 E., | 
_-are embraced in H. E. No. 820, made April 26, 1895, 7 Robert A. 
Ammon. These tracts are also involved in a contest now pending in 
the Mineral Division. Hence, payment for them is not to be socepted 
until further orders. 

Finally, tracts known to you to Coutean minerals are not to be dis- 
posed of under this appraisal, which was made for. agricultural lands, 
- You will acknowledge receipt of this letter. 

* Approved, September 22, 1897, 
WEBSTER DAVIS, Acting Secretary. — 
MINING CLAIM—SURVEY—ADVERSE PROCEEDING. 
8. H. STANDART ET AL* 
The survey of a mining claim is mat vitiated by the fact that the connecting line with 
_ the public survey is more than two miles in length, where each corner of said . 


~ elaim is connected, by the survey in question, with other claims that have been 
officially surveyed. 


. Hf, after a mineral entry has been Siow: the entryman finds it necessary to main- 
tain an adverse suit against a conflicting claim, it is incumbent upon the gov- 


ernment to take notice of the result of such action, and act accordingly. 


Beor etary Smith to the Commissioner of the General Land Office, Tuite 
(W.A.L,) 18,1896. | ‘(P. J.C.) 

The record before me shows that S. H. Standart. et al. made applica- 
tion for patent for the Treasure Vault mining claim, survey No, 569, 
| ‘Leadville, Oolorado, land district, on January 16, 1880; that during the 
‘period of publication protests and adverse claims were filed against 
said entry and suits instituted in support thereof in the district court 
of Lake county. Subsequent y one of the suits, that in behalf of the 
Tenderfoot mine, was transfer red to the federal court of the district of 
Colorado, That on September 5, 1885, there was filed in the local office - 
a certificate of the district clerk of Lake county that there were no © 
suits pending in that court affecting the title to the Treasure Vault, 
and thereupon, on September 10, following, mineral entry No. 2569 was | 
made by the applicants. 

It having been represented to your office état there were suits ional . 
ing involving the title to this claim, the matter seems to have rested in 
abeyance until August 27, 1894, when your office, on consideration of 
‘the matter, addressed. the register and receiver at Leadville, calling 
their attention to the fact that in the original field notes of the survey — | 





. "Not heretofore reported. 
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of this claim corner No, 1 was connected. to the quarter corner of Sec. | 
24, T. 9 S., RB. 80 W., by a line “S. 7 890 58/ 21” W., 13,4147 feet in 
length; that by amended field notes, filed June 15, 1880, the course of 
this connection was changed to make it running N., pes the same 
course aud substantially the same distance. Your office held that such 
a connection could only be made where the corner was within two miles 
of the survey, and if there was no public survey within that distance 
connection should be made with an established mineral monument; also 
that in the notice of application published this connection was entirely . 
omitted. A new survey was therefore required. Also that there was 
no evidence in the files of the plat having been posted in the local office 
during the period of publication, and that this evidence would have to 
be supplied. Your office also called attention to the fact that there was 
no evidence showing the disposition of the adverse suit filed by the 
Tenderfoot mining claim, or that of the Badger Boy No, 2 mining claim. 
‘Also that the records of your office show that the‘owners of the Ellen 
Morgan lode made application for patent May 14, 1883, and the claim- 
ants of the Treasure Vault lode had adversed the same and commenced 
suit tliereon, and that there was -no evidence to. paw what disposition 
had been aie of that suit. ~ 3 
-The matter seems ‘to have thus rested until March 15, 1895, when 
‘your office demanded. a report from the local office as to what had been — 
‘done in response to your letter of August 27, 1894, and to. allow the 
claimants sixty days within which to furnish the evidence called for, in 
‘default of which, or of appeal, the ouy, would be cancoles without fur- 
ther notice from your office: . 
On May 15, 1895, the applicants filed a patito: in the nature oe a 
motion for review ot your said office decision of August 27, 1894, in 
‘which they set up. a full compliance with the Jaw in: all peepecte aa 
that all suits that had-been instituted, affecting the title to the Treas- 
ure Vault, had been disposed of. And in support of. that they filed a 
certificate from the clerk of the United States circuit. court for the dis- 
trict of Colorado showing that the action instituted by the Tenderfoot 
lode had been decided in favor of its claim. October 12, 1883. AJso-affi- 
davits from the register-and receiver at Leadville at the time the appli- 


cation for the Treasure Vault was made, that it was the universal -cus- | ; 


tom of said office to post notices of all mining applications in ‘their office 
at that time, and that they had reason to and did believe that notice of 
this application was so posted, and that it was an oversight in not hav- — 


ing furnished, at the time, the certificate of that fact required by the | | 


rules. There was also a certificate from the clerk of the district court 

at Leadville, dated January 5; 1895, stating that there were no suits 
pending in that court at that time involving the title to the Treasure 
Vault lode; also from the clerk of the circuit court of the United States 
that there was no suit, wherein the owners of the Treasure Vault were 
parties, involving the title to the Treasure Vault lode, pene in that 
court on February 2, 1895. | 
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By letter of July. 16,1895, your office considered the petition or 
- motion for review, and held that there was “no newly discovered: evi- 
‘dence, nor showing that claimants are in possession of newly discovered 
evidence, or evidence that might not have been filed long ago.” The 
motion was therefore adjudged to be filed out of time and would not 
be considered. It was stated, however, that there was found no good 
reason for waiving the requirements of your office letters of August 27, 
1894, and Mareh 15, 1895, disclosed in the motion and affidavits accom- 
panying the same. Thereupon the applicants prosecute this appeal, 

both from your decision of March 15, 1895, and July 16th, same year. 
The objections raised by your afta in regard to this application will 
_ be considered in the order-in which they are above stated. It must be 
— conceded that the amendment to the official field notes, filed June 1d, 

1880, is sufficient to correct the error in the course of the line connecting 
corner No.1 of the Treasure Vault with the public survey. While -it 
is true that rale 45 of Mining Regulations demands that no connecting 
line with a public survey shall be more than two miles in length, yet 
under this rule I do not think a survey should be vitiated if a line 
should happen to be longer, as in this case, than that mentioned by. 
the regulations. Isee no reason why this requirement should render 
a resurvey necessary, if there is otherwise a substantial compliance 
with the rules. The presumption would be, I thiuk, that the deputy 


mineral surveyor, in the performance of his duty as such, would have — | 


made the connection.a shorter distance if there were any public sur- 
veys closer. Examination of the published notice shows that all four 
of the corners of the claim are tied to mining claims that have been 
officially surveyed. For instance, corner No. lis tied to corner No. 3o0f . 
survey No. 595; corner No. 2 is the same as corner No. 1, survey No. 
587; corner No. 3 is tied to corner No. 535; and corner No. 4 is tied to 
No. 5, survey No. 549. It seems to me that this description sufficiently _ 
identifies the locus of the claim, so that any person seeking to ascertain 
its boundaries could do so with as great a degree of accuracy as he 
could if it were tied to what is stated in the regulations to be the public 
surveys. Hence, for the purposes of this case, I think that the fact 
that the Treasure Vault was not connected to the line of the public 
surveys within a distance of two miles, or to a mineral monument, 
should not be construed to require a new survey and publication by 
‘the applicants. The surveysof mining claims are in their nature public 
_ surveys. They are made under the direction of the surveyor-general 
_ of the district where they are located, they become a matter of perma- 
nent record in the archives of the land Department, the corners are 
_ Substantially marked with stone monuments, and their identity is as 
nearly indestructible as are section corners. . As this matter stands at 
the present time it is simply a question between the government and 
the entryman as to whether there has been a substantial compliance 
with the regulations, and it seems to me that there has been in this 
instance. : , | 
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The requiremént of your office as to the proof of posting.a notice in 
the office seems to me to. be sufficient to meet that demand. While the © 
persons making the affidavits, who were then the local officers at Lead- 
ville, did not pretend to remember this particular case, or a posting of 
this particular plat in their office, yet their affidavits are sufficient, in 
my judgment, to be accepted as a certificate that the posting has ve 
done. 

It is shown ee the ‘certificates of the clerks of tii6 courts wherein — 

_these adverse suits were tried that all of them against the Treasure 
- Vault have beeu disposed of. It seems that the adverse suit of the 
Tenderfoot lode claim was decided against the Treasure Vault. It 
necessarily follows, therefore, that the ground included in that suit will 
have to be excluded in the Treasure Vault entry. 

It is shown by the record that application was made for pati for 
dhe Ellen Morgan lode claim in 1883; that the Treasure Vault adversed 
. the same aud brought suit in Saort thereof, and. that on April 5, 1886, 
~ that suit was still pending and undetermined, as shown ue the certifi 
eate of the clerk of the court. | 

But by the certificate of the same clerk, dated J anuary 5, 1895, it is 
shown , | 
- that there is no suit pending in this court wherein the Treasure Vault lode mining 
claim,...... Stephen H. Standart, et al., are owners, are either defendants..or 
plaintiffs. 

It would seem from this that tie action has been disposed. of, but what 
the judgment was is not disclosed. ‘ 7 

‘It is urged that this suit should not be considered as. rune the 
application of the Treasure Vault for the reason that it was. not an 
adverse suit-against that claim in contemplation of the statute. This 
position is untenable. The Department has jurisdiction over the land 
until patent issues, and if after entry has been made the entryman finds 
it necessary to protect his claim by an adverse suit against a conflict- 
ing claim, it is clearly incumbent on the government to take notice of 
the result of the action and to act accordingly. Suppose, for instance, 
that the Ellen Morgan was the suecessful party in this action and was 
awarded the right of possession of the ground in controversy, could it 


be maintained that the Department - should ignore that judgmentand 


issue its patent to the Treasure Vault, notwithstanding the judgment? 
What would be the result of snch a procedure? There would be two 
patents out for. the same territory, because the Ellen Morgan would - 
clearly be entitled to the possession and patent ou its judgment. 

__ It seems to me that the Department should be advised of the result 
of the action of the Treasure Vault against the Ellen Morgan and be 
controlled thereby in issuing its patent to the former. = 

Your office judgment is therefore modified, and you will require the 

appellants to have an amended survey made of the Treasure Vault, 
excluding the ground awarded the Tenderfoot by the judgment of the 
United States circuit court; also to file the judgment roll in its suit 
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against the Ellen Morgan, and if it is found that the judgment was in 


 -favor of the latter the territory awarded. it should also be excluded in 


said amended survey. You will give the appellants reasonable time 
to comply with this order. — - 


INDIAN LANDS as OF JUNE 5, 1872, AND FEBRUARY 11, 1874. 
BREANNAN v. FERRELL. 


‘The act of June 5, 1872, in providing for the survey and disposition of fifteen town- 
ships ‘‘ above the Lo Lo Fork” contemplated entire townships irrespective of the 
time when said survey might be made, either in whole or in. part. a . 
The second section of the act of February 11, 1874, in extending the benefit of the 
homestead act to such settlers within. asi fifteen townships ‘as may desire to 
take advantage of the same,” does not operate to repeal the gencral provisions 
for the disposition of said lands made by the act of June 5, 1872. 
The time allowed to settlers on said lands, whose settlement is made after the passage 
of the act of 1872, to perfect title ae said act, and the amendatory act of 1874, 
- begins to run from the date of settlement. 
- Under the provisions of section 10, act of March 3, 1891, with respect to the disposal of 
Indian Jands, the general repeal of the pre-emption law, by section 4 of said act, 
does not affect the disposition of these lands under the acts of 1872 aud 1874. 


Secretary Bliss to the Commissioner of the General Land Office, Se eptem- 
(F. L. ©.) | ber 22, 1897, | (W. M. W.) 


The case of Edward Breannan v. Joseph Ferrell has been considered 
upon the appeal of the former from your office decision of November 9, 
1895, holding for cancellation said Breannan’s homestead entry as to 
the SE. 4 of the SE. 4 of Sec. 24, and the NE. 4 of the NE. 4 of Sec. 25, 
in T. 5 N., Rk, 20 W., “Missoula, Montana, land district. 

. The first survey ever made in said township was made in 1872, and 
‘covered only about one-half of a full township. The remainder of said 
township—being that portion in which the land herein involved 1s situ- 
ated—was made in the field in August, 1893, the plat was received in the 
local office in July, 1894; and on August 23 of that year-Joseph Ferrell 
filed pre-emption declaratory statement for the E. $ of the SE. 4 of Sec. 
24, and the BE. 4 of ‘the NE. 4 of Sec. 25 of the above-named sovnanip. 
| and range, alleging settlement on said land September 15, 1893. 
‘On October 8, 1894, Edward Breannan made homestead entry for the 
‘S. 4-of the SE.4 and the SE. 4 of the SW.4 of Sec. 24 and the NE. 4 ae 
‘the NE. 4 of Sec. 25, of said ‘township and range. — 

The lain of Ferrell and Breannan conflict as to the SE, 4 of the 
SE. 4 of See. 24 and the NE. 4 of the NE. 4 of said Sec. 25. . 

On February 18, 1895, Ferrell made final proof in support of his’ 
claim before a United States commissioner, at Hamilton, Montana, At. 
the time it was made Breanvan appeared and cross-examined Ferrell’s 
witnesses, and both par ties submitted. testimony in support ot their 
Gig todas claims, | | | | 
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‘On March 19, 1895, the register and receiver considered the evidence 
‘and decided that Ferrell had acted in ene faith, and recommended 
that his final proof be approved. _ 

Breannau. appealed. 

On November 9, 1895, your office affirmed the judgment of the regis- 
ter and receiver, and held Breannan’s entry for cancellation, in so far 
as it conflicts with Ferrell’s declaratory statement. ‘ 

Breannan appeals. 

He assigns the following errors: 

1. Error in deciding that the land in controversy was subject to pre-emption, under 
the act of June 5, 1872, and acts amendatory thereto, at the time claimant Ferrell 
made his D. 8. No. 558, or at any other time; and-that said entry. should stand intact 
and his final proof (be) approved, and that Breannan’s H. E. No. 1132 should be 
canceled as to said land. : 

2, Error to rule that the quit claim deed marked exhibit “A” described the land in 
controversy as a part of the Turk ranch, and that said land was not a part of the 
“Derby claim” purchased by said Hayward Breannan. 

38. Error to decide that claimant established a dona fide residence on ihe land .in 
- controversy, and that he acted i in Leoce faith, and that his residence ou Eilie land had 
' been continuous. ; 

‘4, Error in deciding in favor of the laine on the merits. 

For the purpose of determining this controversy these alleged errors | 
may be grouped together under two heads,—the first one considered 
‘under one head, and the three last under the other. They will bé con- 
sidered in their inverse order. The three last alleged errors relate to 
the facts. The evidence respecting each one of them is conflicting in 
character. The register and receiver and your office found the facts 
against the claims. of the appellant and in favor of Ferrell. Under 
such circumstances the Department has repeatedly: held, that it will 
not disturb on appeal the concurring decisions of the local officers and 
your office on questions of fact, unless clearly wrong. Scott v. King, 9 
~L,D., 299; Conley v. Price, Id., 490; Finan v. Palmer et al., 11 L. D.,, . 
321; ‘Cleveland v. North, Id., 3445 # pps %. Kirby, 15L.D., 300. 

A careful examination of the evidence fails to disclose any. sufficient 
reason for interferin g with the conclusions reached by the local officers 
‘and your | office upon the facts. This disposes of the second, third and 
fourth specifications of error alleged in the appeal. 

The only remaining questions to be deterniined are raised by the 
_ first specification of error. Ferrell filed his ‘declaratory statement 

under the act of June 5, 1872 (17 Stat., 226), and bases his claim to the 
land in controversy upon said act. If for any reason the land in con- 
troversy is not subject to disposition under the act of 1872 and amend- 


ments thereto, then Ferrell’s claim must necessarily be denied; if the 


land in controversy is subject to disposal under said act and Pane 
ments to it, then Ferreéll’s right to such land, as ReBIIaES Breannan’s 
lain, must be upheld and sustained. _ 

‘The land involved herein is situated in the valley of the Bitter Root : 
River in Montana above the Lo-lo fork of said river, and in order to 


~—268 © DECISIONS RELATING TO THE PUBLIC’ LANDS. 


Aarti the question raised by the first specification of error in ihe | 
appeal, it seems to be necessary to examine into the condition of the 
land in question before and at the date of the passage of. the act of | 
June 5, 1872, and since that time. 

By the treaty between the United States and the chiefs, headmen and 
delegates of the Flathead and other confederated tribes of Indians, con- 
cluded at Hell Gate in the Bitter Root Valley, July 16, 1855, ratified 
by the Senate March 8, 1859 (12 Stat., 975), certain lands were ceded to 
the United States by said Indians, out of which was carved au Indian 
reservation called the Jocko reservation. The 11th article of said treaty 
provided that the Bitter Root Valley above Loo-lo fork, shall be carefully surveyed 
and examined, and if it shall prove, in the judgment of the President, to be better — 
adapted to the wants of the Flathead tribe than the general reservation provided for 
in this treaty, then such portions of it as may be necessary shall be set apart as a 
separate reservation for said tribe. No portion of the Bitter Root Valley, above the 
Loo-lo fork, shall be open to settlement until such examination is had and the 
decision of the President made known. | 

‘On the 14th of November, 1871, the President issued his proclamation 
reciting that: 

The Bitter Root Valley, above the Loo-lo fork, in the territory of Montana, having 
been carefully surveyed and examined, in accordauce with the eleventh article of 
the treaty of July 16, 1855, concluded at Hell Gate in the Bitter Root Valley ..... 
has proved, in the judgment of the. President, not to be better adapted to the wants 
of the Flathead tribe than the general reservation provided for in said treaty. It is 
therefore deemed unnecessary to set apart any portion of said Bitter Root Vailey as 
a separate reservation for Indians referred to in said treaty. 


It was further ordered and directed that all Indians residing in said 
Bitter Root Valley should be removed to the reservation provided for in 
the second .article of the treaty of 1855; that an appraisement of the 
improvements made by the Indians upon any Jands of the Bitter Root 
Valley should be made. Said proclamation | 
further ordered that, after the removal] herein directed shal] have been made, the 
Bitter Root Valley aforesaid shall be open tosettlement. (See Executive orders relat- 
ing to Indian Reserves issued prior to April 1, 1890, pp. 40 and 41.) 

An examination of the plats of survey of your office discloses the fact 
that a part of T. 12, R. 20 below the Lo-lo fork was surveyed in 1870, 
and that no part of the Bitter Root Valley above the Lo-lo fork of said 
river was surveyed until 1872, that portions of said valley above the | 
Lo-lo fork were surveyed in the years 1872, 1879, 1889, 1890, 1891, 1892 
and 1893. A plat showing said. surveys in different Galore pas. been 
prepared in your office and accompanies this decision for the purpose 
of reference. The yellow-colored part of said plat shows the land which 
was surveyed in 1872, and that portion within the red lines shows the 
land which was surveyed in 1893. | 

The act of June 5, 1872 (17 Stat., 226), by the first section digae it 
the duty of the President, as soon as practicable, to remove the Flat- 
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head and other Indians connected with said tribe from the Bitter Root 
Valley, in: the. then territory of Montana, to the Jocko peseryaaeny 

created by the treaty of 1855, supra. oe eee = EE 
. The second section of said act Provided : 


That as soon as practicable after the passage of this act, the surveyor-general of 
Montana Territory shall cause to be surveyed, as other public lands of the United: 
States are surveyed, the lands in the Bitter Root Valley lying above the Lo-lo fork . 
of the Bitter Root river; and said lands shall be open to settlement, and shall be 
sold in legal subdivisions to actual settlers only, the same being citizens of the 
United States, or having duly declared their intention to become such citizens, said. 
settlers, being heads of families, or over twenty-one years of age, in quantities not 
exceeding one hundred and sixty acres to each settler, at the price of one dollar and- 
twenty-five cents per acre, payment to be made in cash within twenty-one months - 
from the date of settlement, or of the passage of this act. The sixteenth and thirty- 
sixth sections of said lands shall be reserved for school purposes in the manner 
provided by law. Townsites in said valley may be reserved and entered as provided 
by law’ Provided, That no more than fifteen townships of the lands so surveyed 
shall be deemed to be subject to thé provisions of this act: And provided further, 
That none of the Jands in said valley above the Lo-lo fork shall be open to settle-. 
ment under the homestead and pre-emption laws of the United States. An account. 
shall be kept by the Secretary of the Interior of the proceeds of said lands, and out 
of the first moneys arising therefrom there shall be reserved and set apart for the. 
use of said Indians the sum of fifty thousand dollars, to be by the President expended 
in annual installments, in such manuer as in his jadgment shall be for the best good: 
of said Indians, but.no more than five thousand dollars shall be expended in anyone . 
year, 


The act of February 11, 1874 (18 Stat, 15), provides: 


_ That the time of sale and payment of pre-empted lands in the Bitter Root Valley, 
in the ‘lerritory of Montana, is hereby extended for the period of two years from 
the time allotted in the.act, entitled ‘‘An act to provide for the removal of the Flat- 
- head and other Indians from the Bitter Root Valley, in the Territory of senaeanns 

approved June fifth, eighteen hundred and seventy-two. 

Src. 2. That the paneilt of the homestead act is hereby extended to all settlers on 
said Jands who may desire to take advantage of the same. ; 

The act of June 5, 1872, clearly contemplated that fifteen townships of | 
land, above Lo-lo fork of the bitter Root river, except sections sixteen 
and thirty-six and townsites in each township, should be set apart and 
sold for cash to actual settlers possessing the qualifications, and upon 
the terms and conditions specified in the act. The proceeds of the 
sales of said lands were to be “reserved and set apart for the use of” 
the Indians referred to in said act, and were to be expended by the 
President in annual installments, in such manner as in his judgment. 
“shall be for the best good of said Indians.” The act amounted to a 
legislative reservation, from disposition under the homestead or pre- 
emption laws, of all the land embraced in the fifteen townships. The 
reservation was wade for the purpose of raising a fund by the sale of 
the land, except sections sixteen and thirty-six, and the. townsites 
included in said townships. The fund to be raised from such sales was 
to be expended in a particular manner, i.e., for the benefit of the 
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Indians named intheact. By its terms “none of the lands in said val. 
ley above the Lo-lo fork” were to be “open to settlement under the 
homestead and pre- -emption laws of the United States.” 
This act being passed after the President’s order of November 14, 
1871, declaring said lands open to settlement, would in effect abrogate 
and supersede said executive order in so far as it declared the lands in 
the Bitter Root Valley above the Lo-lo fork open to settlement. a 
By reference to the plat before referred to, it. will be seen that the 
Land Department took steps to carry out the requirements of the avt 
of 1872 by causing a survey of fifteen townships, a part of which are — 
fractional—one of the fractional townships being T..5 N., R. 20 W., in. 
which the land in controversy is situated. A copy of card survey ae 
filed in the proper local land office. ‘This survey was. approved as 
designating the fifteen townships: contem plated by the act of 1872. 
See Hinchman ¢¢ al. v. McClain, 12 L. D., 49. | 
_In view of the provisions of the act of 1872, and the aetion of the 
Department respecting the township in which the land involvedis situ- 
ated, it is clear that the contention of counsel for Breannan, that. the 
act. of 1872 never applied to the land in controversy, is not well taken. 
While it is true that only about one-half of said township was surveyed 
and plat filed in 1872, and the remaining portion of it was not surveyed 
until 1893, both surveys covered portions of the same township; these 
facts do aoe take the land in controversy out of the act of 1872, for it 
referred to whole townships irr espective of the time or times the survey 
thereof might be made or completed. _ | - 3 
The next question that arises is, what effect, if any, did ‘the act of: 
1874 have upon claimants under the act of 1872 , of lands included in. 
the fifteen townships required by said act to be sold: and the proceeds 
used for the benefit of the Indians. Said acts being in part materia 


- ghould be construed together ;. and if their respective provisions can be 


harmonized, then both should be given force and carried out. ‘The act 
of 1872 required to be surveyed “the lands in the Bitter Root Valley 
lying above the Lo-lo fork of the Bitter Root river.” This evidently 
means that all the land in the Bitter Root river valley above the Lo-lo 
fork should be surveyed. Out of all such lands So required to be sur- 
veyed “no more than fifteen townships” were to be subject to sale 
under the act; all the remaining lands so situated were withheld from 
disposition under the homestead and pre-emption laws. Under said 
act lands in said valley, situated outside of the fifteen townships, occu- 
pied the status of reserved lands after they should be surveyed. Inas-— 

much as the land involved in this controversy is within one of the. fit: 
teen townships set apart under the act of 1872 to be sold for the benefit 
of the Indians, it is not material to determine whether the lands in said 
valley situated outside of the fifteen townships have been released from 
reservation by the act of 1874, or whether such lands are subject to 
entry under the homestead law since the passage of said act. In deter- 
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mining this case these questions are not material; therefore, the dis- 
cussion will be confined to the effect of the act of 1874, in so far as it: 
relates to lands within the fifteen townships requir ed to be. disposed of. 
under the act of 1872. : 

The first section of the act of 1874 extended the time of sale and 
payment for a period of two years from the time allowed by the act of 
1872, for such lands as were authorized to be sold under the act of 1872:. 

The second section extended the benefit of the homestead act to such 
- settlers in the Bitter Root Valley “as may desire to take advantage of the 
same.”. This language is permissive in character, and :does not imply 
that settlers on lands included within the fifteen townships may not, if 
they so elect, acquire title to such lands under the act of 1872. 
_ Repeals by implication are not favored. There is no repealing clause 
in the act of 1874, nor is there anything in the language used in it to 
indi¢ate that Congress intended by its passage to repeal that portion of. — 
the act of 1872 which related to the disposal of land i in the Bitter’ oot 
Valley to the extent of fifteen townships. 

‘There is no such inconsistency between the acts of 1872 and 1874 as 
would justify the conclusion that both of said acts may not stand. 

A question somewhat similar to the one here presented came before 
the Department in the case of Wenie e¢ al. v. Frost, 4 L. D., 145, 6 
L. D., 175, and, on review, Id., 539; again, on review, 9 L. D. 588, ‘Said 
case finally reached the supreme anit of the United States, and was - 
decided March 4, 1895. See Frost v. Wenie, 157 U.5S., 46 e¢ seq. The 
Department held, in effect, and the supreme court anya the find- 
ing, that where two statutes cover, in whole or in part, the same 
matter, and are not absolutely irreconcilable, and no. purpose to repeal 
the earlier act is expressed or clearly indicated, the court will, if pos- 
sible, give effect to both acts. 

- It is claimed by counsel for Breannan that Ferrell’s nieelueitan y state- 
ment was illegal aud: invalid, for the reason that settlement was not. 
made until September 15, 1893, or until after the repeal of the pre- emp- 
tion law by act of March 3, 1891. (26 Stat., 1095). 

The claim that Ferrell’s declaratory statement was invalid, for the 
reason that settlement was not made until 1893, may be brieiy exam- — 
ined before considering the question as to whether the act of 1872 was 


» repealed by the act of 1891. 


The act of 1872: required payment for land to be made es within 
twenty-one months from the date of settlement, or of the passage of 
this act.” As to the time allowed purchasers andes itS provisions, it 
gave ail settlers on the lands at the time the act was passed twenty-_ 
one months after the act was passed to make payment, without respect 
to the time they had been residing on said lands; in this respect it 
related to existing settlers on the land. It also clearly contemplated 
_ Such settlers as might make settiement after the act was passed. The | 

limitation as to the time within which fature settlers were nea ed to 


X 
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pay for the land commenced to run ‘‘from the date of settlement,” and: 
- not from the passage of the act. . The first section of the act of 1874 
simply extended the time of sale and. payment. of pre-empted: lands 
‘for the period of two years from the time allotted in the act of? 1872. 

Ferrell’s settlement upon the tract in dispute was made on September 
15, 1893, and he:made his proof February,18, 1895, seventeen months 
and: three days his settlement, which was in Sou aes time oc the 
| law. . 

| The question as to whether the acct of Mar ch 3, 1801 (26 Stat., 1099), 
repealed the acts of 1872 and 1874 will next be spiced. | : 

_ The fourth section of said act: is as follows: | 

That chapter four of title thirty-two, excepting sections twenty- two bundred and 
seventy-five, twenty-two hundred and seventy-six, twenty-two hundr ed and eighty- 
six, of the Revised Statutes of the United States, and all other laws allowing pre- 
emption of the public lands of the United States, are hereby repealed, but all — 
bona-fide claims lawfully initiated before the passage of this act, under any of said 
provisions of law so repealed, may be perfected npon due compliance with law, in | 
the same manner, and upon the same terms and conditions, and subject to the ¢ same 
limitations, forfeitures, and contests as if this act had not been passed. 

The language used in the foregoing section is broad meee no 
sive in its scope. At the same time this section must be construed in 
connection with other provisions of the act in which it is found. In 
other words, the whole act must be construed together. Section ten of 
said act is as follows: | - 

“That nothing in. this act. shall dation: caveal, or modify any agr eements or treaties 
- made with any Indian tribes for the disposal of their lands, or of land ceded to the | 

‘United States to be disposed of for the benefit of such tribes and the proceeds thereof 
to be placed in the treasury of the United States; and the disposition of such lands 
shall continue in accordance with the provisions of such treaties or r agreements, | 
except as ‘provided i in section 5 of this act. - 


"Section 5 5 of the act amends sections 2289 and 2290 of the Revised 
Statutes. These sections refer to homestead entries of public lands. 
In Northern Pacific Railroad Company v. Eberhard, 19 L. D., 532, 
and the same v. Haynes, 20 L. D., 90, the Department held that the 
lands in the Bitter Root Valley above the Lo-lo fork were within the. 


reservation created by the Indian treaty of July 16, 1855, and there- 


fore excepted from the grant to the Northern Pacific Railroad. In 
- Northern Pacific Railroad Company v. McClay et al. the United States 
circuit court of appeals for the ninth circuit held the same view. See | 
61 Fed. Rep., 554. As hereinbefore shown, the act of 1872 embraced 
in its provisions lands that had theretofore been reserved by treaty 
with the Indians.. The lands authorized to be sold by the terms of said 
act were to be disposed of for the benefit of said Indians; the first — 
moneys derived from the sales of such lands, to the amount of $50,000, 
were to be “ reserved and set apart” for the Indians; an account of the | 
proceeds was to be kept. It is clear that under the tenth section of | 
. the act of 1891, the disposition of these lands is to continue in accord- 
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ance with the act of 1872 and the act of 1874, except as to such settlers: 
on said lands as may desire to make entries under the homestead law; - 
that said: section clearly takes the disposition of the land in question 
out of the repe:ling provisions of section 4 of said act. 
For the TORRONE reasons, your office decision appealed from. is 
affirmed. 
_. This decision, which reaches the same eeiclasion: as that of Septem: 
ber 8, omy) is substitated therefor. : 


ss OKLAHOMA LANDS—SETTLEMENT RIGHTS. 
JACKSON ET AL. v. GARRETT. 


Going upon the land may.be properly regarded the initial act of settlement, as 
between parties that make the race.at the hour of opening, and are aware of a 
common intent to settle on the same tract. _ 

On a charge of prior settlement against a homestead entry the contest must fail, if - 
the fact of actual priority is not shown by a preponderance of the evidence. - 

The fact that a contestant may waive a charge, made by htm against an entry, does 
not relieve the Department from the duty of ascertaining from the record the 

tacts, bearing on an alleged meleons of law, quae uny clirectly atfect the integ- 
rity of the entry. ao : 

Presence within the territory during the inhibited ssa does not operate as a dlis- 
qualification if no advantage is sought or gained thereby. . | ; 


Reni g Secretary Davis to the Commissioner of the General Land Office, | 
- L. _ = _ ~ September 22, 1897. | | (G. B. G.) 


This case is pane: the Department on two motions for review of - 
departmental decision herein of August 28, 1896, sustaining the home: | 
stead entry of the defendant, Samuel G. Garrett, for the SW. 4 of Sec. 
18, T. 17 N., R. 1B. , Guthrie, Oklahoma. 

This land is sribnicad within the Iowa reservation, ete became 
open to settlement and entry at twelve o’clock, noon, September 22, 
1891, under the provisious of the act of February 13, 1891 (26 Stat., 
758), and the President’s proclamation of September 18, 1891 (27. Stat., 
989). The tract is located on the western boundary line of the reser- . 
vation. The town of meneston lies eed aor. thereto on 
= west. . 

On the day of the opening all of the parties,.to wit, Marinda J ackson, 
Aah Allen, Albert L. Ayers, and Samuel G. Garrett, were located 


within a few feet of each other,-on the line near the southwest corner — a 


of the tract. The twelve o'clock signal was given by the firing of a gun 
in the hands of a deputy United States marshal, and each of the par- 
_ ties named stepped directly across the line onto the land in controversy, 

asserting claim thereto. Immediately after driving a stake, Garrett. 
started to the local office and made entry of land. This entry was con- 
tested by Ayers, alleging priority of ig and: claiming: that | 
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Garr ett was dlisqualndd by reason of + soonerism.” Mrs. J oon aaa 
‘Mrs. Allen applied to enter the land, each alleging prior settlement as _ 
against Ayers and Garrett, but noe: as against each other, mney each 
_ admitting that their settlements were simultaneous. — 

A hearing was ordered, all parties appearing before the local office on - 


May 16,1892. Trial was duly had, avd on December 16, 1893, the local 


officers eld! that the charge of “soonerism” on the pare of Garcett had — 
not been sustained, that the parties made simultaneous settlement, but 
that Garrett was the first to make substantial improvements and entry, 
and recommended that Garrett’s entry be held intact. 

On appeal your office reversed the local officers, holding that Garrett 
was disqualified by reason of premature entry, and held his entry for 
- cancellation for that reason; and further held that the respective set- 
tlements of the other parties were simultaneous, and directed a division 
of the land between Ayers, Allen and Cox. - 

On appeal from your oflice, it was here held: | 

Ayers not only alleges priority. of settlement, which places upon him the burden 
of proof to maintain that allegation, but he likewise alleges that Garrett was not 
the prior settler, which allegation he should sastain by a preponderance of evidence. 
At the hearing the plaintiff waived the proving of the charge of disqualification, 
and to consider what testimony was introduced on that point would be taking 
advantage of the fact that Garrett was not afforded full opportunity to defend that 
charge, and his objection to its being considered is sustained. 

In the matter of settlement it has been found, both by the local office and your 
office, that Jackson, Garrett and Ayers went upon the land at fle same time. An 
examination of the record sustains this finding, aud it. must, therefore, be held that 
Jackson and Ayers have not sustained their allegations by a preponderance of evi- 
dence. In view of this, the entry. of Garrett must stand intact, 

This decision is alleged to be erroneous, substantially in this: 

First: That the mere going upon the land by either of the parties 
was no notice to the others; that the first act of giving notice of which 
either of the others was char ged, was the driving of stakes or claiming 
the land by word of mouth, and each insists that his acts in this regard 
were 1n advance of all cm : : 

second: That the record shows Gar ett to have gone upon the land 
| prematurely, and the government being a party in interest, it was 
error to refuse to consider testimony introduced on that point, although 
the contestants had waived that charge in the record when called upon 
to make a deposit to. cover all pa Derese of taking testimony in relation 
thereto. | 

It is further eee that the record shows thav Garrett made his first 
act of settlement on land other thay that here involved, but the clear 
preponderance of the testimony shows that he stuck his stake on the 
quarter section here in issue. 

The record. has been carefully examined. The souitlit of testimony 
_is so great as to be altogether inexplicable except on the theory baat 
many of the witnesses were not reetaee in e000 faith. 
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I think it is absolutely certain, however, that all of the parties — 
stepped onto the land at practically the same instant of time. It is © 
not material, in my judgment, which stake was driven first, for the 
reason that it is fairly inferable from the record that each of the par- 
ties knew of the ‘others’ intention to settle on this particular land. 
Your office so found; and while there was no evidence introduced spe- 
‘cifically with reference to this fact, there are many thing's in the record — 
to justify this finding. This eine true, thé going on the land, as 
between these parties, was the initial act. Each had notice of. the 
others’ intention, and it was simply a question of who got on the land 
first. All subsequent acts of settlement, as between them, relating 
back to that time. It follows, therefore, these parties having made 
- Siinultaneous settlement, the entry of Garrett must stand, unless he is. 
. disqualified by going on the land during the eit period. Sum- 
ner.v. Roberts (23 L. D., 201.) 

The Department was a error in the decision under review in sustain- 
ing the objection of Garrett to the consideration of cmony poletiae 
to this alleged disqualification. | | 

The government is always a party in iaterest in litigations of this 
character, and the fact that the contestant waived the charge of dis- 
qualification, did not relieve the Department of the duty of ascertain- 
ing from the record the facts bearing on an alleged. Violation of ich 
_ which went directly to the integrity of the entry. 

“The record has now been examined with special reference to this 
issne between Garrett and the government, aud it.is found that it is not 
‘shown by a clear preponderance of the testimony that Garrett was on 
this land or in prohibited territory during the prohibited period. This, ° 
like all the other qnestions in the case, is made difficult to decide by 
a conflict of testimony which is irreconcilable. But it is clear that he 
could have had no motive in going on the land inimical to the govern- 
ment or prejudicial to the rights of others, and it is absolutely certain, 
that if he was on the land he secured no advantage thereby over these 
contestants or any other person. He lived in Langston and had lived 
there for some time. Nearly the whole of this quarter section is in 
plain view from the town, and everybody who: lived there knew, or 
could have known, all about the tract, without violating the law. | 

_ The entry of Gareth will remain intact, subject to lis compliance 
with law. 

The motions for review are denied. 


a , 


SNYDER v, WALLER. 


a for review of departinental decision of July 12, 1897, 25 
L. D., 7, denied ene 22, 1897, by Acting mecroUnry Davis. 


Q16 DECISIONS RELATING TO THE PUBLIC LANDS, 
HOMESTEAD- CONTEST—SETTLEMENT RIGHT—AMENDMENT. 


HADLEY v. WALTER. a. 


A sities who rages entry se part of the land Govern by his settlement claim, and 

| contests a prior entry covering the remainder, may be permitted to ainend his 
first entry, so as to include the w hole of his original elaim, , on the successful 
termination of his con test. . PS 


| Acting Seoretary Davis to the acces of the idee Office, | 
ac L. ©.) ——- | September 22,1897, (0. WLP.) 


This case involves the right to the N, + of the SW. 4 of cae 28, T. 28 
N. ,R.9 W. , Alva land district, Oklahoma Territory. . | 

“The secon shows that on November , 1893, the contestee, John W. 
Walter, made homestead entry No. 27 13, of: the N. 4 of the SW. i-and 
‘the S.4 of the NW- 4 of said section 28; that on. November 14, 1893, 
the contestant, Alfonso W. Hadley, made homestead entry No. 2937 of 
the 8.4 of the SW.4 of said section, and on November 18, following, 
filed affidavit of sontee as to the N.4 of said SW. 4, alleging that he 
made settlement on said SW. prior to said entry. : 

A hearing was had on January 3, 1895. : 

On July 27, 1895, the local officers rendered their detisiea: recom- 
mending that snill coutest be dismissed, on the ground that the plaintie 
‘had exhausted his homestead right. The plaintiff appealed. Your 
office affirmed the judgment ot the local officers.. The a! appeals 
~ to the Department, 

The evidence shows that the coutestant: went upon the SW.4 of said 
section on October 25, 1893, and threw up several mounds of earth on 
different parts of the tract; that he then went into the camp of the 
| parties who accompanied him into the Territory, where he spent the 

night; that on the following morning, he returned to the land, and 
‘plowed arouud the quarter section, as nearly as he could tell where the 
lines ran. He also’started a well near the centre of the claim, which 
he dug to the depth of three or four feet. He then went to his home 
in Lyons, Kansas, to get money with which to file on the claim. There 
he found his wife and children sick, and went to work to.support them, 
and as soon as they were better he went to Alva, to make entry of the - 
land. When he arrived at the land office he found a large crowd there, . 
waiting to file, and had to wait ten days before he could file, when he 
found that the N.4 of the quarter section had béen filed on. Acting 
on the advice of counsel, he then, on November 14, 1893, made his 
- homestead entry for the S.4 of the tract, at the same time executing 
his affidavit of contest, which he filed November 18, 1893. He then 
went back to his home.in Kansas, with the intention of moving upon | 
the land as soon as possible, but was out of money aud went to work, 
. but was taken ill with pneumonia about the third of December, and 
lay ill in bed until about the first of March. His children were also 
sick, and he could not return to the land until March, 1894, when he 
went upon his claim, and built a shanty, and on or about March 22, 
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1894, established re esidence. on the land, and has resided ieke since 
that time. He has about forty acres. of end under ee 
The contestee, Walter, went upon the S. 4 of the NW. 4 of the sec- 
tion on September 27, 1893, and set a stake, and Ostopars 25, 1803, he 
started a dugout on the land in controversy. On Novenibes 7, 1893, 
he made his entry. He then returned to his home in Kansas, where he 
remained until February 14, 1894, when he caine back to his claim, 
built a house, and ou March 14, 1894, he established his home upon the 
land, and or continued to ronde thereon since that time. ne has 
about twenty-three acres of land in cultivation. - | 
Your office, affirming the judgment of the local officers, cent held 
that the contestant had exhausted his homestead right by making 
entry of the S. 4 of the quarter section. But in the view I take of the — 
case it is necessary to decide the question of priority of settlement. 
It is well settled that one who claims the right to make a homestead 
entry by reason of priority of settlement, must show that the alleged 
settlement was followed up within a reasonable time by the establish- 
‘ment. and maintenance of residence. It must be conceded that the — 
acts of settlement by the contestaut were a sufficient notice of his- 
inteution to claim the land. But it is contended that they were. not 
followed up with reasonable diligence by residence and substantial 
improvements aud cultivation, and the contestant sets up as an excuse 
for his failure to improve the jand and establish residence at an earlier. 
date his poverty and the sickness of bimself and his family. And I 
think the facts sworn to are a sufficient excuse and leave no reasonable 
doubt that his settlement was made in good faith. | | 
The question, then, recurs—Did the contestant exhaust lis home- — 
stead right by making homestead entry of the 8. 4 of the quarter sec- 
tion? I think, under the circumstances of this case, that the contestant 
can not be regarded as having elected to take only eighty acres of land, 
and thus waived his right to a larger quantity. He evidently intended 
to take the whole quarter section, and simply mistook his remedy.. 
When he found that the contestee had made homestead entry of the 
_ N. 4, he should have applied. to enter the whole quarter section and 
filed his contest against the contestee’s entry of the N.4. As it is said 
in the case of Crail Wiley (3 L. D., 429), a 
- Itis the duty of the Department to aid rather thau obstruct the prosecution of | 
sottlemént rights, and all cases should be fairly heard and adjudged upon theit 
merits, without the restriction of technical regulations, 
and in the case of Robert C. Bell (19 L. D., 177,) it is said, that no 
technical rule should stand in the way of ie ge the aliinane to take 
the land which the law clearly contemplated that he might take. See 
also the case of Gourley v. Countryman (on noe) ae D,, 342, 
where it was held that: eo See = 


The cancellation of a homestead entry as to part of the land covered thereby, oli 
account of an adverse claim, will not prevent the entryman from subsequently 
asserting his right asa settler to the entire tract covered by his original entry, as 
against a third party. . 
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For didae reasons, your office decision is reversed. Walter’s home- 
stead entry as to the N. 4 of the SW. 4 of said section 28, will be can- 
celed and Hadley allowed to amend ne entry so as to canis said N.§ 
of the SW. 4 of said section 28. . 


STATE oF OO. 


Motion for review of departmental decision of June 15, 1897, 941. D., 
pee denied by Acting Secretary Davis; September 22, 1897. 


TIMBER CULLTING—-RAILROAD LIMITS. 
ROBERT C, ROGERS. 


Permits to cut ‘iver within the primary limits of the Northern Pacific grant will 
not be issued prior to an official survey of the lands. 


Acting Secretary Davis to the Commissioner of the General. Lana Office, 
(F.L.C.) September 22, 1897, » (FLW. C,) 


With your office letter of April 29, 1897, was forwarded an appeal by 
Robert C. Rogers from your office ee gel of March 8, 1897, rejecting 
his application for a permit to cut timber on certain ansurveyed lands 
in the Missoula land district, Montana, for the reason that said lands 
are shown to be within the primary limits of the grant to the Nor thern 
Pacific Railroad Company. 
| Your action is based upon departmental lesaign of February 3, 
1892 (14 L. D., 126), in which it. was held that permits will not be issued 
under section 8 of the act of March 3, 1891 (26 Stat., 1093), to cut tim- 
ber from the unsurveyed lands withiu the primary limits of the North- 
ern Pacifie grant, in the absence of a srowaue that the land is mineral 
in character. 

In said decision it was held that: 

Until surveyed, it can not, with any degree of certainty, be held that any particu- 
lar piece of land will, upon survey, form a part of an even numbered section. 

In the appeal it is urged that by a private survey made by the North- 
ern Pacific Railroad Company the tracts covered by the permit are 
shown to be sections 10 and 12 of township 26 north, range 34 west. 

Without attempting to question the correctness of the survey referred 
to, it is sufficient to say that the same is in nowise an official survey of 
the land, and after a consideration of the matter the previous opiuion 
of the Department, before referred to, is adhered to, and your office 
decision denying mne pea under consider ation is accordingly 
affirmed. 7 
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OKLAHOMA LANDS—SETT LEMEN T RIGHT Ss. 


THOMPSON BT AL. . ORAVER. 


The period of inhibition against entering upon lands within the Cherokee Outlet 
begins to run from the date of the President’s proclamation opening o said lands 
to settlement. 

A contestant whose success is dependent upon his showing priority of settlement 
must also show that such settlement was pachowed: by the establishment and 
maintenance of residence. 


Acting Secretary Davis to the Commissioner of the General Land Office, 
(Rd os) September 22,1897 - (Ei. M. BR.) 


This case involves the SW. 4 of Sec. 8, T. 26 N., RB. 1 E.; Perry land 
district, Oklahoma Territory, and is before the Department on motion 
for review, by the heirs of G. Gottleib, of departmental decision of date — 
July 12, 1897 (unreported), dismissing the contest of said Gottleib 
against the entry of one Henry Craver for this land, canceling the 
soldier’s declaratory statement of the said Craver for the land in con- 
troversy and. awarding a preference right of entry to William H. 
Thompson, another contestant against said entry. _ 

When this cause came on for hearing before the local officers, they 
rendered a decision recommending the cancellation of the eneey of 
Craver, the dismissal of the contest of one Cummings, who had also 
filed an affidavit of contest against said entry, the dismissal of the 
contest of Gottleib, and that a preference right of entry be awarded to 
said Thompson. 

Upon appeals filed by Rachel Gottleib, widow of said Gottleib, who 
died February 23, 1895, and Cummings, your office decision of March 
2, 1896, was rendered, in which was atfirmed the recommendations of 
the local office. Further appeal by Rachel Gottleib resulted in the 
decision of the Department now songht to be reviewed and set aside. 

The said decision of the Department affirmed the judgment of your 
office in its findings of fact. and its application of law thereto. 

The motion for review alleges various errors of fact and law. It is 
contended that. Thompson was disqualified from making homestead 
entry within the Territory of Oklahoma by reason of having entered 
said Territory in violation.of law prior to the time set therefor by the 
proclamation of the President, in that, subsequent to the passage of 
the act opening said Jands to entry, but prior. to the proclamation » 
of the President fixing a date therefor, in accordance with the terms of 
the act, the said Thompson entered upon said lands, and it is maintained 
_ that ad entry d isqualified him as an entryman ne said lands. | 

The decision complained of, upon the facts of such entry found as 
follows: : | 

From the evidence of Thompson, as found in the record, it appears that during 
this trip in the Territory at the time mentioned above, he passed over a portion of 


the land in controversy and was with a person who was measuring sec MONS:I in that 
immediate locality. 
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. That decision admitted that such acts upon. the part of Thnieeon 
were sufficient to bring him within the rule disqualifying him. from- 
acquiring title-to lands within the Territory of Oklahoma, provided - 
there was at such time—the month of July—an inhibition against enter- | 
ing upon said lands, but under the anthority of Townsite ». Morgan 
et al, aud the same v. Traugh et al..(21 L. D., 496), and Bowles ve 
-Fraizer (22 L. D., 310), it. was determined that at such time no prohibi-. 
tion was in existence, and that the period of probibition commeneed to — 
run only from the date of the pe of the Pr esident—Angust 
19, 1893. 7 se 

_ The motion for review. Rods not aide take to cite a conries contr ary 
to the rule there announced, or to show in any way where said holding 
was erroneous, and as if is in accordance with the decisions of the 
Department and the acts relative to Oklahoma Territory, it is adhered to. 

It is contended that the Department was in error in finding that 
Thompson ever established residence upon the laud, in not finding. that 
Gottleib settled first, and that he within a reasonable time established 
residence thereon, and. that if he did not in a reasonable time, he was 
prevented from ioue so. by force upon the part of Thompson, and fur- 
ther, that having an application pending to enter, until such applica- 

tion was allowed it was not imeumbent upon Gotileib to reside upon 
the land. 3 . 

In reference to the various assignments of error, it appears to be 
sufficient to say that upon all the material questions urged by the peti- 
tioner, concurring decisions adverse to his position have been rendered. 
The decision of the Department held that Gottleib failed to comply 
with the requirement of the law as to the establishment aud mainte- 
nance of residence, and that. the excuses offered by him were insuffi- 
cient. This aiding was conclusive of his case. The poiit now urged 
by his attorney, that pending the allowance of his aml he was not 
compelled to do so, is not well taken. | 

Rights to agricultural public land may be initiated by settlers in 


_. three ways: by entry, by contest, and by settlement. Contests are 


divisible into two classes: first, where the allegation is failure to com- 
ply with the law on the part of the entryman, irrespective of any supe- 
rior right alleged by the contestant; and second, where the contest is 
based upon the assertion of superior rights and is not depeudent upon 
delinquencies upon the part of the entryman. The difference between 
these two elasses of contests is material and has been recognized by 
the Department. Hall v. Stone (16 L. D., 199), Cotter v. McInnis (21 
L. D., 97), and Foote v. McMillen (22 L. D., 280). | . 
Miciein itis held that where a coutest is based solely upon the laches 
of the defendant it is not incumbent upon the contestant to reside upon — 
the land pending a determination of the contest, but that a contest 
filed, alleging superior rights, by reason of prior | settlement, to that of 
the a must be accompanied by the maintenance oF residence. 
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The reason of this holding is apparent when it is remembered that 
pending contest an.entryman must reside and continue his improve- 
ments upon the land despite the doubtful tenure of his holding, aud the 
contestant so alleging prior settlement should be constrained to do as 
‘much. Settlement alone, of itself, does not confer a complete right. — 
It is settlement followed by residence and the putting of record of 
one’s claim that ripens into a vested right. | 

It may be that where one alleging prior settlement files a contest, he | 
inay eleét to stand by either the act of settlement or the filing of the 


oO contest. But in. such a case election must be made. 


In the case at bar, Gottleib acquir ed no right. by reason of his. filiug : 
a coutest, as such filing was subsequent i in point of time to the settle” 
ment of Thompson. Therefore he must stand upon his settlement—— 
the allegation of superior rights to the other parties to the cause--and | 
so alleging it is incumbent upon him not only to show settlement, but 
continuous residence thereon, This it has been held in all decisions he 
has not done. 

The motion for review is denied. 


HOMESTEAD ENTRY. —RESIDENCE-—ACT OF JULY 26, 1892, 
MGPEEK v, SULL LVAN ET AL. 


Under a homestead entry made by the heirs‘of a successful contestant in accordance 
with the act of July 26, 1892, actual residence on the land is not required, if 
cultivation thereof is show n for the requisite period. 


Acting Secretary Davis to the Commissioner of the Gener ab Land Office, 
(I. L. C.) | September 22, 1897. . 4GeGe ik.) 


The case of Timothy B. Sullivan z. George , McPeek, involving lots 
1 and 2 2, and the 8. $ of the NI. 4, Sec. 6, T. 18 N., R. 3 W.,. Guthrie 
land district, Oklahoma, was decided by the Department on October 
14, 1893 (17 ia D., 402), aut your office decision holding McPeek’s entry 
of the land for Goncelation was: affirmed. Before the decision of the 
Department was rendered, the death of the plaintiff was made known, 
ald a motion was filed asking that the heirs of the plaintiff be substi- 
tuted, etc. It appearing that the heirs of the contestant were citizens 
of the United States, the Department directed that they be substituted | 
for the deceased plaintiff under and by virtue of the provisions of the 
second section of the act of July 26, 1892 (27 Stat., 270). 

In pursuance of this judgment, Teil D. Sallivan: on December 27, 
1894, made homestead entry of said land, the receiver’s receipt specially | 
reciting that the entry was inade nndlet section 2290 of the Revised 
Statutes of the United States, “and act of July 26, rae) 27 Statutes at 
Large of United States, page 270.” 

The application was accompanied by. a& power of. attorney, made and 
duly acknowledged. by William, David C, and James H. Sullivan 
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and Sarai Duulee, brothers and sister of deceased, empowering J obn 
D. Sullivan - | 3 


to make, sign, execute and salives all papers necessary: ane proper, and make all 
entries and do all things necessary for acquiring title in fee simple for us and 
_ each of us toall lands situated in the Territory of Oklahoma on which our brother 
Timothy B. Sullivan had any interest or claim upon whatsoever, and in which we, 
as heirs at law of said Timothy B. Sullivan, now deceased, have an interest and claim 
to, and to make and file in the proper land office... . all entries, papers, etc., 
. for perfecting the title for us as such heirs . . . . in proportion. to the inter-. 
see to which we are entitled as such heirs, which is an undivided one- fifth for each 
of us, ete. 


On October 27, 1896, Joseph S. McPesk filed ine affidavit of contest 
oe said entry (duly corroborated), which reads as. follows: 


In the U. 8. Land Office at Guthrie, Oklaboma Territor Y: 


SEPTEMBER 29, 1896. 

Personally appeared pefore me , anotary public i in and for the county 

‘of Morris, State of Kausas, J oseph 8. MePeek of said county and State, who upon 
his oath deposes and says: 

That he is well acquainted with the tract of land in the homestead entry of John 
D. Sullivan; which entry is numbered 12459, and was made in the above named land 
office on Decohiber 27, 1894, for lots 1 and 2, and the sonth half of the northeast quar-. 
ter of section 6, in township 18 north, of range 3 west, in Log can eonney, Territory 
of Oklahoma; 

That he knows the ‘present condition of said land, ‘and ‘that the said homestead 
entry was made by John D. Sullivan for himself and other heirs of Tim B. Sullivan, 
deceased, under the act of Con gress approved July 22, 1892; 

That the said John D. Sullivan is not at present and ae not at any time since 

making said entry established his residence upon said land, and that none of the 
heirs of said Tim B. Sullivan ever resided upon said land and are not now residing 
thereon; 

That the said Tim B, Sullivan never resided upon said land, and that the said Jobn 
D. Sullivan and other heirs of said Tim B. Sullivan succeed to the interest of said 
Tim B. Sullivan as a result of a contest of said Tim B. Sullivan against a former 
homestons entry of one George S. McePeek, which said contest resulted in giving said 

Tim B. Sullivan a preference right to make homestead entry upon said land after 
the cancellation of the homestead entry theretofore made thereon by the said George 








_ §. MePeek; 


That the said John D. Sullivan and other heirs of the said Tim B. Salli van have 
wholly abandoned said tract and forfeited their rights therein by. reason of ‘their 
failnre to establish a residence thereon within six months after the homestead entry 
of said John D. Sullivan was made; 

I believe that said abandonment still exists at this ate and ie continned for a 
period of more than six montlis next prior to the date herein; 

That said tract is not settled upon and resided upon by said Joho D. Sullivan or 
any of the heirs of the said Tim B. Sullivan as required by law, and this the said 
Joseph 8. McPeek is ready to apportion at such time and place as may be named by. 
the register and receiver for the hearing in this case; and be therefore asks to be 
allowed to prove said allegations and that said homestead entry No. 12459 may be 
declared canceled and forfeited to the U. S., he, the: said Joseph 8. McPeek, con- 
testant, paying the expenses of such hearing. 


Service was had by publication, and January 11, 1897, was fixed for 
oe day of hearing. Upon that day the entryman, throng his attor- 
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neys, meved to dismiss the complaint because it failed to state a cause | 
of action. 

The register and receiver sustained the motion and dismissed ‘ie 
‘contest. On appeal, your office, by decision dated March 23, 1897, 
affirmed that action, and. a further appeal brings the case here. 

He alleges the following grounds of error: 

1. In deciding that residence on the land entered by J éhii D. Sullivan 
is not required of him or any of the other heirs of the said Timothy B. 
Sullivan. 

2. Error in polcnag that the or made by. John D. Siiiliwais was. 
made for and. on account of all the heirs of said Timothy B. Sullivan. - 

8. In holding that the heirs of Timothy B. Sullivan, all of whom are 
now residents of Oklahoma Territory, could lawfully make entry of said 
land and hold it as a homestead without any of them ever actually 
occupying the same as a homestead or residing thereon. . 

4. That said decision contraveues the spirit and purpose of the nome: 
stead law, and is therefore contrary to law. 

The act of July 26, 1892 (27 Stat., 270), amends the act of I May 14, | 
1880 (21 Stat., 141), anid provides: | 

That shonld any such person, who has initiated a coutest, die before the final fae: 
mination of the same, said contest shall not abate by reason thereof, but his heirs 
who are citizens of the United States may continne the prosecution under such rules — 
and regulations as the Secretary of the Interior may prescribe, and said heirs shaJl 
be entitled to the same rights under this act th at contestant w ould have heen, if his 
death had not occurred. 


_ Prior to the passage of this act, the death of a contestant as between. 
the parties abated the contest. Jtasmussen v. Rice, 6 L. D., 755. 

As to the second ground of error but little need be a John D, 
Sullivan in making the entry used form 4-063, and in doing so made 
_ unnecessary statements, such being used by persons generally who 
_Inake entries ‘‘to obtain a liome for myself,” and for the purpose of 
“actual settlement and cultivation,” and “not acting as agent of any 
person, corporation .... norin collusion with any person, corporation, 
&c., to give them the benefit of the land.” The form used caused him 
to make erroneous statements of fact; but, accompanied by the power 
of attorney above allnded to, no deception ‘was practiced, and the 
register’s receipt shows that the entry was made in pursuance of the 
act of May 14, 1880, as amended by the act of July 26, 1892 (supra). 

Moreover, the contest affidavit states that the entry was made by 
John D. Sullivan, “for himself and other heirs of Tim B. Sullivan, 
deceased, under the act of Congress approved July. 22,1892.” Appel- 
Jant will not in his appeal be permitted to deny what he stated under 
oath in his contest affidavit. | | 

Specifications 1 aud 2 are the same in substance, each alleging error 
in holding that it was not necessary for the entryman or any of the 
heirs for whom the entry was made to actually occupy the land as a 
homestead. 
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While the widow or heirs are required to cultivate and improve the 
land entered by a deceased liomesteader, they a:e not ee to.. 
reside on the land. . Agnew v. Morton, 13 L..D., 22%. 

Nor will a charge of abandonment lie where it is shown that the 
entryman died within Jess than six mouths after making eutry and 
prior to the establishment. of residence, if it be shown that the heirs 
thereafter cultivated and improved the land. Swanson v. Wisely’s 
heir, 9 L. D., 31; Tauer v. The Heirs of Walter A. Mann, 4-L. D., 433. 
But it is sanigted in the argument that the heirs are entitled aiily to 
the same rights under the act. of 1892 (supra) that contestant would 
have been if his death had not occurred, and that this right can not be 
separated from the obligations which the entry unposes; that among | 
these obligations residence on the land is required. 

It is also insisted that the entry should have been made in the name of 
all the heirs; and that the entry wade tor the heirs generally exhausts 
their rights individually to make any further entry. 

The question as to whether the entry made in behalf of. the heirs. 
exhausts the rights of the heirs individually to make another entry is 
not involved in this case. Should any of the heirs hereafter apply to 
enter lands, it will then be a proper:subject of inquiry. 

It is held in the case of Bernier v. Bernier, 147 U.58., 244, that: 

If there are adults as well as minor heirs, the conditions under which such claim 
will be perfected and patent issued: are different from the conditions required where 
- there are only minor heirs and both parents are deceased. In the one case the proof 
is to extend to that of residence upon the property, or its cultivation for the term 
of five years, and show that uo part of the land has been alienated except in the 
instances specified, and the applicant’s citizenship ‘and loyalty to the government of 
the United States; but in the other case, where there are no adult heirs and only 
minor heirs, and both parents are deceased, the requirements exacted in the first 


case are omitted, and a sale of the laud within two years after the death of the 
sury IV ing parent is authorized for the benefit of the infants. - 


~The decision just quoted deals with the rights and obligations of 
minor and adult heirs in their inheritauce of lands (under sections 
2991 and 2292 of the Revised Statutes), upon which an entry has been 
made, when the entryman and his widow are both dead. In such case, _ 
either residence on or cultivation of the land. may be shown asa part 
of tle requirements when the adult heirs make final proof. | 
The act of 1892 (supra) casts upon the heirs of a deceased contestant 
(if citizens, ete.,) the Same right to enter the land upon the cancellation 
of the former entry as a result of a contest. commenced by the deceased. 
Thereafter, the obligations imposed upon such heirs are no greater 
than those which are cast upon the heirs of a deceased. homesteader ; 
and in the latter case cultivation of the land for the required | period; 
without actual residence thereon, is held to be sufficient. :, 
It was not improper to allow one of the heirs to make entry of the 
land and in behalf of all the heirs. | 
- The decision appealed from is affirmed. 
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ADAMS EY AL. v. QUIJADA ET AL, 


- Motion for review of departmental decision of July 12, 1897, 25 
LL. D.,.24, denied by Acting Secretary Davis, September 22, 1897, 
FINAL PROOF-RULE 53—FEES—OKLAHOMA LANDS. 

| McCALLa v. ACKER. 

In the case of final proof taken during the pendency of: PE contest, under rule 53 of © 
practice, the Jocal office has no jurisdiction except to file said proof for action 
when the contest is finally closed. Where snch proof is taken before some officer 
other than the register and receiver said officers are entitled to-no fees until final 
action by them on said proof. 

The sufficiency of final proof taken under said rule, or the right of the entry man to 

withdraw the same, should not be considered until final disposition of the pend- 
ing contest. 

‘A settler on Oklahoma Jands is not disqualified by starting iuto the race from the 
hunred foot strip on the Chiloeco Indian school reservation. 


‘Acting Secretary Davis to the Commissioner of the General Land Office, 
(IF. L. C,) September 22, 1897. (C.J. W,) | 


On October 5, 1893, Calvin S. Acker made homestead entry, No. 1600, 
for the SE. 4 of Sec. 9, T. 27 N., R. 2 E., I. M., at Perry, Oklahoma. _ 

On October 10, 1893, John S. McCalla filed affidavit of contest against 
the entry, alleging, in substance, prior settlement; and on June 6, 1893, | 
he filed an amended affidavit, in which his allegation of prior settlement 
was made more specific, and in which it was charged, that defendant 
illegally entered the Cherokee Outlet from the Chiloceo Indian school 
reservation, ou the day of the opening. 

On July 16, 1894, a hearing was had, and on April 17, 1895, the geal 
officers rendered a discision’ in favor of defendant, from wich tie plain- : 
tiff appealed. 

On March 25, 1895, Acker filed his application to make final proof 
before Virgil H. Brown, probate judge at Newkirk, Oklahoma, on May 
10, 1895, notice of whieh was ordered publised by the local officers, on 
Mare 29, 1895. 

On he day named Acker and his witnesses appeared: ‘before the 
probate judge, and their testimony was taken. 7 

On the same day McCalla filed a protest against slowing and approv- 
ing the final proof on account of the nee contest, and chargivg 
Acker’s disqualification. | 
_ McCalla claimed the right to cross-examine Acker and hig witnesses, 
who submitted to such cross-examination, and McCalla submitted addi- 
tional testimony. The testimony and protest were forwarded to the 
local office, and, on May 15, 1895, the local officers rejected the protest 
because McCalla refused. to tender the fees to which said officers are 
entitled, for examining and approving such testimony. On May 25, . 
1899, McCalla filed. in the local office a a against Paying said | 
fees. 
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On J a 26, Acker filed in the local office a paper in hiob: it is stated 


that, after. final ‘proof was taken, it was withdrawn, and he asks to 


wichde aw and dismiss the same. These papers were on warded by the. 
local officers to your office, without further action, aud they were con- 
sidered by your office together with the appeal of the plaintiff from the 
decision of the local officers, in the decision rendered on February 13, 
1896, Said decision affirms the decision of the local officers, and dis- 
misses the final proof: of Acker, and the protests of McCalla. 

The case comes before the Department ou further appeal of plaintiff | 
from your office decision. The errors alleged to have pen committed 
are as follows: : | | | | 


1. Said decision -is contrary HO 1a, and the rules and decisions of the Interior 

geal 
. The findings of fact are > contrary aoa and not supported by the weight: of the 
ee 

3. The Hon. ‘eonmisioney erred in finding that ree ever established or main- 
tained any bona fide residence on the land involved, 

4. The Commissioner erred in not finding that Acker was not qualified - to make 
-entry for land in the Cherokee Outlet, by reason of his haying obtained an undue 
advantage, and being at the hour of opening to settlement, within the boundary of 
the laud declared open to legal settlement south of the south line of the Chilocco 
pe school reservation. 7 

. The Hon. Comiissioner erred in dismissing the final proot of Acker and Me- 
Calta’ 8 pT otest and proof against the same. 
6. The Hon. Commissioner erred in not finding that McCalla i is fie: only Settler on 
the land involved, who has following (followed) up his initial acts of settlement by 
the ostablielaiang and maintenance of residence thereon; that he is the prior settler; 
that his rights to said Jand are superior to those of the defendant; and that the 
defendant in offering final proof in the face of an adverse claim of prior settlement 
on the land, is bound thereby, and will not be allowed to withdraw the same. 
7. The Hon. Commissioner erred in dismissing McCalla’s contest and in not can- 
-celing Acker’s homestead ety amd allowing contestant McCalla to make entry for 
: the land involved. . 


Neither the decision of the local sifiverax nor the appeal of plaintiff 
therefrom involved any question connected with defendant’s commuta- 
tion final proof, offered long after the heari ng on the contest proceedin gs 
had closed before the local officers. Tlie final proof of Acker was, there- 


fore, offered pending the contest, and the local officers, under amended: 


tule 53 of practice, had uo jurisdiction to do more than file said final 
proof for action after the contest was finally closed. (14 L. D., 250.) 
Tle local officers seem to be entitled to no fees, except those for redu- 
cing the testimony to writing in this class of cases, until the proof is 
finally passed upon, which can onty be doue after: the contest has closed 
and the validity of the entry been passed upon, Where the proof is 
taken before some competent officer other than the reg ister and receiver, 
these officers are. entitled to no fees until final action on the proof. ea 
follows that it was error to dismiss McCalla’s protest. because of his 
failure to pay the fees.in advance. Neither the sufficiency of the final 
proof nor the right of defendant to withdraw it, should be passed upon. 
pending the coutest, and. oun office erred in allowin om the withdrawal 
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of said proof and the dismissal of the pr test, and so muck of your office i 
“decision as refers thereto is reversed, and said proof and protest will 
be held to await +’ 2 final disposition of the contest, when they will be — 
returned to the loval office for appropriate action. This leaves the case 

to be determined on the record:as made at. the hearing of the contest. 
The claim of the plaintiff is based on ‘the following at atemeny ot 
facts, as reported by the local officers: | 


That.at 12 o’clock, noon, September 16, 1893, he niehed the Chersices Outlet from 
a point about a quarter to one-half mile west of the west side of the Chiloeco Indian. 
school reservation upon the north line of the Cherokee Outlet; 

. That he rode south and southeast fora distance of about six miles and then rode 

to the quarter section in controversy and. first stopped at the southwest corner of 
the same, or upon the southwestern portion of the tract; stuck a flag thereon; on 
the same afternoon laid a foundation of rocks near the southeast corner of the tract 
and left, going to the town of Cross; returned to the tract on Monday, September 
18, drove over it; returned again on Sent ember 19, and plowed a small patch of land, 
returned the next day; laid off a land for: plowing and on the following Monday, 
September 25th, returned to said tract and commenced plowing, continuing to plow 
at different times until about the 7th or 8th of October, during this time camping. 
upon another tract of land; 

On October 7, he sowed a small patch of wheat and. during that time camped 
several nights on the claim; he left the tract on October 9th, returned on the morn- 
ing of the 12th of October, ana remained on the tract, or in the vicinity of the tract, 
until about November 4th, when he returned to his home at Cedarvale, Kansas; 

_ Febrnary 18th, 1894, he returned to this tract, but did no work thereon, and nioved - 
on the land March 14, with his family, since which time he has resided on the tract. 

The contestee bases his claim to said tract upon the fact that at 12 o’clock, noon, 
central standard time, September 16, 1893, he was at the south side of the Chilocco 
Indian school reservation at the northeast corner of section 33, directly 3 north of the 

east side of the tract in controversy; 

That he rode, directly to the tract in controversy ; dismounted stuck a stake con- 
‘sisting of a fishing-pole composed of three joints, to which was attached a piece of 
flannel cloth about 2 feet wide and 24 feet long, in the center of which Was a piece 
_ of white cotton cloth about 8 inches square marked with bis name; | 

That he remained upon the tract looking the claim over and riding over the same, 
and that he met the contestant when he came upon the land, or shortly thereafter ; ; 

That he spaded up some ‘dirt and placed the same around the flag; returned to 
_ Arkansas City, amd came to the land office at Perr ‘y, and returned to the claim on 

Tuesday, September 19; . 
That inthe meantime he had had plow aa oul the northeast corner ot the tract some 
land, and a:sod foundation erected, ou which Was placed four pieces of Inmber ports. 
together and marked with his name ; 

' That he slept on the land September 20th and Septeialies 21st5 slept upon the . 
“tract the uight of September 21st; made entry of it on October 5th: on October 
9th, sent lumber to the tract and on October 12th erected a house fear . 

On October 20th fenced the entire tract; was upon the claim frequently until 
December 13th, at which time his wife died prior to that time she being seriously 
ill all of the time after he made settlement upon this tract of land; 

His improvements at the time of trial are of the. value of six to sa hundred 
dollars and his good faith, as shown by his acts, is apparent ;. 

_ It is further shown that the horse ridden by contestee was a horse of more than 
ordinary qualities as to speed and endurance; that. the distance he traveled in run- 
ning to this tract was 81 miles aud that he first made settlement upon the northeast- 
ern portion thereof; and it is also shown that the horse ridden by the contestant was 
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-notan acme horse and that the distanee he bvaveieds as detailed by him, - is 
‘in the neighborhood of -15 wiles, the same being something over twelve. miles Pye sec- 
tion lines, ‘provided 1 he had not deviated from a direct course; 

‘Both these parties elaim prior. settlement and both claim to have been first upon 
the tract. Considering. the distance traveled and the quality of the horses, in our 
noinds there can be no doubt that the contestee, Acker, was first: upon. the meee and 
the first party to stake and claim the same after 12 o feloak: noon. 

‘The contestant, J MeCalla, secks to claim that he Eraveled the distance of : about 15 
miles in from 30 to 33 minutes, which-statement in itself we believe to be unreason- 
able; bit. aside from this question, whatever acts M cCalla did upon this claim, were, 
in our opinion, abandoned by his failure to establish his residence thereon until 
March, 1894. ; 


It will thus bas seen that aie focal officers found Acker to have been 
the first-settler, and further that McCalla bad abandoned his first set- 
tlement. Your office concurred with the local office in finding that 
Acker was.the prior settler, but properly, ig think, held that McCalla 
had not abandoned his settlement. | 

Your office reports the following facts as to Acker’s settlement: 


‘Acker testified that he started in the race from within the one hundred foot strip 
south of the Chilocco school reservation at 12 0 *clock, noon, September 16, 1893, and 
after traveling about eight and one-half miles reached the land at 12.27 P. M. 
Immediately afterwards he stuck a stake with a flag on it and in a short time stuck 
another stake. Remained until evening, when he went to Arkansas City and from 
there to Perry: Returned September 19, 1893, but in the meantime a man be had 
. employed did some plowing and putup a foundation. Was on the land September 
20 and 21 and the last night slept there. His wife was ata hotel in Ar kansas City 
— very ill with consumption and he went back and remained with her until October I. 
1893, when he went to Perry and made his entry October 5, 1898: Returned Octob et 


. 6, 1893. Bonght some lumber October 9, 1893, and built his house three days after- 


ade into which he moved the latter vant of the month. Octoner 25, 1803, he 
fenced the Jand. | | 
During the latter part of November and early part of Deeeniher 1893, ie was ioe 
‘on the land very often, on account of the continuous illness of his wife, who died 
December 13, 1893, but after December 18, 1893, until February, 1894, he was fre- 
quently on the land and had some plowing done. In March, 1894, had more plowing ~ 
done, and has now sixty-five acres plowed, about twenty acres of which is in corn, 
and about the middle of the same mouth moved his house to another part of the 
land and built an addition, Dug a well forty-six feet deep, built a stable for four. 
horses and a carriage, planted fifteen or twenty trees and built a division fence 
through the middle of the land. This is (was) his home as it is today. Heisa 
physician and has a practice extending over a large area, which requires a great 
deal of attention and keeps him from home for days at a time. On cross-examina- 
tion he names only two nights he was on the land after December 18, 1893, and dur- 


7 ing the remainder of that month. During January, 1894, was on the land as munch 


of the time as he was not away on professional business. Was ou the land possibly 
six nights in February, 1894. Had had a tenant in his home since the middle of 
March, 1894. Has a cot, table, chairs and bedding in the house and when there 
sleeps on fhe cot. Before September 16, 1893, was living and bad an office in Arkan- 
sas City, and has an office there now, 3 

The evidence shows that Acker was the first to reach wai stake the claim on 1 Sep- 
tember 16, 1893, otherwise it is not shown that there was any material difference in | 
the diligence used by the parties in making valuable improvements. and eer 
residence o on the land, 
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The fact that Acker stated in the race foi a point on the one hundred foot strip, 
- south of the Chilocco school reservation did not disqualify him from making oy 

for the land. Welch v. Butler, 21 L. D., 369. 

The record has been examined, and it ee eee support 
for the couclusion reached both by your office and the local officers on 
the question as to which one of the parties reached:the land ‘first. The 
evidence is conclusive that Acker was the prior settler. It was prop- 
erly held that Acker was not disqualified, by reason of having started 
‘into the race from the hundred foot strip on Chilocco Indian school 
reservation. Brady et al. v. Williams (23 L. D. 533). 

Your office decision is modified to conform hereto. 


CONTEST—-PREFERENCE RIGHT—SETTLEMENT CLAIM. 
MILLER v. VALLEY. 


The preferred right of a successful contestant can not be defeated by ite prior settle- | 
ment of a third party who fails to assert his claim 1 in the contest proceedings. 


— Acting Seoretary Dawis to the Commissioner of the General Land Office; 
(FP. L. ©.) September 23,1897. ss (Pd. G.) 


The appeal of Shedrick Miller from your office decision of November 
14, 1896, dismissing his application to contest the homestead entry of 
Francis Walley for lots 2, 3, 4 and 5 of section 13; all of section 14.and. 
and SH. 4 SW. 4 and Sw, 4 SH. $ of section ria township 10 south, - 
range 3 east, S. E. Dist. E. of R., New Orleans, Tia. land district, has — 
been considered. | 
Tt appears that Francis Valley contested the former homestead entry 
made September 15, 1892, of one Felix Blunt on said tract whose entry 
was finally canceled as a result of this contest, on May 9, 1896, and on 
May 14, following, Valley made homestead entry of the tract. | 


It is stated in your said office letter that: 


By letter ‘‘H,” of May 19, 1896, addressed to your office, it was held, in the matter 
of an application of Shedrick Miller to intervene in the case of Valley vy. Blunt 
‘‘that if Miller desired to intervene he should have filed his application before or at 
_ the time of the hearing and not after Valley had sustained his charges and became 
entitled to a judgment on the merits, no appeal having been taken from the decision 
of your office recommending the cancellation of Blunt’s entry ;” and said application 
to intervene was accordingly denied. | 

On August 3, 1896, Miller filed an affidavit of contest against Val- 
ley’s entry, alleging that he—Miller—had settled upon said tract “dur- 
ing the year 1892,” and had continued to reside upon and cultivate the 
same; that as a actual settler he had a preference right of entry of 
said tract after the cancellation of Blunt’s entry, and that Valley made 
entry “in bad faith with full knowledge of affiant’s superior rights.” 

On pie 4, 1896, oF réceiver rejected said ope eeuee on the 
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‘ground that he had lost whatever right he had to the land by reason 
of his failure to contest Blunt’s entry, or by not entering the land prior 
to Blunt’s entry. Notwithstanding this action of the receiver, the reg- 
ister on August 7, following, issued notice of the hearing which was ~ 
‘served on Valley and the hearing set for September 21,1896. On Sep- 
‘tember 15, Valley appealed trom the action of the register, and on the 
‘day set fom the heaving, Miller moved to dismiss the appeal. This 
motion was sustained. On October 8, 1896, the local officers transmit- 
ted the entire record for consideration by your office where it was held 
that in view of the differing opinions of the local officers in respect to 
the action to be taken it was deemed pr oper to consider the ease, and 
decided that: 


Miller bases his claim: to the land upon. his settlement wile the land was covered — 
by Blunt's entr ye : ; 7 ) 

_ As Miller's rights as a eitiay aitached only on fie ‘cancellation of Blunt’s entry 

and such settlement rights were subject to Valley’s preference right by virtue of the 
successful termination of his, Valley’s, contest, the action of the register in order- 
ing é a hearing was erroneous, NO canse of action being stated, 

Whereupon Miller prosecutes this appeal, 

In view of the conditions as stated by your office and conceded by 
appellant, there is no error in your office decision. Miller has had 
abundant opportunity to protect whatever rights he may have acquired 
by reason of his settlement. He. alleges that he settled on the land 
‘during the year 1892.” Blunt’s entry was made in September of that 
year, and Valley’s contest was not filed till October 7, 1895, more than 
three years after Blunt’s entry. Muller did not seek to intervene in the 
contest until “after Valley had sustained his charges and became enti- 
tled to a judgment on the merits.” Heis not therefore in a position to 
now attack Valley’s entry on the ground of prior settlement. | 

But aside from this the act of May 14, 1880, (21 Stat., 140) gives a pref- 
erence right of entry to the successful contestant and this right cannot 
be defeated by the prior settlement of a third party, especially where, 
as in the case at bar, the alleged prior settler has had the op, ortunity 
to present his claim in the contest proceedings. 

Your office judgment is therefore affirmed. | 


ALASKAN LANDS—RIGHT OF WAY. 
Witiiaw R. WeEnks. 


: The provisions of the general right of way act of ‘Mateh 3, 1875, are not applicable 
to lands in the District of Alaska, 


_ Secretary Bliss to Mr. W alliam R. Weeks, Newark, New Jersey, Rept: 
(W.V.D) ber 9,1897, o (Be Wee) 


I am-in receipt, through reference from the Commissioner of Rail- 
roads, of your letter of August 25th last, making inquiry as to whether 
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the general right of way act of March 3, 1875 (18 Stat., 482), applies to - 
the District of Alaska, and in reply ther eto I have to stale that 1 in my 
opinion said act does not so apply. | - 
The act of May 17, 1884 (23 Stat., 24), entitled “An Act Sibel a 
civil government for Alaska,” contains the first provisions of law for 
the acquirement of title to lands within that District, aside from cer- 
tain existing rights which were recognized by the treaty of cession in 
1867 (15 Stat., 539). By the 8th section of the act of 1884, the District 
of Alaska was created a land district, and the laws of the United States 


relating to mining claims were declared to be in full force and effect - 


from the date of the act, but the section provides that “nothing con- 


tained in this act shall be construed to put in force in said district the | 7 ; 


general land laws of the United States.” 

By the act of March 3, 1891 (26 Stat., 1093), sections 11 to 15, provi- 
sion was made for the entry of lands in ‘the District of Alaska for town- 
site purposes, and for the purchase of not exceeding one hundred and — 
sixty acres then or thereafter oecupied for the purpose of trade or - 
manufacture. This is all] of the legislation providing a means for the 
- acquirement of a right in the land within the district of Alaska, | 

The right of way act of March 3, 1875, is a part of the general land 
laws of the United States, the ere of which has never beep . 
extended to the District of Alaska, and it is clear from the portion of 
- the 8th section of the act of 1884, before quoted, it was the intention 
of Congress that no other means of acquiring a right to use or occupy 
the lands within the District of Alaska should be constr ued, to apply 
than those specifically named. : 

This exclusion was evidently inserted to prevent any possible doubt, - 
and clearly evidences an intent that the land laws should be applied 
‘to the District of Alaska from time to time by Congress 1 in the exercise 
of its authority and discretion. | 

It follows that the provisions of the act of March 3, 1875, supr a, do 


not now apply to the District of Alaska. 


For your general information, I enclose you a . Copy of the circular 
concerning the right of way granted by the act of March 3, 1875, . 


DOYLE v. BENDER. 


Motion for rehearing in the cause above entitled, see 24 L. D., 535, 
and 25 L. D., denied by Acting Secretary Davis, September 27, 1897. 
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PRACTICE—MOTION FOR RE-REVIEW. 
DoRN v. ELLINGSON. 


Petitions or motions for re-review should not be filed in the General Land Office, but — 
should be addressed to the Secretary of the Interior, in the form of an applica- 
tion for the exercise of his supervisory. authority, 0 on grounds not covered in 

- the former consideration of the case. 


Acting g Secretary Davis to the Commissioner of the oT al Land Office, 
(FF. LC.) 8 September 27, 1897. | (Ei. M. BR.) 


On September 11, 1897, you transmitted to the Department a petition 
for re-review, filed by Elling H. Ellingson, of departmental decision 
of February 13, 1897, in the case of Dorn v. Ellingson (24 L. D., 163). 
The record owe that on September. 2, 1897, a motion for review of 
this decision was denied (25 L. D., 203). 

On September 9, 1897, your office returned to the attorney of the 
said Ellingson the ‘said petition for re-review, on the ground that it 
should have been filed in the Department. On September 10th, the 
said attorney re-fited said petition, which, as has been stated, was for- 
warded to the Department on the following day. 

On August 9, 1893 ss L. — 194), Rule Ll was amended ny adding 
as follows: | 

- Motions for re-review, or a aoeend reconsideration of a aon: shall not. be 
received or filed. But the defeated party, if able, may invite the attention of the 


Secretary, by a duly verified petition, to important matters of fact or law not there- 
_tofore discussed or involved in the case; who, upon consideration thereof, will either 


' recall the case, or send the petition to the files without further action. 


This rule was again amended on J une 1, 1894 (18 L. D., 472), and 
again on October 24, 1896 (23 L. D., 406), such amendment, being made 
without any reference to the clause heretofore quoted. | 
In the case of Neff v. Cowhick (8 L. D., 111), upon this question of 
the proper place to file a petition for re-review, it was determined that 
motions for re-review should not be allowed, and that the practice of 
permitting them to be filed should be discontitied: It was farther ~ 
held that when a case had been decided upon review, if there was any 
new question of law or fact that hitherto had not been presented for 
the consideration of the Department, a petition calling attention to 
such matters might be submitted for such action as would be deemed 
appropriate by the Department. It was stated in said opinion: 

Motions for a re-revibw, or a second reconsideration of a decision, should not be 
allowed, and the practice of permitting them to be filed ought to be discontinued. 
The Department ought not to be asked to consider the same points involved ina case 
but twice. It is natural to litigants, and occasionally happens to counsel, to see 
with an exaggerated estimate of their strength the importance of the points which 
make in their favor and to attribute the failure of a like perception of them to the 


Department, or by courts, when the causes are depending in courts, to an inatten- 
tion to such points. The over-burdened condition of the appellate business of the 
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Department would be reason enough, if there were not still better ones for inhibit- 
ing the gratification of this feeling by allowing second motions for reconsideration, 
with the consequent labor and delay. Hereafter, let the rule. be that no motion for 
a re-review shall be filed. If the defeated party is able to present any suggestions 
of fact or. points of law not previously discussed or involved in the case, it may be 


- done by petition, which shall contain all the facts and arguments. On the filing of . 


such petition, if it appears important, the Secretary will make such order for recall- 
ing the case from the General Land Office and such direction for further hearing as 
may be necessary. Otherwise, no further action on the petition will be taken. It 
will be regarded merely as in the nature of information by which the supervisory 
jurisdiction of the Department can, if desirable, be set in motion. Such petition — 
should not re-argue points already twice passed upon, but should be limited to the 
office indicated, of suggesting new facts or considerations not before presented. 

In the more recent case of Standley v. Jones (19 L. D., 104), in which 
the case supra was quoted with approval, it was determined that such 
_ a motion or petition should not be filed in the General Land Office, but — 
Should be addressed to the Department. . 

The position of counsel upon this question seems to be that the said 
decision of Standley v. Jones was upon the original rule of practice as 
‘amended on August 19, 1893, and therefore is not of binding force and 
authority, because it did not consider the rule as since amended. This 
- position is not well taken, for in the case of Golden 2, Cole’s Heirs oe 
L. D., 154), on August 27, 1897, it was said: 

_After the case was considered here, on the appeal of Golden, and on his motion for 
review, both of which were decided adversely to him, he had exhausted his rights 
under the Rules of Practice, and the case was closed. Notwithstanding this, he 
filed in your office a petition for rehearing, which was transmitted here. As Rule of 
Practice 114 provides that ‘‘motions for review and motions for rehearing ” must be 
filed “ within thirty days after notice of the decision complained of,” Golden’s applica- 
tion for rehearing, being filed more than thirty days after noticé of the decision in. 
_ the contest case, was manifestly out of time, and could only be received as an appeal 
to the supervisory power of the Secretary. This being so, it should have been made 
by a petition direct to the Secretary, filed here and notin your office, and therefore. 
might properly have beeu returned by you, under the rulings in peasy. v, Jones 
(19 L. D., 104). | 

It is thus seen that the voice of the authorities is to the effect that 
motions for re-review are without standing, and that this rule has. 
obtained since, if not before the decision in 8 L. D., supra. 

Hereafter you will see that this rule is strictly enforced, and refuse to 


receive for filing such motions, and will return them to the DarLy: sub- ee 


mitting them to be filed. 

When viewed from the standpoint of a petition to the supervisory | 
power with which I am clothed, it seems. to be sufficient to say, that 
this motion re-argues the very questions that have been considered in 
both of the decisions of this Department. The question at issue was 
whether the “Sargent list”, including among other tracts the tract in 
controversy, served to except this land from the grant to the railroad 
company, the McGregor and Missouri River Railroad Company, under 
the act of May 12, 1864 (13 Stat., 72), and its successor in interest the 
Chicago, Milwaukee and St. Paul Railroad Company. 
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The original decision and motion for review held, after a considera-. 
tion of the long arguments filed by counsel in the case, that it did not, 
and that the grant to the railroad company attached. Therefore, under 
tile authorities cited, no reason is seen for disturbing the decision hereto- 
fore rendered. 


HALL v. MITCHELL. 


Motions for review and rehearing in the cause above entitled, see 24 
L. D., 584, denied by 4 Acting A DEreTEY Davis, ee 27, 1897. 


PR ACTYICE_NOTICE OF DECISION—ATTORNEY, . 
STAPLES ET AL. v. ST. ‘Pawn AND NORTHERN PACIFIC R. R. Co. 


Notice of a decision to an attorney of record is notice to the party he represents; 
and such party will not be heard to say that the employment of said attorney 
had in fact terminated prior to the service of said notice, if such fact is not dis- 
closed by the record. 


Acting Secretary Davis to the Commissioner of the General Land Office, 
(F. LL. C.) September 27, 1897, (EH. M. RB.) 


By your letter of transmittal of September 3, 1897, you forwarded to 
the Department three affidavits made by Silas L. Staples, one on behalf 
of himself aud the others as agent: for Gust Johuson and the heirs of 
Elizabeth Bowman, claimants for vertain lands in sections 19 and 21, 

T. 182 N., BR. 31 W., St. Cloud land district, Minnesota. | | 

The record shows that on April 22, 1897 (24 L. D., 339), the Depart- 
ment decided the case of these apphcants against the St. Paul and 
Northern Pacific Railroad Company, holding that this land was not 


subject to homestead entry, and in so doing’ affirmed the action of your .. 


office. 

The affidavits transmitted by your said letter of the third instant are 
to the effect that Staples had been informed that the Secretary of the 
Interior had rendered a decision against him in his pending application; 
that theretofore, in such cases, it had been ‘his enstom to receive, 
through the local office, notice of such decisions; that the attorneys in 
Washington were only employed to the time of decision by the Seeretary 
of the Interior, and at such time their services ceased; that he waited 
expecting to receive notice from the local office, as heretofore had been 
given him, until the time for motion for review of said decision had 
expired; that he has. good reason for review of said decision; and that 
the affidavit is made in order that the notice of said decision nay be 
sent to the local office to be served upon him, allowing him time to file 
motion for review of said decision of the Desanien: 

Your office letter says that on April 27, 1897, the local officers were 
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directed to notify all parties in interest of said departmental decision, 
and they were also advised that resident attorneys for the parties in 
interest had been notified by your office. 

On July 29, 1897, your office called upon the local officers for report 
in the case, faa on August 2, 1897, the register responded by stating 
that the decision had been noted upon their books, but that they had 
not notified the parties in interest, in view of the statement of your 
office that resident counsel had been notified. Thereupon the case was 
by your office closed, and the judgment made final. 

There was nothing of record to indicate that the services of the 
attorneys of these parties were to cease with the rendering of the deci- 
sion of the Departinent. In the recent case of Walker v. Gwin (26 L. 
D., 34), aside from laying down the general proposition that service of | 
notice of a decision upon the attorney of rec ‘ord is service upon the 
party hinself, which is a rule of well recognized authority, it was held, 
upon a somewhat similar qucsiou to the oue at bar (inter alta), that 
(syllabus): | | 

Where a party isrepresented by two attorneys of record, and one of said. attorneys 
accepts service of a notice of decision, such party will not be heard to plead a private 
understanding between himself and ie att orneys under w hich: all notices were to be 
served on the other r attorney, 


And in discussin g it, on. page 36, it was are 


The local officers were not notified of any limitation upon Hndson’s ieetneyene: 
nor that his attorneyship had ceased prior-to the said acceptance. A party can not, | 

based merely upon an alleged private understanding between himself and one, or - 
even both, of his attorneys of record, limit the ordinary functions of one of them so 
as to ayail himself of all the advantageous consequences of the relation of client and — 
attorney, and; also, solely at his own election, avoid the consequences of that rela- 
tion when they are adverse to him, to the prejudice of the rights of his adversary. . 
‘Service of notice was evidently made in good faith upon Hudson and so accepted by» 
him. So far as the record discloses, he was then still Walker’s attorney, and the 
acceptance within the scope of his authority. 

By a parity of reasoning, there was nothing of record to show that 
the attorneys in this case had ceased such relationship with their 
client. It came within the ordinary scope of their authority as such 
attorneys, and the presumption upon which your office had a right to 
act was that they were still the attorneys of these petitioners, and. 
therefore could rightfully be served. 

The application to have notice seut to the local office is therefore 


denied. 


Roscor EDT AL. %. FOSTER LT AL. 


_ Motion for review of departmental decision of May 13, 1807, 24 Lh. D., 
435, and for a rehearing in said case, denied by Secr etary Bliss, Sep- 
tember 30, ed 
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ADJOINING FARM ENTRY—RESIDENCE—WIDOW. 
BaBoock v, SUGDEN. 


Where an. entryman, who has inade an adjoining farm entry, dies more than six 
months after entry without having established residence on the original farm, 
his widow may cure said default by the establishment of such residence es to 
the initiation of any adverse claim. 


Secretary Bliss to the Commissioner of the General Land Office, October 
(BL. .) a ee oe (J. L. MeC.) 


On December 16, 1992, ee Sugden made homestend entry No. 
9639, for the NW 4 of the SE 4 of Sec. 22,T.5 N., R. UL Eas an | 
| adjoining farm ligineetead: to the SE tof the NW 4, and the 8. 5 of the . 
SW3 of the NE 4 of the same section, Grayling land district, Michigan. 

(In his declaration of intention to become a citizen of the United 
States his name is written “Sugneden,” and signed by his mark; in his 
entry papers it is written *‘Sudnedn,” and signed by his mark; but 
from explanations embodied in the record it is clear that his name is 

properly written “Sugden.”) | 

~ On March 13, 1894, one Samuel Babcock was allowed to make home- 
-. stead entry No. 2758 for the tract above described as being embraced 
in Sugden’s adjoining farm homestead entry. When Babcock’s entry 
. papers were received by your office the fact of the conflict between his 
claim and Sugden’s became apparent; thereupon, by your office letter 
of May 15, 1894, Babcock’s entry was suspended and he was notified 
that thirty ange would be allowed him in which to show cause ony his 
entry should not be canceled. | 

From this action Babcock appealed to the Department, which, on. 
October 1, 1895, directed: | 


That Babcock be given sixty days within which to initiate a contest against the 
prior entryman, his entry to remain suspended pending action on such coutest if . 
brought; and in case he failed to contest within the time allowed, his eutry will be 
canceled, 


Babcock initiated contest. George Sugden having deceased, service — 
was had upon his widow, Betsy Sugden. Both parties appeared and 
offered testimony before Commissioner A. J. Bickford, at Leonard, 
Michigan, on May 12,1896. On May 27, the local officers rendered joint. 
decision that Sugden’s homestead entry had “not been cultivated by 
the heirs of the deceased entryman as required by law.” Mrs. Sugden’ 
appealed to your office, which, on March 30, 1897, found: : 


That George Sugden, from 1892 until the date of his death, April 8, 1895, lived 
- with his family in an adjoining township, on a farm which he rented from a man 
‘named Killam; and that he did not reside on the farm he owned adjoining the forty 
acres in controversy, although he appears to have spent a few months thereon in one 
or more years, with tenants to whom he rented the land; that he cleared a small 
part of the tract; that within a couple of months after his death his widow removed 
to the farm adjoining the land in dispute, and had been residing there about one 
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year when served with notice of the contest. The evidence also shows that the 
widow has done some work in clearing this tract since she established her residence. 
on the adjoining farm. There is no evidence that Babcock:has made any settle- 
ment or improvements on said land. I am of the opinion that the widow, having 
shown compliance with the requirements of the homestead law for nearly one year 
prior to service of notice of this contest, cured the prior default and defeated this 
contest. Heptner v. McCartney, 11 L. D.: 400; Neal v. Cooley, 18 L. D., 3. © 
A careful examination of the testimony shows that the facts disclosed 
at the hearing have been correctly summed up in the decision of your 
office above quoted. | 
In each of the cases cited by your office decision, the entryman him- 
- self cured his laches by establishing residence upon the lands there in 
| controversy prior to service of notice upon him; while in the case at 
bar the entryman died without establishing residence upon the land. 
The question in issue here is whether, after the death of the entryman, - 
more than six months after entry, without having resided upon the 
tract originally owned, to which such “ adjoining farm homestead ” is 
contiguous, the establishment of residence by his widow after his death, | 
but before the initiation of any adverse claim, should be considered aS 
curing her husband’s laches? | : | 
I concur in the affirmative conclusion expressed j in your office decision 

appealed from. Babcock’s contest is dismissed; and his entry, having 
been improperly allowed, during the existence. of a prior entry, should — 
be canceled. Your office decision is therefore affirmed. | - 


TAYLOR ED AL. ¥, EWART. 


Motion for review of departmental decision of June 3, 1897, 24 im D., 
499, denied by Acting Secretary Davis, October 2, 1897 ; 


DELAWARE INDIANS IN CHEROKEE NATION—ALLOTMENT. | 
OPINION. | 


Cherokee citizens of Delaware. blood are entitled to the same quantity of land in — 
allotment as are those of Cherokee blood, with the proviso that if it be found 
there is not sufficient land to vive each member of the nation as much as one 
hundred and sixty acres in allotment, then the registered Delawares shall first 
be given the full quantity of one hundred and sixty acres, the remainder of the 
land to be divided equally among the other members of the nation. 


First Assistant Attorney da as to the Secretary y of the Intervor, October 
5,1897. > IWeCLP.) 


Under date of August 19, 1897, the Commissioner of Indian Affairs 
—Inade report upon the rights of ne Delaware Indians, adopted citizens 
of the Cherokee Nation, and said report, with accompanying papers, 
has been referred to this office “for an opinion as to the quantity of land 
which the Delaware Indians are entitled to receive per capita in alot | 
ments in the Cherokee Nation.” 
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_ By the treaty of July 19, 1866 (14 Stat., 799), between the United. 
States and the Cherokee Nation, provision was made for the settlement 
of friendly Indians within the Cherokee country, upon such terms as 
might be agreed upov between such tribe and the Cherokees, subject 
to the approval of the President of the United States. On April 8, 
1867, the Delaware and Cherokee Indians entered into an agreement 
for the settlement of the former in the country of the latter, by reason 
of which the Delawares moved into the Cherokee country. | 

‘In connection with the negotiations now pending between the United 
States and the Cherokee Indians, a question has arisen as to the quan- 
tity of land to which the Delaware Indians, as adopted citizens of the 
Cherokee Nation, will be entitled if such negotiations shall eventuate 
in a division per capita of the land now held as communal property of 
the nation. 3 | 

The coutention of the Delawares, as set forth in a communication 
from R.C. Adams and Jolin Bullette, claiming to be delegates and rep- 
resentatives of the Delawares, and also by the report of the chairman 
of the commission to the Five Civilized Tribes, is that they are entitled 
to allotment of 157,600 acres of land, for which they paid the Cherokees 
one dollar per acre, and also to a farther allotment of one hundred and 
_ sixty acres per capita, There is no statement among the papers before 
me as to the claims of the Cherokee Nation in the premises. 

Article XV of the treaty of July 19, 1866, supra, between the United 
States and the Cherokee Nation, so far as itis necessary for the pur- 
poses of this case, reads as follows: | 

The United States may settle any civilized Indians, friendly with the Gheronces 
and adjacent tribes, within the Cherokee country, on unoccupied lands east of the 
ninety- -sixth degree, on such terms as: may be agreed npon by any such tribe and 
the Cherokees, subject to the approval of the President of the United States, which: 
shall be consistent with the following provisions, viz: Should any such tribe or 
band of Indians settling in said country abandon their tribal organization, there 
being first paid into the Cherokee national fund asum of money which shall sustain - 
_ the same proportion to the then existing national fund that the number of Indians 
sustain to the whole number of Cherokees then residing in the Cherokee country, 
they shall be incorporated into and ever after remain a partof the Cherokee. Nation, 
on equal terms in. every respect with native citizens. And should any sueh tribe 
thus settling in said country, decide to preserve their tribal organizations, and to 
maintain their tribal laws, customs, and usages, not inconsistent with the constitu- 
tion and laws of the Cherokee Nation, they shall have a district of country set off 
for their use by metes and bounds equal to 160 acres, if they should su decide, for 
_ each man, woman, and child of said tribe, and shall pay for the same into the 
national fund such price as may be agreed on by them and the Cherokee Nation, 


- subject to the- approval of the President of the United States, and in cases of dis- 
agreement the price to be fixed by the President. 


That the possibility of future allotment of their land was contem- 
plated, is shown by the provisions of Article XX, which reads as follows: | 
- Whenever the Cherokee national council shall reqnest it, the Secretary of the 


Interior shall cause the country reserved for the Cherokees to be sury eyed and 
allotted among them, at the expense of the United States, 
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In the preamble to the agreement between these parties, it is recited © 
that the treaty between the United States and the Cherokee Nation 
provided for the settlement of friendly Indians in the Cherokee coun- 
try; that in a treaty between the United States and the Delaware 
Indians, ratified August 10, 1866, the removal of the Delawares to the 
Indian country was provided for, and also the sale to them of a tract 
of land the cession of which by the Cherokees to the United States 
was then contemplated; that such cession was not made, but in lieu 
thereof terms were provided for the settlement of friendly Indians in 
the Cherokee country; and that a conference had been held between 
the representatives of the Cherokees and the Delawares looking to a 
location of the Delawares upon the Cherokee lands and their consoli- 
dation with said Cherokee Nation, | 

The agreement, so fat as it is necessary to quote theretrom for the 
present consider: ation, is.as follows: | 
_ The Cherokees... . agree to. sell to the Delawares, for their occupancy, a quan- 
tity of land east of the line of the 96° west longitude, in the aggregate equal to 160 
acres of land for each individual of the Delaware tribe... . 3 and the selections | 
of the lands to be purchased by the Delawares may be made by said Delawares in 
any part of the Cherokee reservation east of said line of 96°, not already selected 
and in the possession of other parties; and in case the Cherokee lands shall here- 
after be allotted among the menibers of said Nation, it is agreed that the aggregate 
amount of land herein provided for the Delawares, to incinde their improvements 
according to the legal subdivisions, when surveys are made (that is to say, 160 acres - 
for each individual,) shall be guaranteed to each Delaware incorporated by these 
articles into the Cherokee Nation; nor shall the continned ownership and occupancy 
of said land by any Delaware so register ed be interfer ed with in any manner what- 
ever without his consent, but shall be subject to the same conditions and restric- 
tions as are by. the laws of the Cherokee Nation imposed upon the native citizens 
thereof; provided, that nothing hereiu shall conter the right to alienate, convey, or 
dispose of any such land, a in accordance with the constitution and laws of 
said Cherokee N ation.: 

It was then provided that there should be paid to the Cherokees from — 
the Delaware fund a sum of money equal to one dollar per acre for said 
land, and further, that there should be paid a sum of money which 
should sustain the same proportion to the then existing Cherokee na-- 
tional fund that the number of Delawares removing to the Indian 
country should sustain to the whole number of Cherokees residing in 
the Cherokee Nation, and the agreement concluded with the following: 

On the falfillment by the Delawares of the foregoing stipulations, all the members 
of the tribe, registered as above provided, shall become members of the Cherokee 
Nation, with the same rights and immunities, and the same participation (and no 
other,) in the national funds, as native Cherokees, save as hereinbefore provided. 
And the children hereafter born of such Delawares so incorporated into the Cherokee . 
_ Nation, shall in all respeets be regarded as native Cherokees, 

The Delawares moved into the Cherokee country as eonteneiared by 
this agreement. Afterwards dissensions arose over the division of 
funds arising from the sale of certain lands and from the leasing of 
others. By act of the Cherokee national council, the adopted citizens 
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were excluded from participation in the per capita distribution of these 
funds. By the act of Congre ess approved October 1, 1890 (26 Stat.; 636), 
jurisdiction was conferred upon the Court of Glaus. subject to an 
appeal to the Supreme Court, “to hear and determine what are the 
just rights in law or in equity” of these adopted Cherokee citizens. 
‘Suit was begun by the Delaware Indians, which resulted in a decree 
by the Court of Claims (28 Ct. Cls., , 281) in favor of me complainants. 
It was found that the Delaware Indians— | | | 
were admitted into and became a part of the Cherokee Nation entitled to e qual 
rights and immunities and to participation in the Cherokee national funds and com- 
mon property in thesame manner and to the same extent as Cherokee citizens of 
Cherokee blood. | . 
A judgment was render al for the pr oportionate amount of the funds 
_ which had theretofore been distributed among the Cherokee citizens by 
blood, and further order was made as follows: — | 
And it is further adjudged and decreed that the. sienanta in this suit ana those 
whom they represent, being citizens of the Cherokee Nation, of Delaware blood or 
parentage, be adjudged and decreed to be entitled to participate hereafter in the 
common property of the Cherokee Nation in the saine manner and to the same extent 
as Cherokee citizens of Cherokee blood or parentage may be entitled, and that in the 
| distribution of the proceeds and avails of the public domain, or common property of . 
the nation among the citizens thereof by distribution per capifa at any time here- 
after the defendants the Cherokee Nation and the defendants the United States, as 
trustees of the Cherokee Nation, be enjoined anid prohibited from making any dis- — 
crimination between Cherokee citizens of Cherokee blood or parentage and Cher okee 
citizens of Delaware blood or parentage to the injury or prejudice of the latter, 


- Upon appeal to the Supreme Court this decree was affirmed (Ch erokee 
Nation v. Journeycake, 155 U. S., 196). | | 
While the specific question as to the quantity of land to which Dela- 
ware-Cherokee citizens would be entitled when the public domain 
should be divided per capita, was not discussed in that decision, yet 
the discussion as to the rights generally of these citizens has a pearing 
upon the question now presented. | 
It is said by the Court of Claims that the a ds of the wienaees are 
held as a communal property, of which every member is an owner with 
the same rights therein as every other member. No member has any 
right of property therein whiclt he can. dispose of or which upon his 
death descends to his children as his heirs. It is further held that the © 
agreement of 1867 was something more than. a deed of bargain and sale. . 
That is, it was a treaty by which the Delawares became a component 
part of the Cherokee Nation, with the same a in oy respect a as 
the native citizens possessed. 
The Supr eme. Court expressed the same views and. sald : 


Given, therefore, the two propositions that the lands are the common property of. 
the Cherokee Nation, and that the registered Delawares have become incorporated 
into the Cherokee Nation and are members and citizens thereof, it follows necessa- 
ily that they are equally with the native Cherokees the owners of and entitled to 
- share in the profits and preceeds of these lands. | 
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The re also pointed out that the fact that there might come a time 
when an allotment in severalty would be advisable, was contemplated | 
and provided for, and as bearing upon the rights of the adopted citi-. 
zens in the happening of that contingency, the following may be quoted: 


So far as the provision in the agreement for the purchase of homes is concerned, 
-it will be perceived that no absolute title to these homes was granted. We may 
take notice of the fact that the Cherokees in their long oceupation of this reserva-: 
tion had generally secured homes for themselves; that the laws by the Cherokee 
Nation provided for the appropriation by the several Cherokees of lands for personal | 
occupation, and that this purchase by the Delawares was with the view of securing 
_ tothe individual Delawares the like homes; that the lands thus purchased and paid 
for still remained a part of the Cherokee reservation. And-as a further considera- 


tion for the payment of this sum for the purchase of homes the Delawares were — 


guaranteed not merely the continued occupancy thereof, but also that.in case of a 
subsequent allotment in severalty of the entire body of lands among the members 
of the Cherokee Nation, they should receive an aggregate amount equal to that 
which they had purehased, and such a distribution as would secure to them the 
homes upon which they had settled, together with their improvements. So that if, 
when the allotment was made, there was for any reason not land enough to secure 
to each member of the Cherokee Nation 160.acres, the Delawares were to have at. 
least that amount, and the deficiency would have to be borne by the native Chero- 
kees pro rata, In other words, there was no purchase of a distinct body of lands, as 
in the case of the settlement of other tribes as tribes within the limits of the Chero- 
kee reservation. 

A careful consideration of thisagreement in Sruneetion with the treaty 
between the United States and the Cherokee Indians, in the light of the 
discussions found in the respective decisions of the Gourt of Claims and 
the Supreme Court, shows that several propositions relative thereto 
must be accepted as beyond dispute.- Among these the following may 
be mentioned: That the registered Delawares who removed to the 
Cherokee Country became members as individuals of the Cherokee 
Nation with the same rights as native citizens; that they did not indi- 
vidually or collectively acquire the title to any specific tract of land; 
that they did, however, as individuals have an interest in all the lands 
of the Cherokee Nation in common with all other citizens of that Nation; 
that this interest or right of property was the same as that of the native 
Cherokee citizens, with the added guarantee that they should, in case 
of allotment in severaliy: receive not less than the specified quantity 
of 160 acres, to include their improvements; and that the children of | 
these adopted citizens are citizens of the Cherokee Nation on exactly 
the same footing in every particular as citizens of Cherokee blood. 

As to the descendants of those Delawares who became citizens by 
virtue of said agreement, there can be no questicn. They were born 
citizens of the Cherokee Nation and are entitled to share in the divi- 
sion of the public domain to the same extent and upon the same terms 
as citizens of Cherokee blood. They took no title, as heirs,in the lands _ 
occupied by their fathers, because the interest in these lands being a 
communal interest was not descendible. 

It is Claimed that those Delawares who moved into the Cherokee 
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country under said agreement, the registered Delawares as they are 
called, are each entitled to an milena of 160 acres, because they 
purchased and. paid for that quantity, and, in addition, nM a distributive 
share of the remaining lands to bé-allotted, because. they are citizens 
of the nation. In the suit before the courts it was claimed in behalf of | 
the Cherokees that those Delawares were not entitled to any share 
of the lands of the Cherokee Nation beyond the quantity of 160 acres 
mentioned in the agreement. In support of this con tention it wa 
argued that the price paid was a grossly inadequate consideration tor 
an interest in all the iands of the Cherokees. Iu discussing the ques- 
tion as to the price paid the Supreme Court used the following language: 
Neither should too much weight be viven to the fact that the Delawares were to 
pay for their homes at the rate of adollar an acre, for by that purchase they acquired 
no title in fee simple, and it is not unreasonable to believe that the price thus fixed 
was not merely as compensation for the value of the lands, (to be taken in the eastern 
‘portion of the reservation, where the body of the Cherokees had their homes, and 
therefore probably the most valuable portion of the entire reservation, ) but also as 
sufficient compensation for an interest in the entire body of lands, that interest 
being like that of the native Cherokees limited to a mere occupancy of the tracts set 
apart for homes, with the right to free use in common of the unoccupied portion of 
the reserve, and a right to share in. any future allotment. 


Again, in speaking of the question of allotment, the court said: 


That there might come a time when an allotment in severalty would be advisable, 
was something that was contemplated and provided for. And while, if allotment 
had been made at the time among the 13, 573 Cherokees there would have been 
enough land to have given each nearly 1, 000 aer es, yet, with the expected eoming in 
of other tribes, either to take certain selected portions of the reservation as tribes 
by an absolute title, or to enlarge the numbers of the Cherokee Nation by adoption, 
(as in the case of these Delawares,) it was foreseen that the time might come when 
the allotment might not secure even 160 acres to each individual, and so was added 
the express guarantee that the purchasing Delawares should’ obtain: at least that 
amount in the allotment. a 
- Jn view of these declarations by the Supreme Court as to the mean- 
ing and effect of the agreement between these people, the contention 
that the registered Delawares are eutitled to 160 acres each by right 
of purchase, and. also to an allotment in the remaining lands, can not. 
be sustained. As said by the Court of Claims, the agreement was 
something more than a contract for the sale and purchase of lands. It 
was in fact a compact for the consolidation of two separate and distinet 
bodies politic by which they became united in one. By its terms the 
Delawares, or that portion of that tribe which saw fit to aceept the 
agreement, were merged in and became a component part of the body 
politic of the Cherokee Nation. Itwas the evident intention and effect 
of the compact to make the adopted members equal in all respects | 
with the original members. | 

After a careful consideration I am of opinion ad So aclvise you, that 
the Cherokee citizens of Delaware blood are entitled to the same quau- _ 
tity of land in allotment as are those of Cherokee blood, with the | 
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proviso that if it be found there is not sufficient land to give each mem-— 
ber of the Nation as much as 160 acres in allotment, then those Dela- 
wares who moved into the Cherokee: country, Poe as registered | 


. Delawares, shall first be given the full quantity of 160 acres, the 


remainder of the land to be divided Panay among the remaining 

‘members of the Nation. 
Approved, October 5, 1897, 
C. N. Buiss, _— 

- Secretary. 
DESERT LAND CONTEST—RECLAMATION. 

BERRY Er AL. v. BLUNT. © 

A charge of non- reclamation, within the statutory period, should. oc be entertained | 


against a desert land entry, where it appears that the land has been reclaimed 
pr ior te the initiation of the contest. 


Secretary Bliss to the Commissioner of the General Land Office, October 
(FL. ©.) | «5, 1897, 3 . (J. L. McC.) 


I have considered the case of William A. Berry and William D. 
McCracken v. Phineas U. Blunt, involving the desert land eutry of the — 
latter for the W. 4 of Sec. 10, T. 26.8., R. 24 a M. D.M., Visalia land _ 
‘district, California. 3 

Said Sntry was made March 30, 1877: pie on September 28, 1877, it 
- was (with many others). suspended: ath a view to an investigation. as 
to the character of the land. : 
— On August 28, 1885, Chester M. Carter and William McCracken filed 
‘joint affidavit of contest against said entry, alleging in substance that 
he had not reclaimed the land, and that it was not desert in character. 
On December 7, 1885, a hearing was had; the local officers rendered 
no decision, but transmitted the record Hier of to your office. 

The order of suspension (supra) was revoked by the Department on 
January 12, 1891, (see case of James B. Haggin, 12 L ve 34) and direc- 
tion given as follows (page 42): 

The time between the date when said order of suspension pecans effective, and 
the date of the notice of its revocation, will be excluded from the time within which 
the entryman is required to make proof of his compliance with the requirements of 
the law. | 

In accordance with the decision and order above mentioned ; your 
office, on February 10, 1891, revoked the erder of suspension in the 
case of the entry here in controversy (with many others), and directed 
the local officers “to take appropriate action” therein. | 

A hearing was ordered for June 13,1891, to determine er would — 


be “appropriate action.” ‘The local aftioars, Siout taking testimony, _ 


dismissed. the contest, because an examination of the aeavaL of con- 
test showed that it was © 


not properly. corroborated, and that the facts therein titted: if admitted to be true, 
would not justify the cancellation of the entry; 
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The contestants appealed ; whereupon your office, 0 on April 26, 1892, 
_ affirmed the decision of the local officers. 

The contestants appealed to the Department; which, on J uly 7, 1893, 
held that “the substantial merits of the case had bean sacrificed to 
technicalities”; that the “appropriate action” that should have been 
taken by the local officers was “ to have proceeded with the trial of the 
charges, with a view of ascertaining the character of the land at the 
date of the entry”; and directed “ that course to be taken by the local 
officers at a pearine? to be thereafter ordered. (See 17 L. D., 96.) 

In pursuance of the above decision your office ordered a hearing, 
which was held commencing August 19, and closing October 12, 1893, 
_ On December 11, 1893, the local officers rendered a decision in favor 
of the entryman; ‘which, on. aupest was affirmed by your office on 
- February 13, 1894. 

On March 22 and .23, 1894, Blunt made final proof (as permitted oy 
amended Rule of Practice No. 53). Said proof was transmitted to your 
office, together with additional affidavits, filed January 2, 1894, charg- 
ing non-reclamation at that date; also a protest by McCracken, filed 
March 22, 1894, against the allowance of Blunt’s proof, alleging that 
the time prescribed by law for making such proof had expired. Your 
office transmitted the entire record to the Department, with an appeal 
by the contestants from your office decision of February 13, 1894 (supra). 

The Department, on July 6, 1899, found and held. as follows (310 
L, and R., 456): 


The testimony is voluminous and very conflicting as to the character of the land 
in 1877; but a careful reading of it shows that the weight of the evidence sustains 
the opinion of the local officers and your deeision that in 1877 the land was not 
capable of cultivation, and was what would be classedasdesertland .... Within 
‘the time Blunt had to comply with the law, ditches were carried from the canal to the 
land, sufficient in number and volume to thoroughly irrigate the entire tract, as _ 
appears by his final proof—which was made after your office decision. That the 
tract was desert land in 1877, within the meaning of the law, was fully shown by 
the evidence at the hearing; and that the irrig ation. was successfully made in Droper 
time appears by the final proof. 


A motion for review was filed; aie the Department on December 16, 
1895, re-affirmed its prior decision except in so far as appears by the 
following extract from the decision denying the motion for review 
(321 L. and R., 403): | 


It follows that the final proof in this case was submitted within the statutory 
limit, and that the protests do not state sufficient grounds to authorize the hearing 
prayed for. — | 
Inasmuch as the sufficiency of Blunt’s final proof had not been passed upon by 
your office when the decision herein under review was rendered, it was unnecessary | 
for the Department to pass upon the same, as was apparently. jouein said decision. 
“The papers are herewith returned to your office, with directions to re-examine Blunt’s 


_. ‘proof of reclamation. If the same be found a eae payment will be aecepted, 


and certificate will j issue. 
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Your office, in a letter dated June 13, 1896, to’the local officers, i in thie 
matter of a special agent’s adverse ronar (of April 11, 1894) eOneenne . 
Blunt's entry, gave the following. directions: e443 


‘In view of the fact that the charge of the special agent as to the non- desert 
character of the land has been disposed of by the several decisions before mentioned, 
and that the entryman should not be called upon to defend a second time against 
the same charge (9 L. D., 217), no action on the agent’s report is deemed. necessary, 
and the entry isrelieved from suspension; and the iual proof having been examined 
_ and found satisfactory, you are directed to accept a for the land and i issue 


- the final certificate. 


Before the issuance of the above order, however, William A. Berry 
and William D. McCracken, on January 21, 1896, filed in the local office 
their joint affidavit of contest agaist Blunt’s ‘cntey, Said affidavit 
charges that the final proof submitted by Blunt on March 22, and 23, 
1894, was not made within the statutory period of three years from date 
of entry, exclusive of the period of suspension. The allegations set — 
forth in detail the facts hereinbefore recited, setting forth, further, that 
Blunt's attorney, George C. Gorham, had actual notice in J une, 1891, of 
the revocation of said suspension, ai they contend that said notice was 
binding on Blunt; that therefore time began (again) to run against the 
entry from said date, and that his FDEOOE was not submitted win 7 
the time prescribed. | : | 


The local officers ordered a hearing, which was set for June 22, 1896. 
On that day Blunt made special appearance, by attorney, and moved 
that the contest be dismissed, upon the grounds, in substance: 

. That the matter was not within the jurisdiction of the local officers; ‘that the 
complaint was not made until long after the proof of reclamation had been submit- 
ted, and was not in the nature of a charge of fraud or irregularity in the proof; that 
legal notice of the revocation of the suspension of the entry was not served upon 
the entryman until it was served by registered mail, on August 21, 1893, aud that 
therefore the final proof was duly submitted; and that the charges now brought 

were fully heard and adjudicated in. the case of Carter and McCracken v. Blunt. . 

The local officers denied the motion to dismiss, and the hearing pro- 
ceeded. On September 10, 1896, the local officers rendered a Geeisiony: 
in which they say: _ i ao 


At the trial the material allegations of the complaint were sibatautianis pr ‘oved; 


‘and the only questions which need be considered are: (1) Has this office jurisdiction -_ 


of the cause? (2) Did the claimant have notice of the revocation of the pUapeneion 
of his entry in 1891? (3) If so, was he bound by that notice? 


These sevéral questious the local officers decided iarauiy to the | 
contestant. Due notice was given to all parties in interest; but the 
defendant failed to appeal. | | 

On receipt of the record of the case your office (apparently. under 
| Rule 48 of ae) rendered a decision, of which the following is a 

conclusion : 

While it is true ‘ia the question as to whether Blunt’s final proof was made 
within the statutory limits was expressly decided in the entryman’s favor by said 
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departmental decision, on review, of December 16, 1895, it is to be said that the 
conclusion of the Departraent j in that regard (citing Farnell v. Br own, 21 L. D., 394), 

was based solely on the gr ound that legal notice of the revocation of said suspension 
was not served upon this claimant until Augnst, 1893, when, as the record shows, 
it was given by registered mail. The fact that the record then showed Blunt’s said | 
attorney, Gorham, to have had actnal notice of the revocation of the suspension in 
_ June, 1891, was jether urged by the said contestants, nor treated by the Depart- 
ment, as affecting said question. 

The effect of said actual notice to Blunt in J une, 1891, is now, for ae first time, 
expressly raised by the contestants herein, and they vir tually Test their case 
thereon. The consideration of such question at this time would manifestly, involve 
the collateral inquiry as to whether, under the terms of said departmental decision 
of December 16, 1895, the main issue here presented had become ves judicata. These 
are both matters, however, which, in view of all the facts, are not essential toa 
proper determination of tie case. 

It is evident from the record facts hereinabove stated that coutest proceedings. 
were pending against this entry from the time such suspension was revoked on- 
February 10, 1891, up to January 21, 1896, when notice was given of the final termi- 
nation of the contest. brought by Caner and McCracken. In fact, it will be seen 
that the initiation of the proceedings now under consideration on said January 21, 
1896, brings the pendency of adverse proceedings down, without interruption, to 
the present time. I+ is a settled rule that a cl aimant, while not excused from com- 
pliance with law in other respects. by the pendency of adverse proceedings, is. yet 
not bound to. submit proof in the presence of such proceedings, but may elect to 
wait a termination in his favor (Gant v. Locke, 17 L. D., 203). It follows that 
Blunt’s said proof antedates the filings of this contest by nearly two years, and was 
not subject to subsequent attack except for fraud or irregularity, you should have 
dismissed the contest. For these reasons, your decision was clearly contrary to 
law and it is hereby accordingly reversed. Under the terms of said letter a of 
June 18, 1896, Blunt’s proof stands approved and accepted by this office. 


From the above decision of your office the contestants have appealed 
to the Department, alleging, in substance, that your office was in error 
in holding that the matters in contest were res judicata; in not holding 
that notice in 1891, to Blunt’s counsel, Gorham, was notice to Blunt; 
in not holding that Blunt “did not reclaim the land in controversy 
within three years after he received notice that his entry was relieved 
from suspension;” in holding that the pendency of a contest was no 
excuse for non-compliance with the law; in not holding that the acts of 
July 26,and August 6, 1894 (28 Stat., 123, 226), could not aid the entry- 
man, hoarse the time within which he was required to reclaim the land 
_ had expired before the passage of either act; in not finding that the 
entryman’s failure to appeal from the decision of the register and 
receiver forever barred him from subsequently asserting any right to the 
land; in not holding “that the entry of Blunt was made in the interest 
anc for the benefit of the Kern County Land pe OmPEny a corporation 
whose capital is $10,000,000.” 

Relative to the last allegation it may be said that no such charge 
appears in the contest affidavit of either Berry or McCracken, and it 
does not appear that any proof was taken tending to sustain such. 
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7 allegation. Indeed, this would appear to be conceded by counsel for 
contestants, when he says in his argument: | 


If we may be permitted to follow counsel’s example and go outside of the record, 


- we might say that Mr. Blunt possibly cares but little whether he gets title or not; 


for in all probability he will, as soon as proof is made, do like nearly all other desert 
entrymen who located desert lands near his, viz: convey to the Kern County Land 
- Company. 
The remaining allegations of error need not be discussed seriatim. 
A-perusal of them will show that they do not allege that Blunt had 
not.reclaimed the land in controversy at the date of the filing of the 
contest affidavits of said Berry and McCracken (January 21, 1896), but 
that he did not reclaim it “ within three years after he received notice 
that his entry was relieved from suspension.” Whether or not notice 
to Gorham was notice to Blunt—whether or not Blunt reclaimed the 
land within the time prescribed by law—your office has found as a 
fact proved by the record and the testimony, and it is not denied by 
these contestants, that he reclaimed it long prior to the filing of these _ 
contest affidavits by Berry and McCracken; and any laches of which 
he may have been guilty was cured prior to their appearance in the 
ease. The desert land act does not “contain any penalty or forfeiture 
clause covering a failure to properly reclaim the land.” (Miller ». 
Noble, 3 L. D., 9). In the case of Meads v. Geiger (16 L. D., mel) the 
Department held (see syllabus): 

The right of a desert land entryman, whe fails to effect eodisindtion within the 


statutory period, to perfect his claim, is not defeated by the intervention of a con- 
test, where from the first the entryman has shown the utmost diligence and good 


. faith, and the default is due to a mistake which the eutryman is engaged i in rectify- . 


ing when the contest is initiated. 


(See also Thompson v. Bartholet, 18 Ty D., 96; Gage v. Aeeaten: 21 
=. D., 211). Much less can his right be defeated by the intervention of 
a contest when the entryman has already completed reclamation, prior 
to the initiation of contest. The contestants in the case at bar, how- 
ever, allege that Blunt was negligent in effecting reclamation of the 
land embraced in his entry. If it were to be conceded that such was 


the case, the Department has held, in the contest case of Miller ». N oble 


(3 L. D., 9, syllabus) : 


Where the claimant was ‘negligent in his reclamation, but the defect was cured 
before contest, the entry will not be disturbed. 7 


In the case at bar the contests were properly dismissed by your 
office. Your decision is mo affirmed. 
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| REPAYMENT—DOUBLE MINIMUM EXCESS. 
‘LURETTA R. MEDBURY. 


A claim for repay aoe of double minimum excess rane be ligula if the land at 
date of entry was properly rated at double minimum, though the road opposite 
said land was not constructed, and the grant therefor was afterwar ds forfeited, 


Beorstary B Bliss to the Commissioner of the General Land Office, October 
B L. a | By 1897. a (Ff. W. C,) 


- y am. in receipt of your office letter “My” of June 23, 1897, reporting 
adversely upon the application filed on behalf of Tarot RI Medbury 
for repayment of double minimum excess paid by Samuel Medbury 
upon cash entries Nos. 2106 to 2116, inclusive, Bayfield series, Wis- 
consin, These cash entries were made on August 7, 1872, and Medbury 
| paid at the rate of two dollars and fifty cents per acre, the lands being 
within the primary limits of the grant under the act of May 5, 1864 
(13 Stat., 66), to aid in the construction of the Wisconsin Centr al Rail- 
road, Said road was not constructed opposite the lands covered by. 
said cash entries, and by the act of March 2, 1889 (25 Stat., 888), the 
price of lands similarly situated was reduced to one dollar and twenty- 
five cents per acre. The grant opposite this portion of the road was 
forfeited by the act of September 29, 1890 (26 Stat., £96). as 
- From the above recitation it is lear that at the time Medbury made. 


the entries’ in question he was properly char ged. two dollars and fifty 


cents per acre, the lands being rated at the double minimum price. 

In the application under consideration it is urged that as the grant 
opposite the lands in question has been forfeited, it “has afterwards 
been found ” that the lands covered by said entries are not within the | 
limits of a railroad grant, and repayment should be made under the pro- 
visions of the second section of the act of Ju une 16, 1880 ae L. D., 287). 
Said section provides: | oe 
and in all cases where parties have are agahiedain init price for land his Ras 
afterwards been found not to be within the limits of a railroad land grant, the excess | 
of one dollar and twenty-five cents per acre shall in like manner be repaid to the 
pur chaser thereof, or to his heirs or ASsigns. : 

It has uniformly been ruled by this Depaitment that the proper con- 
struction of said section makes the condition at the time of the entry 
the criterion in determining the question aus to whether repayment 
should be made under said section. : : 

The case under consideration is in all important particulars siinilar 
to that of Byron Allison (19 L. D., 458), in which it was held that repay- 
ment of the double minimum excess can not be allowed where the land 
was properly held at that price at. the date ofits sale. = * 

On the other hand, in the case of Thomas Kearney (7 L. D., 29), repay- 
ment was allowed specifically: upon the ground that at the time Kear- 
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ney’s entry was made the land was not within the limits of a-railroad: — 


land grant, the same having been HODES prior to the making of his 
entry. 
The: atgument filed in sconert of the spliciition anger pied ation 
7 discloses no sufficient reason for departing from the previous adjudica- 
tions of this Department, and the application is accordingly denied. - 


REPAYMENT—PRICE OF LAND—WITHDRAWAL—DOUBLE MINIMUM. } 
JAMES SBS. ELLIOTT. - 


The line.of the Northern Pacific road between Wallula, Washington, . and Portland, 
Oregon, as shown by the map of general route filed August 13, 1870, followed: 
the north bank of the Columbia River within the Territory of Wiehiag e@ton, and 
the width of the withdrawal thereon was consequently governed by the pro- 
visionsin the granting act relative to the extent of the grant where the line of | 
road passed through a Territory; and the fact that the said river was not cor- 
rectly located on said map would not affect the extent of said withdrawal. 

The price of the reserved. alternate sections falling within the limits of the withdrawal 
made on the general route of the Northern Pacific was, by the terms of the grant 
to said company, fixed at double minimum. : 

Repayment of alleged double minimum excess can not be allowed, if the land at 
date of entry was pr operly Eabee at double minimum. 


Seer etory Bliss to the Hane of the General Land Ofice, October 
ea, : 7 5, 1897. | (i. W.C.) 


I am in receipt of your office letter “M” of July 2 2, 1897, reporting | 
adversely upon the application filed on behalf of James S. Elliott for 
repayment of the double minimum excess paid on Oregon City, Oregon, 
cash eutry No, 3268, covering the NW. 4 of Sec. 11, T. 28., R. 27 E. 

From your report it appears that according to ‘the diagram on file 
and in use in your office said tract was at the date of Elliott’s s purchase, 
September 5, 1888, within the limits of the withdrawal upon the map . 
of general route of the Northern Pacific Railroad between Wallula, 
Washington, and Portland, Oregon, via the valley of the Columbia - 
River. - 

The grant for the Northern Pacific Ratinesd, made ny the act of J aly 
2, 1864 (13 Stat., 365), is. of | | - 
every alternate section of public land, not mineral, designated by odd Tainan: to, 
the amount of twenty alternate sections per mile, on each side of said railroad line, 
as said company may adopt, through the territories of the United States, and ten 
alternate sections of land per mile on each side of said railroad whenever it passes - 
through any State, ete. 

According to the map of general route filed by said company on 
August 13, 1870, the line of the road between the points before named 
followed the Columbia River along the north bank, and as said river 
formed the boundary line between the then Territory of Washington 
and the State of Oregon, the entire location appeared to be within the 


310  —«s DECISIONS RELATING TO THE PUBLIC LANDS. 


Territory of Washington, and for that reason the withdrawal was made 
upon said map for forty miles in width on each side thereof. It appears, 
however, that upon said map of general route the Columbia River was 
incorrectly located; so that if the river be changed and properly rep- 
resented, and the line of location remain without regard to its relative 
position to said river, the line of road as located would, in several 
places, cross the river and for a short distance be within the State of 
- Oregon. Opposite one of these places where the location would cross 
the river upon the principle above stated, the tract in question lies, 
and it is urged that for the portion thus shown in the State of Oregon — 
the limit should be only twenty miles instead of forty, and as the tract 
in question is more than twenty miles from the line of general route, 
the same was incorrectly included within the limits of the withdrawal 
upon the general route and comes within the class of lands for which 
repayment is authorized by the act of June 16, 1880. 

From a review of the matter I am clearly of the opinion that the 
location was made with respect to the river without regard to its actual 
location by section, township, or range, and that the location of the | 
river, however shown, would govern the intended general route of the 
road. This being so, the entire line was located within the Territory of 
Washington, and it was proper to establish a forty mile limit thereon. 

It is further urged in support of the application that as the line was 
never definitely located opposite the tract in question, the grant never 
attached to any specific tracts, and that consequently there was no — 
increase in price in the alternate sections. | 

In answer to this, I might say that the sixth section of the granting 
act, after providing for the withdrawal upon the general route, declares 
that the reserved alternate sections shall not be sold by the govern- 
ment at less than two dollars and fifty cents per acre when offered for 
sale, thus increasing the price of the even numbered sections included 
— within the limits upon the map of general route. The portion of the 
road opposite the tract in question was never constructed, and the 
price of the even numbered sections was reduced to one dollar and. 
twenty- five cents per acre by the act of March 2, 1889. | 

As before stated, Elliott made his purchase Senrombar 5, 1888, at 
which time the fend was properly rated at two dollars and fitty cents 
per acre, and there is no authority under. the law for granting the 
application for return of the double minimum excess. 

_ The application is accordingly denied. 
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SUCCESSFUL CONTESTANT—PREFERENCE RIGHT—SECOND ENTRY. 
WYATT v. WELLS. 


The right of a successful contestant to exercise the preferred right of entry accorded 
by the act of May 14, 1880, must be determined by his qualification to make such 
entry at the time he applies therefor, irrespective of his qualifications prior 
thereto. 

Section 2, act of March 2, 1889, provides for the allowance of a second homestead 
entry in any case in which the applicant, prior to the enactment of the statute, 
made a homestead entry, but has not perfected title thereunder, either before or . 
since that time. 


Secretary Bliss to the Commissioner of the General Land Office, October 
(FF. L. C.) | «6, 1897, (i. M. RB.) 


This case involves the N. 4 of the SE. 4 and the SE. + of the NE. 4 of 

Sec. 21, 1.11 N., R. 20 E., Sacramento land district, California. | 

The record shows that on J anuary 24, 1889, Henry J. Wells made 
homestead entry of the 8. 4 of the SW. 4, the NE. 4 of the SW. 4, and 
the NW. 4 of the SE. 4 of Sec. 21, T. 11 N., R. 20 E. A contest having 
been filed against this entry by one James KE, Gallaner,it was canceled 
as to the NW. 4 of the SE.-} thereof, on December 30, 1891, and there- 
after, on J patsy 16, 1892 zy ne said Gallaner made homestead entry for 
the tracts in controversy. ’ Subsequently Wells, the defendant-respond- | 
ent, contested the entry of Gallaner on the ground of non-compliance 
with law, and your office, on June 24, 1896, ‘sustained the contest and 
canceled the entry. Thereafter, on J uly 11, 1896, William W. Wyatt, 
. the plaintiff-appellant, made application to pee under the homestead 
law the tracts in controversy, which the local officers rejected for the 
reason that Wells was entitled to thirty days from the date of notice of 
the cancellation of Gallaner’s entry within which to exercise his pref- | 
erence right of eutry. Three days thereafter, on July 14, 1896, Wells 
filed his relinquishment of bis homestead entry above described. and at 
the same time his application to enter the land theretofore covered by 
the entry of Gallaner. The local officers accepted the application and 
_ placed the entry of record. The plaintiff appealed to your office, and 
on March 9, 1897, you affirmed the action of the local officers; from 
which decision appeal by ea brings the case to the Department for 
consideration. 

The appellant contends that the defendant- respondent was an entry- — 
man of record at the time of initiating contest, and remained so until 
after the cancellation of the entry of Gallaner, and, as. such, was dis- 
- qualified from the exercise of a preference right of entry; that when he 
undertook to exercise such rivht he was confronted by an adverse 
claimant for the land; that only in the abseuce of an adverse claim 
could he have been permitted to have in this manner segregated two 
tracts of land, the ene under his homestead entry and the other under 
his preference right of entry; and that such a position is an anomalous — 
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one and unknown to the law relating to the public land. Tt is urged 
that inasmuch as the plaintiff was a settler upon this land at the date | 
of the cancellation of the entry of Gallaner, his rights attached eo | 
—dnstanti. It is further urged, under the authority of Newbanks ». 
Thompson (22 L, D., 490), that the entry of Wells could not be allowed 
in any instance. Per contra, the defendant- respondent insists that 
having brought a contest, and having succeeded in cancelling the entry 
of Gallaner, he was entitled to a preference right of entry; that his 
qualification prior to the time that he sought to exercise the right of 

entry has. nothing to do with the case; that when he made said appli- 
cation to exercise a preference right of entry under the act of May 14, 

1880, he was qualified in all respects to make such entry; and that the 
case is in all essential respects similar to one who as a minor files a 
contest against an existing entry and secures the cancellation thereof, 
and who, when le makes his app cauon to enter the tract, has aoe 
his majority. 

The syllabus ot the case of Néwbanks v, Thompson, supra, cited by 
counsel, is aS follows: 

A party who settles on land covered by the entry of another, under an agreement 
with the prior entryman that such entry shall be relinquished for his benefit, acquizes 
no right as a settler as against the intervening entry of another, made on the relin- 
quishment of the prior entry, if he fails to secure the release of said land, through 
contest, or in the manner agreed upon. 

The right to make a second homestead entry under section 2, act of March 2, 1889, 


can not be invoked for the protection of a settler who at the time of his settlement 
has an entry of record for another tract. 


On page 493 in said case it was said, speaking of the second section 
of the act of March 2, 1889 (25 Stat. | 854): 
It was not intended by said act to allow au entryman while his entry is of record 


to lay claim to another tract under the settlement laws .... He can not by an 
entry ON one tract and a settlement on another seggregate both from the public 


-- domain. 


I am unable to see, however, in what way that case controls the one 
at bar. It would be manifestly improper, as that decision correctly 
holds, to allow a man, by entry aud settlement upon different tracts, 
to segregate the oue and appropriate the other from the public domain. 
This would be opposed to the spirit of the homestead law. The facts. 
in the case at bar present an entirely different case. Wells’s entry 
segregated the land covered thereby, and his preference right of entry 
precluded the land covered thereby from entry by any other for a period 
of thirty days, and thereafter, in a sense, reserved that from entry; but 
this last was a right guaranteed by the act of May 14, 1880, and it 
seems, under the authorities, would have reserved the land in behalf of 
a person whose qualifications were not known. When Wells applied 
to exercise his preference right he had, relinquished the former entry, 
and under the second section of the act of March 2, 1889, was entitled 
to make entry of the Jand in 1 question. | 
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Whilst the. case of Dowman v. Moss (19 In Dy 526) held, in speaking 
of this section, ‘it was not intended to allow those who made entry 
before the approval of the act to relinquish it and make a new entry,” 
this holding has since been overruled and set aside by the case of 
Fertzke v. Heuermond (25 L. D., 82), and it was said therein that such | 
holding in the case of Dowman v. Moss was obiter dictum and would — 
not, therefore, be followed. Acting Secretary Ryan said, in speaking | 
of said second section: | —. 2 # 
ot have no hesitation in concluding that it provides for the allowance of second 
homestead entry in any case in which the applicant, prior to the enactment of the: 
statute, made entry under the homestead law but has not perfected title thereunder, 
either before or since that time. 


The decision appealed from is affirmed. 
| PRACTICE—TOWNSITE-SURVEY—PUBLIC PARK. 
CIty OF KINGFISHER v. WHIPPLE ET AL. 


‘The action of townsite trustees, in the disposition of town ia, may be reviewed by 
the Commissioner of the General Land Office under the tutes governing Contests: 
before the local land offices, : 

The act of May 14, 1890, empowers townsite trustees in Oklahoma to approve sur- 
veys of townsites made prior thereto; and the limitation as to the acreage that 
may be inclnded in.a public park, under section Ad, act of May. 2, 1890, is not 

- applicable to a survey 80 adopted. 

A survey of a townsite, made by the provisional: authorities. of a Seciee. be-' 
comes operative from and after its execution and approval by said ey 
when subsequently adopted by the townsite trustees after entry. 

The law applicable to townsites contemplates a benevey: of the land into lots and 
blocks before deeds may be given. 3 


Secretary ‘Bliss to the Commissioner of the General aa Office, October 
fol); oR 7, 1897, 00 (GC, RB.) 


This case involves twenty-seven and ‘one half acres, being a part of 
the 8. 4 of Sec. 15, T. 16 N., R. 7 W., I. M., and is now a part of the 
city of Kingfisher, Oklahoma, having been entered for municipal pur- 
poses by townsite board No. 3, OL August 5, 1890, The tract is known , 
as Oklahoma Park. 

It appears that certain soon ay E. D. Whipple, J ames A. 
Morris, Joseph Kaufman, James A. Seese, W. D. Cornelius, William 
Kinman, William Savage, and Marion Moxley—settled on different 
parts of said park during the spring and summer of 1889, and in 1890, 
after the land had been entered for.town purposes, made application for 
deeds. Townsite board No.6 allowed the applications of all the parties. 
above named, except those of William E. Savage and James A. Seese, — 
which the board denied because it was not shown that either of them 
was occupying the land at date when the land was entered for townsite 
purposes, As respects the other applicants, the board found that they 
were each occupying their claims when the land was surveyed, and also 
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when the townsite board set apart the land forapark, etc. Savage and 
| Seese appealed, and your office, by decision dated January 21, 1897, 
affirmed the action of the board with respect to the applications ‘of ihe 
two appellants, but rever sed that action as to all the other applicants, 
thus holding that none of them was entitled to the deeds applied for. 
From that action all the applicants, except Joseph Kaufman, have 
-_ appealed to this Department. . 3 

The appeal alleges the following principal grounds of error: 

1, In reversing the action of the board of trustees as to Whipple, 
Morris, Cornelius, Kinman and Moxley, in the absence of any appeal 
from said derision involving the rights of said defendants, and in 
assuming the power and jurisdiction to pass upon any of the rights of 
the defendants other than W. E. Savage and James A. Seese, who 
alone appealed. — : 

2, In holding that the aproyonientas on the several lots were made 
by defendants with knowledge: that the land they respectively settled 
upon had been set apart for a park by the inhabitants of said village, 
and erred in drawing such conclusion from the agreed statement of 

fact. 

3. In holding that the inhabitants of Lisbon (now Kingfisher) set 
apart the Jand included in Oklahoma Park for park purposes, and in 
holding that they bad the right to do so. 

4, In holding that when the townsite beard No. 3, accepted the sur- 
vey of said townsite of Lisbon (now penanel) said survey became 
operative from May 7, 1889. 

5. In holding that townsite boards are limited to issuing deeds for 
lots only, and cannot issue them until the land has been surveyed and 
platted into blocks, lots, streets and alleys. 

It appears that the fahebitants of Lisbon (now Kingfisher) caused to 
be surveyed and platted into blocks, lots, streets and alleys for town- 
site purposes the 8. 4 of said section 15, the survey being completed | 
May 7, 1889; on that day the authorities of the town passed a resolu- 
tion designatin go and setting apart, in addition to that marked on said 
plat for park purposes, the following: | 3 | | 

All lots and part of lots on blocks 56, 57, 58, 59, 60, 81, 82, 83, 84, 85, 86, and 87 
lying east of the top of the high bank on lie west side of: ‘agivels J ohn’s Creek,” 
for a city park to be known as ‘Oklahoma Park.” 

The authorities of Lisbon changed the name of the village to “Kin o.. 
_ fisher,” and thereafter (August 5, 1890,) entered the S. 4 of said Sec. 15. - 
The oie made by the inhabitants of Lisbon, which designated Okla-_ 
homa Park as part of said town, was adopted by said townsite board. 
as the correct plat of the town under its new name. 

- The several applicants applied for parts of the land covered by the 
park, the description being by.metes and bounds. The decision 
appealed from contains these descriptions and it is unnecessary here 
to re-describe thet. 
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On March 7, 1891, the village of ‘Kingfisher filed a protest before 
townsite board No. 3 against issuing deeds to any of the applicants for 
any part of said park, because the lands embraced in the lots applied 
for was set apart as a public park in the original survey of the city of 
Lisbon; that the plat was approved by the townsite trustees; that the 


tracts applied for were a part of the land reserved as a public park - 


long before claimants or any of them made any claim toit. | 
_. A hearing was ordered, and upon the day fixed the city of Kingfisher | 
refused to deposit with the disbursing officer of the board one day’s. | 
expenses of the trial, and for that reason the city was held to be in 
default. No appeal was taken from that action, but your office, on 
April 28, 1894, modified said decision, and directed that the plat of the — 
city be so modified that the area of. the park should not be less than 
ten, nor more than twenty, acres. Thereupon, the applicants for the 
lots appealed to this Department. On this appeal the action of your 
office was modified, and without deciding upon the merits of the case, 
the same was returned, with directions that the village of Kingfisher be 
allowed to submit proof in support of its protest. (311 L.and R., 118.) 
- On January 10, 1896, the village of Kingfisher and the claimants to 
the lots filed with the townsite board No. 6 an agreed statement of. 
- facts, and submitted the same as the testimony in the case; this 
resulted in the action of the board, and of your office, above set out, 
from which the appeal herein was taken. This agreed statement of 
facts is fully set out in your said. office decision, and need not here be 
repeated. 

From these facts, it can not be diviied that any of appellants settled 
upon or improved the land prior to the survey, platting or dedication 
of the land covered by the park by the municipal authorities of Lisbon. 
That survey was completed May 7, 1889, and, as before seen, adopted 
. by the townsite board after the land was reatlatly entered for townsite 
purposes, and given a new name. 

Appellants in their first ¢ assignment of error complain that your office, 
without any appeal, reversed the action of the townsite board as to cer- 
tain of the claimants. It is insisted that your office was without power 
or jurisdiction to take such action. | 

In townsite cases, where, under the statute, townsite boards are 
given power to dispose of town lots, their action may be reviewed by 
your office nuder rules prescribed for contests before registers and 
receivers of local land offices. See Regulations for Oklahoma Town- 
sites, 19 L. D., 334, 

Rule 48. of Prcues provides that: ‘In case of failure to appeal from. | 
the decision of local officers, their decision will be considered final as to 
the facts in the case, and will not be disturbed by the Commissioner 
only as follows: | 

1. When fraud or gross iregulanity is suggested on the ee of the ; 
Papers: 
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2, When the decision is con trary ‘6 existing” aes and regulations,” ete. 
In this case the favts are not disputed—indeed, they are agreed to; 
but your office dissents from the opinion of the townsite board as to the 
correct ‘conclusion to be derived froin the agreed statement of fact. 
The board found that certain of the appellants had settled upon the 
land before the same was dedicated by the provisional authorities of 
Lisbon as a park. Your office dissents from that finding—holdin © that 

the agreed statement of facts does hot support it. 7 

When the facts are agreed to, as in this case, your office u ndoubtedly 
has the power to correct any erroneous conclusion which the local 
officers or townsite boards may gather from such facts. As before seen, 
your office did not err as to those conclusions; aud this is all that need | 
be said as to the second ground of error. | ; 

It is insisted i in the 3d and 4th specifications that the authorities of | 
Lisbon, uow Kingfisher, had no authority to set apart the land for park 
purposes, and that it was error to hold that when on August 5, 1890, 
the townsite board (No. 3) accepted the survey of the Lisbon townsite, 
the same became operative from May 7, 1889. 

The 1st section of the act of May 14, 1890 (26 Stat., 109}, relating to 
townsite entries in Oklahoma, empowers the Secretary of the Interior 
to provide regulations for the government of townsite trustees in the 
execution of their trust, 


including the survey of the land into streets, alleys, squares, blocks, and lots when 
necessary, or the approval of such survey as may already have eon made by the 
inhabitants thereof. 


This statute clearly implies that when an entry of lands for townsite 
purposes shall have been made, the trustees may adopt any survey of 
the lands into lots, blocks, etc., which may already have been made by 
the inhabitants of the townsite. Circular, May 24, 1890, 10 L. D., 604, 

The act of May 2, 1890 (26 Stat., $1), which makes provisions for a 
temporary government of Oklahoma, ete., provides in its 22d section: 


That hereafter all surveys for townsites in said Territory shall contain reserva- 
tions-for parks (of snbstautially equal area, if more than one park), and for schools 
and other public purposes, embracing in the aggregate not less than teu nor more 
than twenty acres, and patents for such reservations to be maintained for such pur- 
poses shall be issued to the towns, respectively, when organized as municipalities. 


Considering these statutes together, it was the evident intent of Con- 
egress to limit. the acreage for parks and schools to twenty acres upon all 
townsites, when necessary surveys of the lands embracing them were 
made after May 2, 1890; but under the Ist section of the act of May 14, 
1890 (supra), power was given to the trustees to approve such surveys 
of lands for townsite purposes as may already have been made by the 
provisional authorities of the municipalities; and, if such prior surveys — 
-- show that a reservation for park purposes in excess of twenty acres had 
been made, the ee of the townsite would nevertheless not me disturbed 
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oi that account.. Adams et.al. v. City of Guthrie, 19 LL, D,, 43; same. (on 
review) 300 L. and K., 397, 
~. In such case the stir vey becomes operative from and after its execu: , 
tion and approval, when pe Dredneniny adopted by the towne? trus- | 
tees, after entry. ia 
_ As betore seen, the survey of the land in controversy was completed 
and approved by the provisional government of Lisbon, May 7, 1889, 
and from what is above said became operative and legal from that ante: 
- It appears that the land in controversy has not been surveyed: into 
lots, etc., the applicants applying for their claims under cesecriptions 
by metes and bounds. The laws applicable to townsites contemplate a — 
survey into lots, blocks, ete., before deeds may be given. 
For reasons. her sin peoran given, the uselsion “ApECeIee from. is 
affirmed, : : : 


MISSION LANDS—ACT OF MARCH 2, 1858—-OCCUPANCY, . 


= NoRtHERN Pacre10 R. R. Co. Br AL. v. Sr. Josern Rowin Cane, 
: OLIC. MISSION, 


The confirmation of title to mission lands cinder the act of March 2, 1853, is limited 

- to the lands actually used and occupied in the maintenance of the mission at the 
date of the passage of the act; but, in determining the extent of such occu- 
pancy, the apparent necessities of the mission at said date may be considered, 
in the absence of positive evidence as to the actual houndanies of the land 1 SO 
used and occupied. - 


Seer etary Yy “Bliss to ag Commissioner of the General Tana - Office pine Yy 
(W. Vv. D.) a — 412, 1897, | (Fr. W, C.) 


The Nouthen: Pacifie Rauvond Company, Willis Smith aie the St. 
_ Joseph Roman Catholic Mission have appealed from your office decision 
of April 22, 1896, in the matter of the case of the Northern Pacific Rail- 
road Company et al. v. the St. Joseph Roman Catholic Mission, involv- 
ing lots 1, 2, 3 and 4, the N. 4 of the NE. 4 and the SW. 4 of the NE. 4 | 

of Sec. 13, T. 12 N,, RB: 16-E.; the E.'3 of the NW. 4 and lots 1 and 2 of | 
Sec. 18; and the SH, ewe the SW. + of See. 7, T. 12 N. ,R.17 E., North — 

Yakima land district, Washington, i in which decision ou; awar ‘ded lot 
1 of Sec. 13, amounting to 54.79 acres, to the Mission, rejected the 
claim of the Northern Pacific Railroad Company to the tracts in the 
odd numbered sections, and rejected the application to enter presented 
by Willis Smith, as to lot 1 of section 13, which had been awarded to 
the Mission, and hold for allowance the ‘application of Charles Kinne 
as to the E. 4 of the NW. {and lots 1 and 2 of Sec. 18, T.12 N., R.17 EB. 
This matter was before consider ed in departmental decision of Octo- 
ber 9, 1894 (19 L. D., 196), and is again betore this aes as the 

result of the pr oceedings therein directed to be taken. | 
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The following statement of facts is taken from said opinion, to wit: 


The claim of the church is based upon the act of March 2, 1853 (10 Stat., 172), 
entitled “An act to establish the territorial government of ‘Washiog ton, a" which act 
contains a proviso in the first section as follows: 

“That the title to the land, not’ exceeding six hundred and forty acres, now occu-. 
pied as missionary stations amoug the Indian tribes in said Terri itory, or that may 
have been so occupied as missionary stations prior to the p: assage of the act estab- 
lishing the Territorial government of Oregon, together with the improvements 
thereon, be, and is her ehy confirmed and established to the several pemerous societies 
to which said missionary stations respectively belong.” 

Township 12 N., R. 17 E., was surveyed between June 24, and July 4, 1867, and 
‘the plat of sur weg Was aeaoue. by the surveyor-general October 27, fellowing, and 
your office decision states that the mission claim is not laid down upon ~ pe nor 
mentioned in the field notes pertaining to said survey, 

Township 12 N., R. 16 E., was surveyed between November 2, aad 6, 1872, and the 

plat of survey was aontovel by the surveyor-general July 16, 1873, 

Your office decision states that the mission improvements are mentioned in the field 
notes of this survey as being on the south side of section 13, and are shown by the 
plat to be on lot 1, of said section. 

- On November 15, 1878, the right Rev. A. M. a Blanchett, bishop of Nesqually, 
filed an application on behalf of the Roman Catholic church for the issuance of 
patent to him as trustee for the church, for lands embraced in the St. Joseph Cath- 
olic Mission Station, the same being described by metes and bounds, evidently 
intended to embrace about six hundred and for ty a acres, including the land covered 
_ by the mission buildings. 

This application was supported by affidavits alleging that the mission was Rn 
lished prior to aud existing at the date of the passage of the act of March 2, 1853 
(supra), 

Prior to the filing of this application claims had been filed under the homestead 
and pre-emption laws embracing nearly the entire tract covered by the church’s 
application. On some of these claims proof had been made and final entries allowed, 

On August 20, 1883, Aegiduis Junger, the then bishop of Nesqually, relinquished 
the claim of the church to certain lands covered by its application which lands were 
embraced in the entries of one Timothy Lynch and Antony Herke. Acting upon 
said relinquishment patents issued npon said entries, 

‘The claim of the Northern Pacific Railroad Company to the portion be the land 
covered by the church’s s application, designated by odd numbers, is based upon the 
fact that said lands are within the primary limits of its grant, as shown by the map 
of general route of the branch line filed June 11, 1879, and the definite location 
shown upon the map filed May 24, 1884. 

On January 23, 1887, the company listed on account of its grant, the Sw. t SE, + 
and SE. + SW. 4, Sec. 7, T. 12 N., R. 17 E.; ; the W. +4 of “ane NW. 4a and ioe: and ra 
Sec. 13, T. 12 N., R. 16 E. 

On October 1, 1878, Jean Baptiste Raiberti, a Catholic priest, made homestead 
entry for the E. + NW. 4 and lots 1 aud 2, Sec. 18; T, 12 N., R. 17 E., against which 
Charles Kinne filed affidavit of contest on September 19, (1887, alleging abandon- 
ment, upon which trial was had October 27, 1887, the decision of the es officers 
being in favor of the contestant. 

The papers were forwarded to your office Jan anuary oT: 1888, but before any aeon 
was taken thereon, to wit, on October 26, 1888, Raiberti relinquished his entry and 
the same was canceled upon the records, It is by reason of said contest that Kinne 
on July 18, 1889, applied to make homestead entry of said land claiming the niente 
accorded a successful contestant. 

On June 27, 1878, Joseph M. Carnana filed a pre- emineion ere disnicn 
embracing lots 1, 2, 3 and 4, Sec. 13, T. 12 N., R. 16 E., pend August 29, 1879, He made 
proof and payment for the rd 
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On October 26, 1888, he relinquished his claim. to the land, not wishing to 
antagonize the lain of the church, with which he appears to have been connected, 
and upon said relinquishment your office decision cancels his entry. 

On June 11, 1889, Smith applied to enter said land and it is. on account of said 
application that he claims the right now urged before this Department. 

It is clear that the claim of the church, if entitled to the benefits of the act of 
March 2, 1853, is superior to the claim asserted by the other parties, and it is first 
— necessary to deterinine the rights of the church under its application. 

On March 26, 1889, Bishop Junger made formal application for the issuance of 
patent for the lands embraced in the mission application and gave notice, by publi- 
cation, of his intention to submit proof to establish the validity of the mission’s 
claim. 

At the appointed tiie all parties appear ed, the only testimony offered being that 
on behalf of the mission’s claim, which consisted largely of the depositions of 
persons in distant places, taken under commissions duly issued. 

_ The testimony is extremly meager and being generally of persons connected with 
the church is eee to be the most favorable that could be offered in ampere of 
its claim. 

It appears that two priate acting under the direction of the akon of Weactualty: 
in April, 1852, at the request of the Yakima Indians, established a mission npon the 
land in *aies tion: which seems to have been regularly maintained for the purposes 
intended from that time until need) when an Indian war eccumed and the mission — 
buildings were burned. 

It was not until about 1866 that the mission was again established, whidaa new 
buildings were erected upon the site of those destroyed in 1855 and the place seems 
to have since been continuously used as a mission station to the date of the hearing. 

There does not appear to have ever been any survey of the mission claim approved 
by the surveyor general, but the church claim was duly filed with the register and. 
receiver and the surveyor general as early as June, 1868, and in 1871 the register of 
the district land office issued a certificate setting forth “ that all necessary papers 
to complete the title of the St. Joseph Mission on the Attanum river had been filed 
in this office, and all that is wanting is the survey of the land,” etc. _ : 

In 1872, prior to the survey of the township, the bishop of Nesatially had @ survey 
made of the mission claim, and prior to the approval of the official plat of survey 
filed a copy of the same, accompanied by the field notes, in the office of the surveyor 
general, with a request that the case be delineated upon the official plat of survey 
when filed. Said papers seem to have been mislaid in the office of the surveyor gen- 
eral, and were not discovered until after the presentation of the application for 
patent in 1878 by Bishop Blanchett. : 


When this matter was before considered by your office Bie: opinion 
was expressed that the act of 1853 was intended to confirm to the 
religious societies 640 acres surrounding the Mission, if such an amount — 


could be found free from other claims, without regard to the actual — 


occupancy of the whole of the same. 
After a careful review of the matter, however, your office decision | 

was reversed,.and it was held : 

that the confirmation made by the act of 1853, on account of mission claims, must 

be restricted to the land actually used and occupied in the maintenance of the same 

at the time of the passage of said act. my 
Your office was therefore directed to 

‘cause any inquiry to be made in the best proper manner, to ascertain the lands 


actually occupied by the St. Joseph Roman Catholic Mission on March 2, 1853, of — 


which survey should be regularly made, and upon the approval of the same by the 
surveyor general, patent may issue thereon to the bishop, in trust for the church. 
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It now appears that, acting upon this direction, the survéyor general 
of the State of Washington ee by your oftice letter “EF” of December 
27, 1894, 


directed to. ascertain the lands occupied and used at the date named, and for that 
purpose you will duly advise the Mission authorities and any other interested parties 
of the action of the eCenete and fix'a date upon. which ney may be heard in the 
‘matter. 

- The case was eel before the surveyor general from March 18 to 22, 
1895. The only testimony offered at this hearing of those professing 
to have any actual knowledge of the condition of affairs on March 2, 
1853, was that of several Indians, presented on behalf of the Mission, 
whose testimony tends to show that a fence was constructed enclosing 
the lands occupied by the Mission. The fence as described by them 
and established by the surveyor general in the plat. which accompanies 
the record, would enclose about 240 acres, or a little less than one half 
of the actual claim of the Mission. The existence of such a fence in 
the fall of 1855 or the spring of 1856 is testified to by another witness, 
one Ker, offered on béhalf of the Mission. As against the existence of 
such fence the testimony of two Indians is offered by the protestants; 
also the testimony of a number of white witnesses, to the effect that at 
the time of the Indian War in 1855 there was no evidence of the exist- 
ence of such fence. The depositions of the Catholic priests Chirouse 
and De Herbomez, who established the Mission, are 2 also made a part 
of tle record. 

The undisputed eiinong shows that the paling now occupying 
about the center of lot 1, Sec. 13, T. 12 N., R. 16 E., is located on the site 
of the old Mission ahapal aroand whieh were the original enclosures; 
which. enclosures are variously estimated to contain all the way fom ; 
two or three to ten or fifteen acres. ‘The original improvements: con- 
sisted of a log dwelling and church and some outhouses and a small 
patch of cultivated land. It is further shown that in the spring of 
1853 the priests had about a dozen cattle and a dozen head of horses, © 

After carefully reviewing the testimony in ae surveyor gen- 
eral, in his opinion, states: os | | 

it is admitted that they had enelowsd around thé Mission buildings from ten to 
| fifteen acres, Iti is also admitted that they raised hay and grain, had milk cow, or 
Cows, horses, pigs and chickens. . It is fair to assume that they had pens, corrals, 
pastures, etc., for such, some of whichis admitted by the adverse testimony. Tf 
they win tered the twenty four head of cattle and horses, the priests testify to have 

had on March 2, 1853, and if one acre would winter feed two head, which would be 
a fair estimate with their pra mieunoue of farming, this alone would take twelve 
or thirteen acres. | ; : 

‘It seems to me, therefore, that an occupancy of about twenty five acres on J March 
2, 1853, by the Mission, would be a just and equitable allowance. I therefore decide 
that the Mission is entitled to all the land lying in lot 1 of See. 18, T.12 N., R.16 E., 
lying south of a line parallel to the north line of said lot, and. fifteen chains south, 
thereof, containing about twenty five acres more or less, | 
— This i is rather an arbitrary division, but the building which now occupies pahout 
the center of this twenty five acre tract was located _ Mr. eye C. Mills, and i is: 


DECISIONS RELATING TO THE PUBLIU’LANDS. $821 


recognized in the testimony as being on the site of the old Niadion eae around. 
which the enclosures certainly were located. 

It is impossible to fix this more definitely from the Indian testimony, ¢ as ‘lies Show 
the fences by marks apon amap, Exhibit (A), made off-hand without scaling any 
distances, etc., all of which their ignorance would incapacitate them from doing. 
Again, to fix this more definitely would cost more than the land is worth. 


. Upon appeal your office decision of April 22, 1896, held, as before 
stated, increasing the allowance ou account of the Mission to the entire 
lot 1 of section 13, and afterwards adjusting the several claims to the . 
balance of the land involved. - 

In your office decision it is stated: 

Under the strict construction of the instructions of the Department of October 9, 
1894, directing the investigation, giving the mission the benefit of the highest esti- 
inate of the acreage enclosed in 1853, it would be entitled to only fifteen acres, but 
since the priests testify that they had at the mission about twenty four head of stock 
(cattle and horses}, I am of the opinion that they should be awarded also sufficient | 
land to furnish grazing and hay for such stock, and that the remainder of lot 1, a 
little less than forty acres, is nob too much to corral and support tw enty four head. 
of cattle and horses. 


It is of course first necessary to determine the lands to be awarded 
to the Mission under the act of 1853, and as. stated in the previous 
decision ofthis Department: | 

It is nnnecessary to refer to the rights of fe other parties to this montiovense 


further than the direction that their claim, so far as in- conflict with the award 
herein made on account of the Mission claim, must be canceled. 


Since the decision of this Department last referred to, restricting the 
claim on account of the Mission grant to the Jands actually ocenpied. 
by it, the matter has been considered by the supreme court of the 
United States in the case of the Catholic Bishop of Nesqually v. Gib- 
bon (158 U.S., 155), in which the claim on account of the grant made 

for the Mission under the act of August 14, 1848, which is in the same 
terms as the act under consideration, is restricted to the land actually 
occupied. by the Mission and can not be made the basis for a claim to 
the extent of six hundred ane forty acres without proof of oa 
of the same. 

In the case of Lesher v. St. Paul Catholic Mission (22 L. D., 365,) it 
was held that land used by the Indians as a camping eround and for 
pasture while they were at the Mission and attending religious services 
was such an occupation as to come within the provisions of the act of 
March 2, 1853. It is clear, therefore, in the present case, as it is shown 
that the fathers had on March 2,1853, about twenty four head of stock 
of their own and that many indians fanaa services at the Mission, 
that more land was actually oceupied in the maintenance of the Mission 
than the tract covered by the buildings and within the enclosure of ten 
or fifteen acres including the cultivated tract. The question arises, 
therefore, as to the establishment of a boundary to the lands actually 
occupied for herding and pasturage purposes in connection with this 
Mission. 3 
21 
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ween the question as to the presence of a larger scans T am 
_ clearly of the opinion that the same is not sustained by the record now 
before me. The testimony of the two Catholic priests, who were 
undoubtedly the persons having the best information on the subject, | 
clearly disproves the presence of any outlying or larger enclosure 
covering the tract occupied by the Mission. 

The following auesHons and Answers are taken from the depositions 
furnished: 


EUGENE Cassnanene, CHIROUSE. | 

Interrogatory No.5: State if you know then all the circumstances attending the 
establishment of the St. Joseph Catholic Mission on the Ahtanum River, what 
‘buildings, if any, were erected by the Mission, their character and size and for what 
‘purpose used, how much land adjacent to the buildings, if any was fenced and in 
cultivation on and prior to the second day of March, 1853? 

Answer: The Mission was established because of its central position and at the 
request of the Indians and their chief who wished it there. In 1852.a log dwelling 
and log church were erected, a vegetable garden was renee in 1852 and vegetables 
raised there for the use of the Mission, | 

Interrogatory No. 10: What quantity of land was actually necupied by aie Catholic 
ehurch at the nissionary station on and prior to Mareh 2, 1853, and what boundaries 
were established to separate the 3t. Joseph Mission lands and to indicate that it was 
the specific land claimed by the church as a missionary station among the Indian 
tribes at that time? 

Answer: When St. Joseph Mission was located in 1852 the eee for many miles on 
the north side of Ahtanum River was given by the Indians for Mission lands below 
the place where the hills come nearest to the river on both sides. The Mission ocen- 
pied all the land we required, which I could not describe by metes aid bounds. 
There were no posts for lines put in, as there were no white men in Yakinia county 
except ourselves. 


Louis JoseErPH DEHERBOMEZ 7 

In answer to interrog atory NG 5: Yes, for the purpose of having a central position 
+o preach to the Indians of Yakima County. One log house for the missionaries’ 
residence and one log chapel for divine ser vices. This work was done by oursclves, 
and one small cabin which was as much as we could do. | | 

In answer to Interrogatory No. 10: The Indians gave us all the land we wished 
to take.. There was no white men in the country and therefore no necessity for 
lines. The Indian tribes, however, knew the land well. 


It is therefore apparent that, as held by the surveyor general, some 
arbitrary rule must be resorted to in order to fix upon the quantity of 
land actually occupied and used in the maintenance of this Mission; 
and from a careful review of the entire matter I think the adjustment 
arrived at by your office in awarding to the Mission the entire lot 1, 
being the legal subdivision upon which the Mission buildings and other 
improvements were established, is a fair and equitable adjustment of 
the Mission claim. This being determined, it is next necessary to con- 
sider the company’s claim to the tracts covered by the odd numbered 
sections. 

The former recitation of the record facts shows that these lands were 
covered by entries of record at the date of the attachment of rights 
under the grant to the company and were therefore by the express 
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terms thereof excepted therefrom. The awarding of lot 1 to the Mis. . 
sion causes its elimination from the land claimed by Smith, and: the 
entire award made in pone office decision is accordingly affirmed. 





ALASKAN LANDS—REGULATIONS OF JUNE 3, 1891, AMENDED. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., October 8, 1897, 


Paragraph 32 of Regulations approved June 3, 1891, providing for 
the allowance of entries in Alaska under the act of March 3, 1891 (12 
L. D. , 583), is hereby amended to reac as follows: 


Any person feeling ag grieved by the decision of the trustee may, within thirty 
_ days after notice thereof, appeal to the Commissioner of the General Land Office, | 
under the rules as provided for appeals from the opinions of registers and receivers, 
and if either party is dissatisfied with the conclusions of said Commissioner in the 
case, he may still further prosecute an appeal, within sixty days-from notice thereof, 
to the Secretary of the Interior, upon like terms and conditions and under the same 
rules that appeals are now regulated by and taken in adversary proceedings from 
the Commissioner to the Secretary. Al] costs in such proceedings will be governed 
by the rules now applicable to contests before the local land offices. 


BE. EF. Bes’, 
Assistant Commissioner. 
Approved: | i 
C. N. Buiss, 
Secretary. 


———— 


JOHN W. KORBA. 


Motion fe review of departmental decision of May 5, 1897, 24 L. D., 
408, denied by Secretary Bliss October 9, 1897. 


—— 


PRACTICE—APPEAL—DESERT ENTRY—ASSIGNMENT—SUSPENSION. 


‘VRADENBURG’S HEIRS ET AL. v%. ORR ET AL. 


An appeal, if not taken w ithin the time designated by the rules of practice, must be 
dismissed, 

An assignment of a desert land entry to one aiaauanied to acquire title under the 
desert land law, does not render the entr y fraudulent, but leaves the title there- 
under still in the eutryman. 

On the revocation of an order suspending a desert land entry, time will not been to 
run a8 against the entryman, nntil dune service of notice npon him of such 
revocation. | 


Acting Secretary Ryan to the nr a of the General Land Office, ) 
(RB. UL. _) | October 12, 1897, (CO. W. PB.) | 


On May 17, 1877, Thomas B. Orr made desert land entry, No. 291, of 
Sec. 10, T. 25 8., B. 25 E., Visalia land district, California. This entry, 
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with others, was suspended on September 12, 1877, and remained sus- 
_ pended until January 12, 1891, when the order of pee} was 
revoked. United States », Haggin, 12 L. D.,34. On June 5, 1877, Orr 
assigned his entry to Emile Chanvin and J atl L. Noriega, ond on 5 une 
11, 1884, Noriega assigned to Chauvin. 

On April 15, 1886, Tuthee C. Vradeuburg filed an affidavit of contest 
against said Saee allesine the non-desert character of the land and 
failure to reclaim. On the day set for hearing Orr did not appear, but 
Emile Chauvin appeared and was allowed to defend the entry, as 
assignee of Orr’s entry. A hearing was had and the local officers 
decided in favor of the entryman. On appeal, your office, on April 29, 
1891, affirmed the decision of the local officers as to the character of. 
the land, but held the entry for cancellation on account of non- 
reclamation. But, on motion for review, by your decision of July 20, 
1891, it was held that the order of suspension of the Visalia desert 
land entries of September 12, 1877, had the effect of holding all pro- 
ceedings in statu guo from the date of the promulgation of said order 
until it was revoked, and it was ordered that the defendant be allowed 
three years in which to reclaim, exclusive of the time which elapsed 
between the date of the order of suspension and. the date of the revo- 

cation of the suspension. 

From these decisions the contestant appealed. to. the Department. 
In the meantime many contests were filed against the entry, accom- 
panied by applications to enter. | 7 

The Department, on January 9, 1893, held that during the pendency 
of the order of suspension the ieeal: office and your office were without 
jurisdiction to hear and determine the case; that the contest should 
not have been allowed; aud the hearing Heine unwarranted, the case 
was remanded for hearing de nore. Vradenburg v. Orr, 16 L. D.; 35. 
Subsequently, Lyman D. Porter, who had applied to make homestead 
entry of the N.4 of the SE. 4 of said section 10, and whose application 
was rejected by the local officers and your office because the land was 
involved in the contest case of Vradenburg against Orr appealed to 
the Department, and on February 16, 1895, your office decision was 
affirmed. In this decision the Department, referrin g to departmental 
decision of J anuary 9, 1893, in the case of Vradenburg v. Orr, said: 

From all that has been said, it is clear that the instructions in this particular case | 
and the decisions of this Department have not been followed by the local office, and | 
you will therefore remand this case to the local office and direct a full hearing as to | 
the character of the land and the charges of fraud and collusion. You will further 

direct. the local office to notify every person having any interest in this land, inelud- 


ing the heirs of said Vradenburg, to appear at said contest, and allow them an 
opportunity to submit evidence. 


_ Whereupon, the heirs of Vradenburg and other contestants de 
applicants to enter, as well as the defendant Orr and Chauvin, trans- 
feree, were notified of a hearing to be had on June 6, 1895, when Layee 
D. Porter; Hiram L, Waits, John L. Wasson, Teresa Parero, W. B. Tim- 
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mons, James Harrington, Thomas J. Taggart, contestants, and Emile 
Chauvin, transferee, appeared. The other contestants and applicants 
made default... Wasson, Waits, Parero, Timmons and Harrington filed 
an. application to have their contests joined and tried together, which 
was granted, 

- Porter was ruled out at the hearing on the ground that he had no 
interest in the land and liad filed ‘no application to coutest. 

The contest of Taggart, instituted on February 18, 1891, was heard | 
first, and then Wasson and others were heard as joint. contestants. 

Taggart, in his affidavit of contest, alleged that the land is non- 
desert in character, nou-reclamation and fraud in the filing of the 
. entry. The local officers found that the charge of non-desert character 
of the land was not proven; that the charge of non-reclamation was 


- premature; and that there was no evidence to support the charge of | 
I } ; : Pp) es) 


fraud; and they recommended that Taggart’s contest be dismissed. 

Upon the contests of Wasson and others, alleging. non-reclamation, - 
they said: : - 

From: the evidence it appears that the transferee, Chanvin, had constructed a 
pumping plant on the land in contest, but that it was not of sufficient power and 
capacity to ivrigate any one of the smallest legal subdivision of said section; that 
he also had a windmill and small reservoir on another portion of said section which 
would only irrigate from one to three acres; that about six acres of the land had 
been ditched and checked ; that no other acts of reclamation had been done. 


They were therefore of opinion: 


That the said desert laud entry No. 291 should be cancelled upou the showing made 
by Wasson eé al. in their testimony introduced in support of their allegations of non- 
reclamation; that preference right of entry be allowed John L. Wasson for E. 4 of 
SE.+ of said section; Teresa Parero for SW. 1, W. B. Timmens for NW. 3 ., James 
Harsiagton for W.4 of SE. 4 + and W.4 of NE.4, and Hiram L. Waits for I. 4 cee NE, 4 

of said section, — 


From this decision an appeal was taken by Porter, Tag eae and. 
Chauvin, and your office, on April 9, 1897, affirmed .the action of the 
local officers in denying Porter the right to submit testimony at the 
hearing, but reversed their judgment in favor of Wasson, Parero, 
Timmons, Harrington, and Waits, and held that the assignment to 
Chauvin was a nullity, and that consequently the legal title wasin Orr. 

Your office also held that as Orr had not elected to claim the benefit 
of the act of March 3, 1891, he would be entitled to three years only 
from the date of entry, exclusive of the time of suspension, to make 
reclamation of the laud, were it not for theact of July 26, 1894 (28 Stat., 
123), and the act of Aunast 4,1894 (28 Stat., 226); -that pies acts have 
given additional time to the entryman, but it not appearing when Orr 
was notified of the revocation of the order of suspension, it is impos- — 
sible to ascertain when the time expires for the reclamation of the 
entry, but that it was apparent that it had not expired on March 30, 1894, 
the time the last contest was filed, nor had it expired on the day of the 
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hearing; and that all of the said contests were therefore premature, 
and the contests were dismissed. 

Taggart, Wasson, Parero, Timmons, Harrington and Waits appealed 
to the Department. Chauvin also appealed. But the attorney for the 
contestant, Taggart, has filed a motion to dismiss Chauvin’s appeal, on 
the ground that it was not filed within the time prescribed by the pyres | 
of practice. 

Your office desision was rendered on April 9, 1897, and it appears 
that on the same day the resident attorneys for Ghanvin, were notified 
of said decision. Excluding the day of mailing and the ene day allowed 
by the rules of practice, the time within which the appeal was required 
to be filed, under the rules, began to run on April 11, 1897, and expired . 
on June 10, 1897. The appeal was not filed in the General Land Office 
until June 17, 1897. .Chauvin’s appeal, appearing not to have been 
~ filed within sixty days from notice of decision, as required by the rules, 

must be,and is hereby, dismissed. Dober v. Campbell et al., 17 L. D., 139. 

I concur in your office decision affirming the judgment of the ioeal 
officers dismissing Taggart’s contest. 

As the assignment by Orr was made prior to April 15, 1880, it must 
be recognized, if not otherwise violating the law. David B. Dole, 3 L. 
D., 214. If it is void by reason of Chauvin’s holding more than one 
. section of land, that does not of itself render the entry fraudulent, but 
the title still remains in the entryman. Owens ¢@ al. v. State of Cali- 
fornia, “2 L. D., 369; David B. Dole, supra, 3 

Section second of the desert land act of March 3,1877 (19 Stat., 377), 
provides that all lands, exclusive of timber and a aeial lands, which 
will not without irrigation produce some agricultural crop, shall be 
deemed desert lands within the meaning of the act; and it is held by 
the Department that the term “crop” means such an agricultural-pro- 
duction as would be a fair reward for the expense of producing it. 

Babcock v. Watson et a, 21a. D., 19. 

- The evidence as to the character of the land ts conflicting; but the | 
local officers and your office concur in finding that the land is desert | 
jJand, and in such cases it is the settled ruling of the Department that 
the conclusions of your office and the local officers will not be disturbed 
unless clearly wrong. A careful examination of the testimony does 
not show that the findings: of fact, concurred in by your office, are 
clearly erroneous. 

Tagegart’s charge of failure to reclaim was clearly premature. His 
affidavit of contest was filed on February 18, 1891. The suspension 
took effect September 28, 1877, and was not revoked until January 12, 
1891. Russell v. Hagein (18 ir D., 420). 

Your office having decided that the assignment to Chauvin is void, 
and his appeal from your office decision being dismissed, the question 
occurs: Were the contests of Wasson, Parero, Timmons, Harrington, 
- and Waits premature as against the entryman, Orr? 
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Orr has made no defense, but, under the decisions of the Depart- 
ment, the title, whatever it may be,is in him. His time for reclaiming 
the land and making final proof and payment therefor, under the act 
of 1877, would have expired at the date said affidavits. of contest were 
filed, but that the period of suspension should be excluded from the 
time allowed by said act. But there is nothing in the record to show 
that Orr was ever served with notice of the revocation of the supen-— 
siou of the entry, and it is held in Farnell et al. v. Brown (on review), 
(21: L.D., 394; White v. Dodge, Id., 494; and Roscoe et al. v. Foster 
et al., 24 LL. D., 435, that on the revocation of the suspension time will 
not ee to Tun against the entryman until due service of notice upon 
him of such revocation. The record in this case not showing that Orr 
had received notice of the revocation at the time the affidavits of con- 
test were filed, it follows that these contests, charging a failure to. 
reclaim the land within the time allowed by the desert act of 1877,. 
were prematurely brought, independent of the acts of Jnly 26, 1894 
(28 Stat., 123), and August 4, 1894 (28 Stat., 226), the effect of which 
upon the entry in question it is therefore unnecessary to consider. 

Jor these reasons, your office decision is affirmed. 


ADDITIONAL HOMESTEAD—ACT OF MARCH 2, 1889. 
SAMUEL S. MONTGOMERY. 


A purchase by a homestead entryman under the act of June 15, 1880, of the land 
covered by his entry (eighty acres), is such a compliance with the conditions of 
the homestead laws as will entitle him to the exercise of the additional right 
conferred by section 6, act of March 2, 1889. 


Secretary Bliss to the Commissioner of the General Land Office, October 


(TF. L, C.) , 15, 1897. : (G. B. G.) 2. 


Samuel 8. Montgomery has appealed from the action of your office - 
of March 138, 1896, pene him to show cause why his homestead 
entry No. 20,578, for the NE. 4 of the NW. 4 and the SE. 4 of the NW.4 
Of Sec. 33, T. 18 N., I. 25 W.. ‘Hatrison, Arkansas, “shail not be can- 
celed” for iMlepaliey. As no decision had been rendered at the time the 
appeal was taken, there was no basis for the appeal, but on July 7,. 
1896, your office, by letter of that date, to the local officers at Harrison, 
Arkansas, adverted to said appeal and held said entry for cancellation. 
The irregularity of the appeal will be waived, and the matter treated 
on its merits. * | 
_ It appears that on August 20, 1879, the said 1] Montgomery made home- 


a 
ae gy A gt 


“In a letter of First Assistant Attorney Campbell to the Commissioner of the Gen-. 
eral Land Office, dated October 21, 1897, it is stated that an informal appeal was filed 
subsequently to the one above raferied to, which, although defective, authorized - 
the transmission of the record to the Department. 
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stead entry for eighty acres of land in the Harrison land district, 
Arkansas, to wit, the 8. $ of the NE. 4 of Sec. 20, T. 17 N., BR. 25 W,, 
and on November 21, 1882, he completed title to the same under the 
act of June 15, 1880. On October 22, 1894, he made homestead entry 
for the land first above described, which is the subject matter of the 
present proceeding. This was made under section 6 of the act of | 
- March 2, 1889. | 

Your office holds that a homestead entry completed under the act. of 
June 15, 1880, is not a legal basis for an additional entry under said 
section 6 of the act of March 2, 1889. 

In this I think your office eae erred. Section 6 of the act of 
March 2, 1889 (25 Stat., 394), provides: 


That every person entitled, under the provisions of the homestead laws, to enter 
a homestead, who has heretofore complied with or who shall hereafter comply with 
the conditions of said laws, and who shall have made his final proof thereunder for 
a quantity of land less than one hundred and sixty acres and received the receiver's 
final receipt therefor, shall be entitled under said laws to enter as a personal right, 
and not. assignable, by legal subdivisions of the public lands of the United States 
subject to homestead entry, so much additional Jand as added to the quantity pre- 
vionsly so entered by him shall not exceed one hundred and sixty acres. | | 


Montgomery shows himself to be eutitled to enter a homestead under | 
the provisions of the homestead laws, unless precluded by lis former — 
entry, and the land now applied for appears to be subject to homestead 
entry, and, added to the quantity previously entered by lim, does not 
exceed one hundred and sixty acres. The only question is, whether he 
hhas complied with the conditions of the homestead laws and made his 
final proof thereunder for the eighty acres originally entered by him, 
and received the receiver’s final receipt therefor. And this proposition | 
reduced to further analysis is resolved into; whether a homestead entry 
completed under the act of June 1d, 1880, is a compliance with the 
homestead lays. 

The second section of the act ve June 15, 1880 (21 Stat., 237), 18 as 
follows: | a 

That persons who have heretofore under any of the homestead laws entered lands 
properly subject to snch entry, or persons to whom the right of those having so 
entered for homesteads, may have been attempted to be transferred by bona fide 
instrument in writing, may entitle themselves to said lands by paying the govern- 
ment price therefor, and in no case less than one dollar and twenty-five cents per 
acre, and the amount heretofore paid the government upon said lands shall be taken’ 
as part paymeut of said price: Provided, This shall in no wise interfere with the _ 
rights or claims of others who may have subsequently entered such lands under . 
the homestead laws. . 

In the case of Martha A. Carter, 9 L.D., 604, wherein the Dapuce 
ment had under consideration the cash entry of anid Carter, made under 
~ said act, for certain lands in the State of Alabama, the legality of said 
entry was questioned, for thereason that the joint resolution of May 14, 
1885 — Stat., 622), provided that “offered” lands in the. State a 
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Sanaa should be disposed of ee ” “under and according re the 
provisions of the homestead laws.” In that case it was said: 


In my opinion, the joint resolution referred to was not intended to er as. to 
the public lands in Alabama, the second section of the act of June 15, 1880. While 
an entry under that section is, no doubt, a ‘cash entry,” in one sense and not merely 
© consummation of the homestead entry on the previous existence of which the 
right to purchase is based, it still remains true that such a ‘‘cash entry” is by the 
statute allowed only in view of the prior homestead entry, and stands in much the 
same relation to the latter as would a cash entry made under the “commutation 
Clause” of the homestead act. The making of such entries is not what is techni- 

cally meant, in public-land law, by ‘private sale,” against which it is that the pro- 
hibition in the resolution was really directed. In my opinion, the act of June 15, 
1880, is in fact a part of the “homestead” system, to the whole of which the name 
“homestead laws” is generically applied in the provision of the resolution that only 
under those “laws,” should lands in Alabama. he disposed of during the period men- 
tioned. 


This reasoning is, in my judgment, sound, and it follows that one 
who has “complied with” the “conditions” of the ‘homestead laws” 
within the meaning of that language, as used in the sixth section of the 
act of March 2, 1889, supra, includes a person who has perfected title 
to a homestead: entry under the act of June 15, 1880. 

It appears from the record that Montgomery made final proof under 
said act, aud received the receiver’s final receipt therefor. 


In the recent case of Nancy A. Stinson (25 L. D., 113), wherein the 
Department considered at length the effect of the 6th section of the 
act of March 2, 1889, supra, it was said: 


Congress ee to provide a means whereby every homesteader might acquire 
title to one hundred and sixty acres of auld notwithstanding a prior par bial exer- 
cise of the homestead privilege. 

The case of I Montgomery i is within the spite of the 6th section of the 
act of 1889, supra, and is supported by- these adjudications. 

Your office decision holding said entry for cancellation is hereby 
reversed. | : 

PRACTICE-REHEARING-SECOND CONTEST—RESIDENCE. 
GRIFFIN v. SMITH. 


A decision of the Department, denying a motion for a rehearing on the ground that 
the matters therein alleged. were not in issue at the original hearing, does not 
preclude the Commissioner of the General Land Office, in the exercise of his 
oxiginal jurisdiction, from snbseqnently directing an inquizy, in tle nature of a 
new contest, to determine questions arising since the hearing of the original 
suit. 

A contestant, who claims a right of entry on the ground of priority of settlement, - 
must soe a compliance with the settlement laws and the establishment and 
maintenance of a residence in good faith. 


Secretary Bliss to the Commissioner of the General Land Office, October 
(FL 1.0.) | 13,1897, | (H. G.) 

Ou May 30, 1893, George A. Griffin made homestead entry for the 
SE. 4, Sec. 23, T. 105 N., R. 70 W., in the land office at Chamberlain, 
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South Dakota. On June 19, 1893, Francis A. Smith made application | 
to enter the tract alleging settlement prior to Griffin. A hearing was 
~ had, and the decision of the local officers was in favor of Griffin, and, 
upon appeal, your office affirmed the decision below. Further appeal 
brought the case to the Department, and on November 5, 1895, your 
office decision was reversed and the settlement of Smith upon the 
tract was held to be prior to that of Griffin. | 

On December 6, 1895, Griffin filed his verified ition for a hear- 
ing, duly ecrroborated, addressed to your office, showing his entry and 
— compliance with the law and his notice of the departmental decisions, 

and alleging among other things that since the original contest between 
him and Smith, the latter had not occupied, resided upon, used or - 
cultivated the disputed tract, and for more than one year prior to said 
application for a hearing, had removed from said premises the shanty 
or house placed thereon prior to the hearing of the contest and all other 
improvements, had not placed any improvements thereon, and had 
abandoned such premises and removed from the State of South Dakota. 
This application asks for a hearing in order to show the abandonment 
of the tract in controversy by Smith and the removal therefrom of all 
his improvements. 

This motion was transmitted to the Department and was denied J an- 
nary 13, 1896, for the reason that uone of the matters set out therein 
were in issue at the hearing, or when the decision of your office was 
rendered. 

On February 5, 1896, your office promulgated the decision of the 
- Department, and in notifying the local officers thereof, advised them as 
follows:- 


The case is hereby closed. Smith’s application is herewith returned, and you will | 
advise him that he will be allowed thirty days within which to perfect the same, 
and in the event of his so doing, you will notify Griffin thereof, and allow him an 
opportunity to show that said Smith has abandoned thé land, and is not entitled to 

enter the same. 


In obedience to this order, the local officers refused to silos the appli- 
cation of Smith, the successful contestant, to enter the tract, and ordered 
ahearing. Smith appealed and on May 8, 1896, your office upon motion 
of Griffin, dismissed his appeal because the same was “ from an inter- 
locutory action” and directed that the hearing be proceeded with. 

On May 25, 1896, the hearing was had by stipulation of the parties 
and before the evidence was taken, the attorney for Smith moved to 
dismiss the proceedings on the following grounds: | 

(1) The matter involved is simply one of priority of right and this h has finally 
been settled by the Secretary of the Interior in favor of said Francis A. Smith and 
cannot again be tried in this proceeding; 


(2) The said claimant George A. Griffin was never required to establish or main- 
tain his residence on said land after the hearing in the local office; 
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(8) The said Francis A. Smith was never required after the hearing to continue 
his residence and improvements; and | 

(4) No contest will lie against an adjudicated and finally detaeninba priority of 
right to make entry on a tract of public land. 

This motion was denied by the local officers and the hearing’pr oceeded, 
at which no evidence was offered on behalf of Smith. | | 

Thereafter, the local officers found that Smith had abandoned all his 
rights to thé tract, and’ that the homestead entry of Griffin should 
remain intact and so recommended, and upon appeal, your office, on 
January 5, 1897, affirmed this decision and the enuLy, of Griffin was held 


o) intact. 


Smith appeals. . | | 

The order granting a hearing by your office was purely interlocutory 
in its nature and was not appealable. Such orders will not bereviewed — 
unless an abuse of discretion is clearly shown, as they rest largely 
within the discretion of your office. (Olney v. Shyrock, 9 L, D., 633; 
Horn v. Burnett, 9 id., 252; and Samuel J. Bogart, 9 id., 217.) 

But it is contended that the decision of the Department upon the 
motion for the hearing was final and precluded another hearing. 
‘thereon. 

The reason for the denial of such motion was because the matters 
alleged therein were not in issue at the original hearing. Itis appar ent 
that this motion for a hearing was considered as a motion for a rehear- . 
ing, upon the new matter set up therein, which would not be reviewed 
on appeal. Such was the departmental decision because its appellate | 
jurisdiction had been invoked and in the exercise thereof, matters for- 
eign to the original inquiry involved: in the appeal would not ee 
considered. 

Your office granted the hearing in the exercise of its stieinal juris- 
diction, aud not alone upon the motion, but independently thereof as 
the language of the order indicates, for it directed the local officers to 
allow Griffin, the unsuccessful entryman, the opportunity to show that 
Smith had abandoned the land, at the time the latter attempted to per- 
fect his entry. 

This action of your office was to cause a farther - inquir y to be had in 
the nature of a new contest to determine questions arising since the 
hearing of the original contest, and did not attempt to vacate or set 
aside any action of the Department or to pass anew upon the questions 
there decided. The application for the hearing, it is true, presented 
the same grounds that were urged against the allowance of Smith’s 
application to enter the land, yet these qnestions were not passed upon | 
_ by the Department when the decision was rendered holding that Smith 
was the prior settler, upon the original appeal from your office decision. 
The case of Grothjan v. Johnson (16 L. D., 180), cited for contestee, has 
no application to this case, for in that case the Department declined to 
order a hearing on the ground of newly discovered evidence because 
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the affidavits submitted did -not disclose that the evidence was newly — 
~ discovered. In the.case at bar, the hearing was denied solely upon the. 


- ground that the matters presented were uot involved in the issnes at 


the original hearing, and not because such showing was insufficient. 

While it}has become a well-settled rule that a matter once in issue 
and adjudicated may not be litigated again ( Paxcher v. Gillen, 23 L. Dis 
485-488), the grounds of the motion for a hearing in this case were Hot 
passed upon by the Department nor deemed insufficient, but were 
cousidered as not pertinent to the questions arenen ced: on appeal and 
involved in the original hearing. 

The evidence at the hearing ordered by your office to determine the 
~ abandonment of the claim consists of the direct and cross examination 
of the witnesses for Griffin, as Smith appeared by counsel and offered 

no evidence. It clearly establishes the abatidonment of the tract by 
Smith and his removal from the vicinity of the land. His shanty or 
house on the land was sold and removed fr om the land. His dcclara- 
tions made upon the eve of his clepar ture from the locality with his 
family and household goods to the witnesses were that he intended to 
go “to a better country.” Referring to the dispute over the tract, he 
informed Griffin, bis adversary, that he, Smith, had been beaten twice, 
thought “there was no show for him,” and was satisfied with the dis- 
position of the case. He stated to others that he had left his claim, 
cared nothing for it, and so far as he was concerned, Griffin was wel: 


come to it. These statements were made prior to the departmental — 


décision in his favor and while the case was pending on appeal. 

But, it also appears that Griffin, having obtained a leave of absence, 
left the tract, and did not return, after the final decision in favor of 
Smith was commuuicated to him. However, he left his improvements 
upon the land and maintained: a coustr seine possession thereof by 
cultivating the tract with the aid of others after such final adversé 
decision. | 
_ It is contended that neither of these parties was compelled to remain 
upon and improve the laud during the pendency of the former case 
where the priority of settlement was at issue, and the cases of Jones v. — 
Kennett (6 L. D., 688) and Fletcher et al. », Brereton (14 L: D., 554) are: 
cited in support of this contention. The former of these cases was, in 
effect, overruled by the case of Sims et al. v. Busse ( l4 Lb. D., 429) and 
the latter did not rest upon the question’ of priority of settlement 4s 
between the parties. It is generally held that a contestant who claims 
aright of entry on the ground of priority of settlement must show a_ 
compliance with the settlement laws and the establishment and main- 
tenance of a resideuce in good faith. (Foote v. McMillan, 22 L. D., 280.) 
The rule as to temporary absences of a party in such a suit, during its 


pendency, could not be held to cover abandoument of the claim and the _ 


- gale and removal of the improvements therefrow. — 
Both par ties left the land, Griffin because before his leave of absence 
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expired he was notified of the final decision against him, while Smith 
‘left the tract before the final decision in his favor was rendered. The 
former left his improvements upon the tract, while the latter sold and 
caused his improvements to be removed and abandoned his claim, leav- 
ing the locality with the express avowal that he bad abaridoued his 
claim with the intention of seeking a home in another and distant 
locality and that he would not return. 

it appears that Griffin did not return to the tract because of the 
adverse decision, but still asserted his rights after Smith had aban- 
doned the tract, all asked to have this inquiry at bar instituted. His 
excuse for his absence from the land is undoubtedly sufficient, while 
the absence of Smith was a permanent abandonment of the tract, 
evinced by the sale and removal of his improvements, his departure 
from the locality with the intention to remain, and the express renun- 
ciation of his rights to the tract. — | 

The decision of your office is affirmed. 


NorreRn PaciFic R. BR. Co. Er AL. v. St. josece ROMAN Carn 
OLIC MISSION, ; 


Motion for review of departmental decision of J uly 12, 1897, 25 L. D., 
317, denied by Secretary Bliss October 15, 1897. 


TIMBER CUTTING — APPLICATION FOR PERMIT. 
Srtmam THRESHER AND MILLING COMPANY. 


Applications for more than a second permit, by the same applicant, to cut timber 
from the public lands will not be considered by the Department. 


Secretary Bliss to the Commissioner of the General Land Office, October 
18, 1897. - (A. M.) 


I have at hand your letter of the 14th instant submitting the appli- 
cation of the Steam Thresher and Milling Company for. a permit to cut 
timber from two half sections of unsurveyed non-mineral public lands 
in Idaho, under the act of March 3, 1891, 26 Stat., 1093. 
Your letter states that the company has pace heretofore granted 
‘three successive permits, under which it has cut upwards of 2,000,000 
feet of timber and over 300,000 shingles. 

In submitting the application you have adverted to the decision of 
the Department on June 5, 1897, in case of Riley G. Clark, 24 L. D., 
504, wherein it was held and aed that applications for periiine to 
cut. Aanaber be confined to one quarter section and that 


no applicant shall be accorded a second permit unless it aeons appears that 
- & most urgent necessity exists therefor. | 
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You state that you coustrue the ruling as-to granting a second perinit 
to mean that, 
while the advisability of granting a second permit will be considered, yet, it was 
not in contemplation to consider .extending, in any instance, the privilege of more 
than a second permit. | | 
You have accordingly recommended that this. fourth application be | 
denied and that you be given such advisory instructions as will cover 
_all cases of applications for more than a second permit. 
In answer you are advised that the decision referred to was rendered 
after a careful consideration of the subject and the. limitation of the area 
| was stated to have for its object, | 
: the restriction of the free privilege .... to the needs of the communities... . 
and to guard against the liability of the use of the privilege for speculative 
purposes. . | t 
Under this decision and in accordance with your recommendation 
this application for a fourth permit is hereby denied and you are further 
advised that the spirit and intention of the decision precludes the 
consideration of aD Ecanous for more than a second a under any 
circumstances. 3 : 
The application is estamued herein. 


OKLAHOMA LANDS—SETTLEMENT RIGHT—-SECTION 452 KR. Ss. 
HOSKIN V, CUPPAGE. 


The law requires that residence nist 6 spun tishiod within a re aagaanie time after 
settlement where there is an ailverse claim, and what is a reasonable time must 
depend upon the facts in each case. 

A settler on lands in the Cherokee Outlet who.on | the day of opening makes the run 
| from the Chilocco Indian School reservation is not disqualified thereby. 

A blacksmith hired to work at his trade by the Commissioner of Indian Affairs on an 
Indian School reservation is not, by such employ ment, disqualified under section 
452 R. es ‘to enter pupie lands. 


Acting Seoretar ‘y di yan to the Conia sense of the General Lana Office, 
(EF. L. ©.) -4 - October 20; 1697. | — (C.J. W,) 


October 7, 1893, Lizzie H. Gappase made aaneetead entry, No. 1710, 
for the NW. 4 of Sec, 10, T. 28, R. 2 B,, Perry, Oklahoma. 

November 8, 1893, J nsenh Hoskin filed affidavit of contest: Sabet 
said entry, alleging settlement prior to the entry of defendant and prior 
to any settlement made by her or any other person. 
A hearing was ordered between the parties, and was finally el on 
June 6, 1895, with both parties present and represented by counsel. 
On June 17, 1895, the local oificers, before whom the case was tried, 
rendered their joint decision, in which they found that contestant was 
qualified to make entry, that he was the first to enter upon and claim 
the land for a homestead, and that his settlement was prior to any set- 
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tlement made by defendant and prior to her entry, and they recom- 
mended the cancellation of defendant’s entry, and that plaintiff be 
allowed to make entry. , 

From this decision defendant aceeiien: and on February 12, 1896, 
your office affirmed. the decision of the local officers and held defend. 
ant’s entry subject to plaintiff’s prior right of entry. 

On February 29, 1896, defendant filed a motion in the local office for 
review of your office decision, which showed service of the motion on 
plaintiff, The motion alleged errors both of law and fact. 

On April 23, 1896, upon a re-examination of the record, your office 
denied the inotion on all the grounds stated, and adhered to the orig- 
inal decision. : | 

June 3, 1896, defendant filed an appeal to the Department from your 
office aecisions of February 12, and April 23, 1896, in which the same 
_ grounds of error alleged in her motion for review are insisted upon, 
and the additional one that plaintiff was disqualified by reason of 
being at the time of his-settlement an employe of the Interior Depart- 
ment. The other grounds of error alleged will be first considered. 

In reference to the facts, the register and receiver find as follows: 


On the 16th day of September, 1893, the contestant entered the Cherokee Outlet 
from the hundred foot line running south of the Chilocco school reservation, and 
rau a straight line south to the land in controversy on horseback. Hestuck a stake, 
dug asmall hole, and remained on the land nuntil.after snudown. The stake was 
from two ani a half. to three inches wide, and about three feet wide (high) having 
written on it, ‘‘This claim taken by Joe Hoskin.” He returned to the land on the 
18th of September, and did some breaking, seventy to eighty feet long, and twenty- 
five or thirty feet wide. He returned home at night to the Chilocco reservation, 
where he had lived for several years prior to the opening of the Cherokee Outlet. 
The week following the opening he was on the land every day. He was unable to 
remain on the land at night, by reason of the ill health of his wife. On October 
14th he built a shanty eight by ten, six feet high on one side, and eight feet high on 
the other. About the first of November he had abont three acres broken. During 
the winter was ou the claim every week, with the exception of two weeks, his 
visits usually being made thereto on Saturdays aud Sundays. At this time the con- 
testant still retained his position at the Chilocco reservation as blacksmith, and 
resiced at the same place. He built another house the latter part of February or 
the first of March; bought lumber and building material to the extent of over a 
hundred dollars worth some time in January, in Arkansas City, where the house 
was being constructed. He moved in the house on the 14th of March, 1894. The 
contestant claims that on account of the ill health and extreme debility and weak- 
ness of his wife, by reason of having been eonfined about the first of September, 
1893, he was unable to remove her to the claim. And that he was unable to build a 
suitable house to live in before March, by reason of the failure of an Arkansas City 
Bank, in which his money was deposited. Since taking up his resideuce, he has, at 
different times, made such improvements, until now he has about forty-cight acres 
broken, fourteen acres in wheat, and six acres in oats, twelve in kaffir corn, six in 
cane, and ten acres in orchard, Thesecond house is sixteen by twenty-four, six win- 
dows, aud two doors, ten feet ceiling. Has a stable eleven by twelve, The first 
house placed on the land he converted into achicken house. Has a cave, a good well, 
and a correl 150 square. Has one hundred and seventy-four peach trees, one hundred 
and sixty apple, plum aud cherry trees, seventy-four grape vines, etc. The contestant 
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declares that the improvements placed upon’ the land until the 7th of October, 1898, 
were plainly visible to any person from any point of the claim, and that parties 
_ looking for evidences of settlement conld not have failed to see them. It also 

appears that on the 18th of September, 1893, the contestant placed on the land in 
controversy a foundation, estimated to be eight by ten feet, made out two by six 
scantling, laid in the form of a square, with cross pieces or cleats nailed across the 
corners; and that this was placed on a sod pile about one foot high. 

So far as the testimony in this case shows, the defendant relies upon her entry. 

Your office substantially concurred in this finding of facts, both upon ’ 
the first and second examinations of the record. Its re-examination here 
discloses no error in the statement of facts. 7 2 

So far as appears from the record the defendant never saw the land 
until some time after her entry, but the law charges her with notice of 
the plaintiffs improvemeuts shown to be plain and visible upon it, both 
before and at the time of her entry. 

It is insisted that plaintiff manifested bad faith in so ipae acing in © 

establishing residence. The law requires the establishment of residence 
within a reasonable time where there is an adverse claim, and what is 

a reasonable time must depend upon the os and circumstances of each 
case, | 

The plaintiff ¢ established residence in this case within six months from 
settlement and before the defendant made any improvements, or went 
upon the land. The reason given for the plaintiff’s delay in establish- 
ing residence is the i]l health of his wife at the time, which is shown 
by the testimony of two physicians who treated her. Under the cir- 
cumstances disclosed by the record, this delay will not raise the pre- 
sumption of the abandonment of his settlement rights, the evidence 
showing that he continued to make valuable unprovements up to the 
time of establishing residence, 

It is further insisted that hagiuels as plaintiff had for some years 
resided on the Chilocco school reservation, and made the run from said. 
reservation, that he was disqualified. | | 

This contention is based on the idea that the entering upon or pass- 
ing over an Indian reservation was unlawful. In the case of Welch v. 
Butler (21 L. D., 369,) it was held that the doctrine was not applicable 
_to the Chilocco school reservation. In Grady ef al. v. Williams (23 L. D., 
533,) itis declared that persons who made the run into the Cherokee 
Outlet were not disqualified because they passed over. an adjacent 
‘Indian reservation. — 7 

It remains to consider the eoubention that Hoskin is disqnataed aS 
an entryman by reason of being an employe of the Department of the 
Interior. | 

~Hoskin’s own faernae is relied upon to siiow his ceacionee and 
employment on the Chilocco school reservation. He testified that he 
had resided at the school fur seven or eight years, and was employed | 
as a blacksmith; that he was employed at $50.00 per month, and was 
subject to dismissal at any time. His employment was recommended 
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= the Superintendent arc. approved by the Commissioner of Indian 
Affairs. | 

Section 452 of the Revised Statutes is as follows: 

The officers, clerks, and employees in the General Land Office are prohibited from 
directly or indirectly purchasing or becoming interested in the purchase of any of 
the public land; and any person who violates this section shall forthwith be removed 
from his office. a | - | 

The Department in construing this section has held that it applies 
to clerks and employes in any of the branches or arms of the public 


-gervice under ihe control] and supervision of the Commissioner of the 


General Land Office in the discharge of his duties relatin g to the sur- 
vey and sale of the public lands, and that such employes may not enter 
public lands. McMicken eé al., 11 L. D., 96. 
A blacksmith hired to wots at his ede by the Gamimissionce of 
Indian Affairs at the Chilocco school reservation is not an employe of 
the General Land Office within the meaning of said section, and is not 
. by reason of such employment disqualified to enter public land. 
The defendant having failed to show any material error in your office 
USeisions appealed from, they are hereby affirmed. 





PRACTICE—APPLICATION TO ENTER—ORDER FOR HEARING. 
| GALLUP v. WELCH ET AL. (ON REVIEW). 
No right is secured by an application to make entry that will bar the allowance 


of a hearing, as to the status of the land involved, on the prior application of 
another party. 


Acting Secr etary Ryan to the Commissioner a the Gener al Land Office, | 
(F. L. ©.) : October 20, 1897. i (BF. W. C.) 


With your office letter “K” of September 24, 1897, was forwarded a 
motion, filed on behalf of Wesley ©. Welch, for review of departmental 
decision of July 12, 1897 (25 L. D. 3) in ‘the Shs of J. F. Gallup v. 
Wesley C. Welch, involviiie the W. 4 of the NE. 4, the NW. 4 of the 
SE.4and the NE. 4 of the SW. 4 of Sec. 36, T. 85 N. pies 30 W., Des | 
Moines land district, Iowa. | 

Said case arose upon an application filed by Welch on J anuary 22, 
1889, to make timber. culture entry of the tract In question; which appli- 
anion was rejected by the local officers for conflict with the prior selec- 
tion made by the Cedar Rapids and Missouri River Railroad Company 
on November 26, 1886, and also because the tract-books of their office 
showed the land a have been patented to the State of Iowa under the 

swamp act of September 28, 1850. 3 | 

This land had been selected and reported by the surveyor- meena as 
swamp land as early as May 11,1859, and in the certificate attached to 
the list the surveyor-general certified that the list had been compared 
with the field notes, plats, and other evidences on file in this office, and by the affi- 
davits of said county surveyors or State locating agents, it appears that the greater 
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part of each smallest legal subdivision of the lands embraced in said list is swampy 
or subject to such overflow as to render the same unfit for cultivation, and is there- 


_ fore of | the character contemplated by the act of 28th of September, 1850. 


In a letter from your office addressed to the register and receiver at 
‘Des Moines, dated June 10, 1864, the local officers were [erroneously] 
advised that the tract in question had been patented to the State as 
Swamp land under the act of 1850, and they were directed. to so note 
upon their tract-books, which they did, and the same was duly noted _ 
upon the county records. 
| The tract in question is in Greene County, and as the State had con- 
- ferred the swamp lands upon the county, and the county had contracted 
with the American Emigrant Company, said last mentioned company 
conveyed this land to James Callahan and James C. Savery, and uhey 
_ in turn conveyed it to Gallup on April 4, 1890. 

This tract is within the limits of the grant for the Cedar Rapids aia | 
‘Missouri River Railroad Company, now known as the Iowa Central Air 
Line Railroad Company. In a suit brought by the Anierican Emigrant: _ 
Company against the railroad company, in 1882, to settle the question. 
of conflicting rights between the two companies to the lands claimed to 
be swamp, within said county and within the limits of the railroad 
grant, the railroad company disclaimed any right to the tract here in 
question, together with other land, in consideration of which the Emi- 
grant Company relinquished its claim to other lands claimed to be 
- swamp withiu the limits of the railroad grant. — 

Notwithstanding this compromise iu 1882, it appears that on J une 
30, 1885, the railroad company initiated a paiitest against the swamp. 
_ land claim to certain tracts, including the tract in question, and at the 


. game time filed an application to select the tract here in question as 


indemnity. Upon this hearing the tract in question was adjudged 
not to be swamp by your office letter of November 16, 1886, and on> 
November 24th following, the onpey = application to select was 
' permitted to go of record. 
Subsequently, to wit, on April 11, 1892, your office canceled the com- 
‘pany’s selection Aaeaass of its disse er filed in the suit before referred 
to, and on May 7, 1893, Gallup, who claimed under the swamp grant, 
filed a petition meking that an investigation be made or ordered to 
determine the character of the tract in question, witha view to having 
the same patented to the State as swamp land. ‘To this application 
‘Welch, who had tendered timber-culture application, as before stated, 
on January 22, 1889, filed objections, and in your office decision of 
March 10, 1894, ‘the petition by Gallup, and also the appeal by Welch 
from the rejection of his timber culture application, were considered, 
both. of which were denied. 
In the decision under review it was adjudged that Welch secured no — 
right to the tract in question by the tender of his timber-culture appli- 
cation on January 22, 1889, the land being at that time embraced in the 
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indemuity selection of the Cedar Rapids and Missouri River Railroad 
Company, which selection was not canceled nitil after the repeal of the 
timber- cnlture law. 

On account of the equities in Gallup, and in view of the fact that the 
contest upon which the State’s selection was canceled was instituted 
by the railroad company after it had practically admitted the swampy 
nature of the land, a further investigation was ordered to determine 
the actual char re of the Jand. 

In said opinion the fact. was noted that Gallup, in July, 1894, had 
tendered homestead application for this tract, upon which no action 

appeared to have been taken. And in the opinion it was stated: 
= Should the previ ‘ious adjudication of your office as to the character of the land be 


adhered to; Gallup’s application under the homestead law will then be considered 
and the tract disposed of as other apne land, 


In the motion for review filed on behalf of Welch nothing is alleged 
but what was fully considered at the time of the rendition of the deci- 
sion under consideration, and the motion is. accordingly denied and 
herewith returned for the files of your office. 

- Among the papers forwarded with your office letter of September 24 
1897, is also a motion to revoke the order for a reliearing to Aeiainine 
the character of this tract, filed on behalf of Oscar W. Lowery, who, it | 
appears, in April, 1894, tendered homestead application for the tract in 
question, which application was rejected by the local officers June 29, 
1894; from which action he duly appealed to your office. 

This appeal has not been considered by your office, and in the pre- 
vious decisions of this Department the pendency of said application 
was not mentioned. Lowery claims to have had no notice of the action 

taken upou the applications by Welch and Gallup until after promul- 
gation of the decision under consideration. His claim rests solely upon _ 
his application, presented, as before stated, in April, 1894, which he _ 
asserts gives him a superior right over Gallap; whose oie. eae ae 
cation was not filed until July following. 

It will be noted that in the decision under review no dir ection was 
given to allow Gallup to make entry of the land under his application 
tendered in July, 1894; the action taken was upon his application for 
an investi palion as to the character of the land; which application was 
filed on May 7, 1893. At this time Lowery was not a claimant for the 
- tract ia anestion, and by the tender of his homestead application in 
April following, he secured no such right as would bar the granting of 
the application for a hearing, and his motion is accordingly denied and 
herewith returued for the files of your office. | 

‘Should the tract upon re-investigation be found not to be swampy in 
character within the meaning of the act of September 28, 1850, the 
question as to the respective rights of Lowery and Gallup andor their 

several applications will then be a proper matter for consideration. | 
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PR ACTICE —APPLICA ATION TO ENTER 

al OHN OB, DEVoy. 
The rule laid down in Cowles v. Huff, 4. D., 81, with respect to applications to 
enter made after judgment of cancellation and prior to appéal therefrom, but 


Ww ithin the time allowed therefor, 1s applicable to pending cases. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 


(RG) October 20,1897, (B. M. R.) 


This case involves the NE. 4 of the NE, 4 and § S. 4 of NE. 4, Sec. 22, 
T. 10 N., R.1 E., Humboldt ia district, California, and is before the 
Depar nent ‘upon motion for review, by J ohn I. Devoy, of pola 
decision of J aly 12, 1897. : 

The records shows that on J anuary ol, 1896, the local sfticats trans- 
mitted to your office the appeal of the a Devoy from their decision — 
of January 7, 1896, rejecting his eee to purchase uider the act 
of June 3, 1878 (20 Stats., 89), the Nl. 4 of said section and range, _ 
because heretofore: on June 28, 1895, one William Lupton had made 
homestead entry of the land in controversy, together with the NW. 4 
of the SE. 4 of said section. 

One Isaac Barber, on March 31, 1883, made timber land cash entry 
for the NE. 4 of S66: 22, and dhionca tar: on April 14, 1888, said 
entry was held for cancellation by your office and on December 15, 
1894, finally ordered to be canceled. 
| Devoy’ S application was originally filed in the local office on May 28, 
1888, where it was held to await the disposition of the peoonedings 
aeainiet the entry of Barber. Devoy appealed from the action of your 
office, which, on Mareh 21, 1896, affirmed the decision of the local 
office. The decision of the Department of date July 12, 1897, which 
is now sought to be reviewed, affirmed the action of your office. It 
was therein held that the case of Cowles v. Huff et al. (24 L. D. » 81) 
had overruled the doctrine laid down in ex parte Gauger (10 L. D., 221), 
and that after a judgment of cancellation by your office, and prior to 
appeal from such judgment but within the time Mowed “or acon 
appeal, an application to enter should not have been received. 

The motion for review, while conceding the correctness of the rule 
laid down in the Cowles v. Huff case, urges that, inasmuch as said 
rule was first announced in the case of. Allen v. Price (15 L. D., 424), 
on the 15th day of November, 1892, which overturned and in ‘effect 
overruled the practice theretofore existing, as announced in the said 
Gauger case, the application of Devoy when made was therefore in 
accordance with the law and practice of the Department, and he should 
not be made to suffer by reason of the opamee of holding upon the part 
of the Department. 

This question was. areaayt cima in the Cowlés Vv, ‘Hutt case, 
~ and was decided adversely to the contention now made, inasmuch as it 
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was there held, ‘fan application to enter should not be received during 
“the time allowed for appeal from a judgment cancelling a prior entry 
of the land applied for; nor the land so involved held subject to entry, 
or application to euter, until the rights of the entryman have been 
finally determined;” and the entry of Huff was canceled and me apph- 
cation of Cowles to. enter was allowed. _ 

This disposition of the case was made after a pide cee of the 
question at issue, and no good reason appearing for disturbing the 
same, it is adhered to and the motion for review is denied. 


OKLAHOMA LANDS—SETTLEMENT OES: 


OoPE. v. BRADEN. 


A settler on Oklahama land, who on the day of opening enters the Territory prema- — 
turely, with many others, through a misapprehension as to the signal given for 
“entrance, must show, as against one who eutcrs at the proper time, that no 
acrantage was gained by such premature entry. | 


‘Acting Secretary rey yan to the Commissioner of the General Land Office, 
(F.L.C.) October 21, 1897. - _(P.d. C.). 


The Jand involved in this controversy is the SE. 4 t of See. 12, T, 22 
N., R. 7 W., I. M., Enid, Oklahoma, land district, of Aa inen Lands A: 
Braden made homestead entry September 21, 1893. On September 
30th following, Otho E. Cope filed his affidavit of contest against the 
same, alleging prior settlement ou the land. A hearing was had 
before the local officers, and as a result they filed dissenting opinions. 
In the opinion of the register the testimony of the several witnesses is. 
quoted at some length, and he recommends that the homestead entry — - 
of Braden he held intact and the contest be dismissed. A motion for 


review of this decision was filed by Cope, but was overruled by the 


local officers. The receiver, in a comparatively brief decision recom- 
mends that the homestead entry oe eanceled and oe be allowed to 
make entry. 

Both parties appealed, and your office, ep ictiat of March: 6, 1896, 
reversed the decision of the register and held that Cope was ‘the first 
to reach the land, that he was a qualified entryman and had a superior 
right of entry to that of Braden. In deciding the Hdneruy involved, 
your office held: a er a re 

‘The burden of proving that fs plaintiff made a prema ture entry in tiie texritor yo 
devolved upon the defendant, anc he has failed to show, by a fair preponderance of. 
evidence, that the plaintiff did start in the race before the signal was given by the 
soldier above mentioned. | | : 

_ Motion for review of this decision was filed and denied on May 1 18, 
1896. In that decision it is held by your office: 


The evidence tends to show and by a preponderance does show, that the plaintiff 
' entered the territory a few minutes prior to 12 o’clock noon, central standard time, 
September 16, 1893, but under the facts of this case, such entrance was lawful. He: 


ak 
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entered the territory with thousands at a signal given by one in authority to desig~ 
nate the time when 12 o’clock noon should arrive. Whether the signal was given a” 
few minutes prior to 12 o’cloek noon, it is not pertinent to inquire, so far as the | 
qualification of the plaintiff is conceiied: 7 ; 


Whereupon Braden Des this appeal: ene g1 numerous errors 
of law and fact, | 
~The land in controversy 1s situated less han: one mile from the town 
of Enid, and is about seventeen and a half or eighteen miles north of the 
‘south line of the Outlet, from which point both parties to this controversy 
ran on horseback. The decisions of the register and of your office find 
that Cope prematurely entered the Outlet on the day of the opening. 
There is no doubt in my mind as to the correctness of this finding, 
The receiver in his opinion does not coutrovert this finding, but ‘Says 
Cope went in on the signal. - 

It is shown by the testimony that there were Sav aral thousand people 
assembled on the south line of the Outlet at a point a few miles north 
of Hennessey, where the railroad enters the Strip, and that the line of 
intending settlers extended both east and west.of said railroad track 
where they were congregated on the one-hundr ed-foot strip, on the’ 
morning of the 16th of September, prepar atory to makin g@ the run. 

The parties to this controversy were west of the track, Cope being 
about one-eighth of a mile from it, while Braden was still further west 
and across Buffalo Creek. On this creek there was quite a growth of 
timber, which prevented those west of it from seein g those east. In 
front of the north line of the one-hundred-foot strip was a line of sen- 
tries, posted by the military authorities, to give the signal for start- 
ing by firing their pieces. The line of settlers was practically solid, 
and Cope was in or near the front line. It appears that the railroad 
train, which was a little distance south of the line, after having been 
jonded: was moved up to within a few feet of the line preparatory to the 
start. In moving it up the whistle of the locomotive was sounded, and 
after a few exhausts of steam the great majority of those on the line 
broke and ran into the Outlet. The first break seems to have been 
made east of the raily oad track, but they wereimmediately followed by 
those on the west. The Testimony shows that the soldiers tried to stop 
them, but were unsuccessful save as to a part of them, and those who > 
did remain were largely occupying vehicles. The great majority of 
horseback riders continued on in the rush. Those who were stationed | 
west of Buffalo Creek, where Braden was, bein g hidden from view by. 
the line of timber from those east, did not start until 12 o’clock. | 

The rush thus made started from thirteen to fifteen minutes before 
twelve. This is the time as fixed by the sergeant, who had charge of 
the sentries, and the United States marshals, who were superintending : 
the loading and moving of tlie trains, all of whom were. pen in the 

vicinity and witnessed the start. 
It is clear to my mind, from the testimony, that Cope. was s with the. 
crowd that broke and started at that time. Neither he nor his wit- 
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nesses would swear that they were not present in the Outlet prior to 
twelve o’clock on that day, though the direct question was put to them. 
They all claim they saw the sentry in their vicinity lower his. guidon, 
which they took as a signal for the start, and ran by that. But it is 
not difficult to understand how the sentry, seeing a solid phalanx of 
on-rushing settlers, may have become disconcerted and lowered his © 
flag. Be this as it may, however, the signal for star ting was under- 
stood to be the firing of a gun, aa tliere would seem to be no excuse. 
why, if the settlers had bees *nialed, they should not have halted as 
they were ordered to do and, take Piette places on the line. This many 
of them did do, but it is not claimed that Cope or any of his witnesses 
did so. In fact, itis admitted that he never Se after the start . 
. until he got to his land. 7 
- Under these circumstances it is idle to cteiip to argue that those 
who thus started in the race did not gain an advantage over those who _ 
remained until the lawful time for starting. Under the peculiar cireum-.— 
stances surrounding this prematnre entrance, it may be that those who 7 
made it should not be held disqualified from entering land in the Out- 
let. There seems to have been uo premeditation in making this start. 
It was evidently the result of a belief that the train was moving. into 
the Outlet, and the restless mass took that as a signal for moving. 
It is manifestly unjust, however, that Cope should be given the 
_ advantage he gained by this premature entry, as against one entering - 
the Outlet at the prescribed time. That he did gain an advantage 
over those remaining on the line until the signal was given to start, of 
from thirteen to fifteen minutes, isevident. If he was the first to arrive 
on the land, all other things in the race being equal, he certainly had 
the advantage of Braden to the extent of the time he made the startin 
advance of the legal hour, and in n ny judgment he should not be allowed. 
this advantage. 7 
The burden of proof | is upon the contestant ope to establish the fact 
that he was first upon the tract in a strictly orderly way. He should 
have shown with some degree of. accnracy the time that he arrived at 
the land, and under the extraordinary circumstances surrounding his - 
entrance into the Outlet this showing should have been such as to 
enable the Department to determine with reasonable certainty the time 
of his arrival. From « critical examination of the testimony of Cope 
and his eighteen witnesses it is found to be impossible to ascertain the 
time he did arrive: Hesays himself that he got there at 12:42 or 12:43. 
But while he admits he had a watch be says he did not consult it to 
ascertain the exact time. Noneof his witnesses fix the time from actual 
observation, except his father-in-law who saw him a half a mile away at 
the time he—Cope—got off on the land—and says he then consulted his 
watch aud it was 12.48, All the other witnesses approximate the time | 
as being shortly before oue o’clock p.m. 3 | 
Whatever may have been the number of minutes after twelve o’clock 
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noon, that Cope got to the land, there should be added thereto the num- 
ber of minutes before twelve o clock. that he started from the south line. 
The evidence shows this to have been thirteen or fifteen ininutes. 
Braden started in the race at twelve o'clock noon, on the signal given — 

and ran directly to the land. The testimony a to show that he 
arrived there about 12:55 p.m. There is no question as to his good faith 
in making the start, and Cope admits peony: him on the land ey 
after he got there. — 


In view of the fact that Braden lawfully entered the Outiet, and the _ 


farther fact that. Cope prematurely entered the same, as shown together 
with his failure to show by a clear preponderance of the testimony that 
he did not gain an advantage thereby over Braden, I think his entry 
should be held intact and the contest dismissed. 3 

It is so ordered and your office judgment reversed. 


RIGHT. OF WAY—ACT Or MARCH 38 , 1891. 


WILLIAM Ma ARR. 


An application fora right-of way under fie act of March 3, 1891, can not be approved 
unless it is made to: appear that said right of way Is desired soley for the pur- 
pose of irrigation. 


Seer etary Bliss to the Commissioner of the Candy al Land Office, October 
(F. L. i . | 22, 1897, we (0. Ww. P.) 


I am in receipt of your office letter of Aeigas 25, 1897, submitting 
the papers in the matter of the appeal of William Marr from your office 
decision of June 29, 1897, upon his application for right of way under 
sections 18 to 21 of the act of March 3, 1891 (26 Stat., 1095), for his | 
| Big Creek Reservoir, Denver land district, Colorado. | | 
By your office letter of March 12, 1897, you required the applicant 


to amend his certificate on the imap, filed under the act of March 3, 


1891, to the effect that “the right of way was desired for the sole pur- 
pose ot irrigation.” The applicant failing to make the r equired amend- 


i ment, your office, by the decision appealed from, allowed him sixty. 
days in which to amend his certificate. ‘Whereupon the appa 


appealed to the Depar tment. | 
The applicant asks to be relieved foi said ee iaaerelt upon the 

grounds that, while the right of way is to be used chiefly for irrigation, 
yet a declaration to the effect that it was for that sole purpose would . 
endanger his water right under the laws of Colorado; that, as settle- 
ments that will be made alon @ the line of the outlet will require water — 
for domestic purposes, it is also claimed for such use; and that the 


- applicant‘also desires to make use of the water for a icited: period of 


time for ead purposes, in ue oper ation of hydraulic mining 
| machinery, we. , | | 
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The Department, in tite case of the South Platte Canal Reservoir : 
Co., 20 L. D., 154, held that the act of March 3, 1891, restricts the pur- — 
pose for which the Tight of way thereby eanecd may be used to that 
of irrigation, and that maps of location would not be approved where — 
it appears that the right of way is desired for any other purpose than 
irrigation, and this ruling was adhered to in the case of the Chaffee — 
County Ditch and Canal Company, 21 ve D., 63, in these words: 
‘Unless it is stated that the sole purpose for which the right of way applied for is 
- desired to be used is that of irrigation, the mneDA can not be approved, under the pro- 

visions of the act referred to. | 
. Bull am unable to discover any error in the construction of sail eh and | 

the consequent ruling of the Department in these cases. The reference | 
made by the counsel for the applicant to the act of January 2 21, 1895 
(28 Stat., 635), which grants the right of way for tram roads, canals or 
reservoirs to persons “engaged in the business of mining or quarrying, 
or of cutting timber and manufacturing lumber,” can have no bearing 
upon the act of March 3, 1891. The act of January 21, 1895, is not an 
amendment of the act of March 3, 1891, but the permission provided. 
for in the former is for a different use, and it is not necessary to con- 
sider what rights are granted by said act, as this application is made 
under the act of March 3,1891. I refer also to the case of H. W. O’Mel- 
veny, 24 L. D., 560, in which it is held that the right of way acts of 
March 3, 1891, and May 14, 1896, which is an amendment of the act. 
of January 21, 1895, are so different in the character of the estate 
granted, as well as the uses to which the right of way may be devoted, 
that the permission granted must rest upon one act or the other. 

Your office decision is therefore affirmed. 


CERTIORARI- —-APPEAL—RULE 48 OF: PRACTICE. 


WOLFE y. CORMACK. 


An application for a writ of certiorari, on the ground that the right of appeal was 
lost through the fault of the applicant’s attorney, musé be denied, in the absence 
of any specific charge of fraud or collusion on the part of said attorney. 

An applicant for the writ of certiorari who alleges that the Commissioner erred in 
not reviewing the decision of the local office under rule 48 of praetice, should 
set forth specifically the alleged irregularity of proceeding on the part, of said 
- office, or wherein, with respect to the interest of the government, the decision of : 

_ said office is contrary to existing laws or regulations. | : 


Secretary Bliss to the Commissioner of the General Land Office, ‘Ostiien 
(PLC) 22, 1897. — (W.A.E,) 


Ww illiam H. Wolfe has filed his application for an order directing 
your office to certify to the Department the record in the case of said 
Wolfe v. Robert S. Cormack, involving the NE. 4 of Sec, 31, T. 29 Ni, 
R. 3 E., Perry, one land. district. 
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It appears that on September 27, 1893, Cormack made homestead 
entry for the above described tract, and on October 7, 1893, Wolfe filed 
affidavit. of contest alleging prior settlement. A hearing was had, 
and as a result thereof the local officers found in favor of the defend- 

ant. . Personal service of said decision was accepted by Wolfe’s attor- 
neys on November 9, 1896, and on December 16, 1896, appeal was filed. 
Motion to dismiss the aoneal as 110t filed in time was filed by Cormack, 


and on May 20, 1897, your office. sustained the motion, dismissed the | 


appeal, and aigpescd of the case under rule 48 of practice. 

Wolfe’s motion for review of this action was denied by your office on 
August 21, 1897. | 
Wolte ee filed appeal to the pepatmeata which your office dediived 
to forward for the reason that as he had failed to appeal in timé from — 
the decision of the local officers, there was no right of further appeal | 
to the Department, whereupon | he filed the y esent application for writ 

of certiorari. 

Jt is not aenied that notice of the decision of the local officers was - 
personally served upon Wolfe’s duly authorized attorneys on November 
9, 1896, and that appeal was not filed until December 16, 1896, after the 
expiration of the time allowed for. filing appeal, but itis alleged that 
‘‘your petiticner’s attorneys were not only unfaithful to their trust, 
but your petitioner is honestly ofthe opinion that they got all the 
money they could out of him, and then deliberately sold him out.” 

While it is evident that Wolfe’s attorneys were very negligent, 1t is 
not shown that they were guilty of fraud or collusion. His allegations 
to that effect are general and indefinite and Seem to be based on noth- 
ing more than mere suspicion. 

In the case of Peacock v. epee Heirs (19 L. D., 211-214), it was 
said: 


It would be a fruitless undertaking in the eat cai to attempt to relieve liti- 
gants before it of all the errors, real or imaginary, that they might conclude their 
attorneys had been guilty of, and in the absence of specific charges of fraud it can 
not do so. 


The plaintiff further appeals to the supervisory power of the Secre- 
tary on the grounds that the decision of the register and receiver was 
_ 80 contrary to existing laws and regulations, as shown on the face of 
the papers, that it was the duty of the Commissioner Of the General 
Land Office to go into the merits of the controversy; that had this been — 
done your office decision would undoubtedly have been in his favor; 
and that the failure of your office to go into the merits of the case and 
render decision in his favor is an injury and wrong to him. 

Rule 48 of practice provides that: | 


_ Im case of a failure to appeal from. the decision of the local officers, their decision 
will be considered final as to the facts in ane case and will ne eisuumbod ny the 
‘Commissioner only as follows: — 
1. Where fraud or gross ir ree gularity i is su ugeested oll ‘the face of the papers, 
2, Where the decision i is contrary to existing laws or regulations, a se 
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It is not specifically pointed out in the petition wherein there was 
fraud or gross irregularity. The trial and the decision of the local | 
officers seem to have .been regular i in every respect. As to the second 
exception to the rule, it was held in the case of Watits V. BOUSy En 
(5 L, D., 624,) that (syllabus): | | 

The second exception to tule 48 of practice is only applicable whon it appears 
that the decision of the local office is ‘‘contrary to existing laws and regulations,” © 


as to rights between the claimant and the gover nment, and not with respect to the 
preference rights of others. | 


No sufficient grounds being shown for granting the application for 
certiorari, it is hereby denied. 


— 


HOMESTEAD ENTRY—FINAL PROOY—EQUITABLE ACTION. 
THOMAS HENRY CLARKE. 


The failure of a homesteader to submit final proof under an expired entry, within 
the time fixed therefor by an order of the General Land Office, will not preclude 
equitable action on said entry, where the proof is snbsequently submitted, and 

no adverse claim exists. 


Secretary Bliss to the Commissioner of the General Land Offce, October 
(F. 1. C.) 7 : 23, 1897. | (J. L. McC.) 


On June 8, 1886, Thomas Henry Clarke made homestead entry for 
the SW. 4 of the NW. 4 of sec. 14, T. 36 N., R.7 W., Eau Ulaire land 
district, Wiseoneit 

The time within which final pr oof should be made, in bidet to comply 
with the requirements of the law, having expired, your office on two or 
three occasions notified him of that’ fact, and requested him to make 
such proof. Finally, by letter of October 30, 1895, your office directed 
the local officers to notify him that unless he offered final proof or 
appealed within sixty days from date of such notification, his entry 
would be canceled. 

On May 29, 1896, the local officers transmitted to your office, and your 
office has transmitted to the Department, a letter from said Clarke, 
addressed to the Secretary of the Interior, which the writer evidently 
intended as an appeal. In said letter he sets forth that his health has | 
been poor, that his poverty has prevented his paying the traveling 
expenses of witnesses, etc. — 

On June 15, 1897, he made final proof, showing that he settled and — 
established residence upon the Jand before making entry thereof; that 
he, with his wife and children (the latter at the date of final proof 
numbering nine) have resided upon the land continuously; and that he» 
has cultivated and improved the land to au extent sufficient to oe 
the requirements of the homestead law. 

Your office was warranted in directing the Sirgen to ane final 
- proof within sixty days on penalty of the cancellation of his entry... 
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Such proof was 6e made until long after the period thus prescribed. 
Nevertheless, as the question is one solely between the entryman and 
the government, and no other person asserts any claim. to the land, you 
are hereby directed to submit said entry to the board of equitable 
SIE ICAHN for confir mation, nEder anne 33. 


HOMESTEAD ENTRY-QUALIFICATIONS OF ENTRYMAN. 
WILLIAM GRAHAM, 


A homesteader will not be held to be disqualified by reason of the ownership of more 
' than one hundred and sixty acres, where it appears that the alleged excess 
_ was held under a pre- emption entry that has been subsequently eancelec. 


Se oretaa y Bliss to the Commissioner of the General Land Office, October 
(EF. L. C.) | . BB, 1897. : (J. L. McC.) 


William Graham has appealed from the decision of your office, dated 
March.“8, ee holding for cancellation his homestead entry for the N, 4 
of the SE. 4 and the SE. 4 of the NE. 4 of Sec. 23, and the NW. + of 
the SW. 4 of Sec. 24, T. 160, ye Grand Forks land district, North 
Dakota. ae oe | 

In this case, upon a hearing had as the result of a report made by a 
detailed clerk of your office, the local officers, and subsequently, .on 
appeal, your office, found as a fact that Graham, at the date of making | 
entry for the land described, was the proprietor of more than one hun- 
dred and sixty acres of land in said State of North Dakota. 

It appears from the certificate of the register of deeds, etc., found in 
the record in this case, that said Graham was, ou March 2, 1894, (the 
date of his homestead entry, supra,) the owner of three hundred and. 
twenty acres of land; that on February 28, 1894, (one day before sign- 
ing and swearing to his application for this entry) he executed a deed ~ 
purporting to convey said three hundred and twenty acres to his son, 
Isaac Graham; that said deed was not placed of record, for the reason . 
that the taxes on the land so conveyed were due and unpaid (payment 
| being, under the laws of the State, necessary before registration of 
such instruments); and that, as late as September 26, 1894, (accor ding 
to a reliable certified abstract) the title to said three handeed and — 


_. twenty acres of land was still in the name of said William M. Gr aham. 


Your office decision finds that said instrument was not a bona fide 
conveyance, but a.mere subterfuge for the purpose of evading the law, 
and qualifying himself, in a technical but. fraudulent manner, to make 
_ the homestead entry now in dispute. . 7 | 

aid deed purported to convey to said Isaac. Gham the S. $ of fie 
SW. 4, the NE. 4 of the SW. 4, the SE. 4 of the an W. 4, and the SW.4 . 
of the SE. 4 of Sec. -8, and the N. 4 of. ‘the NE. 4, and the SE, 4 of 
NE. 4 of Sec. 17, T. 160 N., R. 59 W., containing: 320 acres, “ more ue 
less.” | | | 
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By decision rendered of even date herewith, the Department directed 
- the cancellation of said Graham’s pre-emption Gan entry, made January 
8, 1894, for the SW. + of the SE. 4 of Sec. 8, arid the N. 4 of the NE. 4. 
| and the SE. 4 of the NE. + of See. 17, 1 ‘said township and range— 
‘the same never having been earned ie him by compiance With the 
requirements of the pre- emption law. 

The land last above described embraces one hundred and sixty acres 
of the three hundred and twenty acres described in William Grahain’s 
‘said deed to Isaac Graham. ‘The former, therefore, at the time he exe- 
cuted said deed purporting’to convey three hundred and twenty acres, 
was in fact the Jawful owner of only one hundred and sixty acres. It 
therefore becomes unnecessary in this opinion to pass upon the question 
whether said deed was a bona fide conveyance or not. In either event, “ 
he was nob disqualified to enter a quarter section of Jand under the 
~ homestead law. | 

The decision of your office holding: that he was disqualified for the 
reason above stated is therefore reversed, and said entry will remain 
intact, subject to compliance with law. 8 7 


MINING CLAIM—FIRE CLAY. RAILROAD GRANT. - 
ALLDRIT e, NorvHERn PaciFic R. R. Co. 
Land chiefly valuable for its deposits of fire clay is subject to location and sates 
under the mining laws of the United States, and is included in the exception of 


‘(mineral lands” from the grant to the Northern Pacific Railroad Company. 


Acting Secretary Ryan to the Commissioner of the Generat Lani Office, 


—(W.Y. D.) _- November 6, 1897. — (W. A. Bi.) 


The land here involved, viz., the N. 4 of the NW. 4 of Sec. 27, 7.3 S., | 
R. 7 E., Bozeman, Montana, Jand district, is within the primary limits | 
of the grant of July 2, 1864 (13 Stats., 365), to aid in the construction 
of the Northern Pace avalreas. and was nee by the company on 
July 8, 1891. 

It aeons that the commissioners appointed under the act of Feb- 
_Tuary 26, 1895 (28 Stats., 683) to examine and classify mineral lands in 
the states of Montana ane ere returned this tract aS non-inineral 
in character.. 

On October d, 1895, Isaac Alldritt filed a protest against the asst: 
cation and fae: alleeine that he had discovered on the land a valu- 
able deposit of fire clay and had located a portion: of the tract. AS & 
mining claim for this deposit on July 11, 1895. 

A hearing was ordered on this protest and set for January 20, 1896, 
but at the request of the railroad company it was postponed to Penta: 
ary 28, 1896. On the latter named day the protestant appeared and 
submitted testimony, but the company: made default. As a result of 
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- the hearing the local officers found the land to.be more valuable for 
- mwnineral than for other purposes and pee enece that the aeune be | 
canceled to the extent of the conflict. 

_. Subsequently the railroad company filed an application is reopen the 
case, and the local officers being in doubt as to whether they had juris- 
diction to grant the same, forwarded the motion to your. office for 
instructions. Your office called for the entire record, which was for- 
warded, aud considered the matter of the protest on its merits without 
passing upon the question as to whether the case should be reopened. 
- It was held by your office, under date of October 2, 1896, that fire 
clay did not fall within the meaning of mineral lands so as to exclude 
land containing this deposit from the operan of the grant to. said. 
company. — 

From this decision the protestant has appealed. 

At the request of your office this case has been advanced and made 
special for the reason that it involves ah impor tant question which 
should be settled. 

The question is, whether fire clay i is a miner al within sntemplation | 
of the exceptions to the grant to the Northern Pacific Railroad Com-- 
pany, excluding therefrom “mineral lands.” 

In the recent case of Pacific Coast Marble Co. v. Northern Pacific 
BR. R. Co. et al. (25 L. D., 233), it was held that whatever is recognized 
as a mineral by the siandard authorities, whether of metallic or other 
substances, when found in the public lands, in quantity and quality suf- 
ficient to render the land more valuable on account thereof than for 

agricultural purposes, must be treated as coming within the purview of 
the mining laws; and further, that lands containing valuable inineral 
‘deposits, whether of the metalliferous or fossiliferous class, of such 
~ quantity and quality as to render them subject to entry under the 
mining laws, are “mineral lands” within the meaning of that term as © 
used in the exception from the grant to the Northern Pacific Company 
_ for.railroad purposes, and to the State for school purposes. | 

The deposit in that case was marble instead of fire clay as in the case 
at bar, but the reasoning applies fully to the present case. On the 
authority of.said decision, therefore, it is held that land valuable for 
its deposits of fire clay is subject to location and entry under the 

mining laws of the United States, and is included in the exception. of, 
“mineral lands” from the grant to the Northern Pacific Railroad 
- Company. , | 

This raises the question, then, as to whether the tract nas involved 
is more valuable for mineral than for other purposes. Oo 

As stated above, the coat was ex parte, the railroad company 
making default. . 

In its motion to reopen the case the company alleges that an agree- 
ment was entered into between J. H. Seales, a special agent of the 

- General Land Office, representing the government, and vo a 
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the attorney for the Northern Pacific Railroad Company, to postpone 
the hearing to April 16, 1896; that the said special agent wished to 
examine the tract and this could not be done until the snow was off 
the ground; and that owing to a multiplicity of duties the said special - 
agent overlooked the important matter of notifying the local officers on 
the agreement for postponement. | : 

It does not appear that Alldritt, or his attorney, 1 was epngnlea or. 

notified in any way of this agreement to postpone the hearing. The 
register and receiver had appointed a time for the hearing and notified 
the parties. Alldritt appeared at that time and submitted testimony. 
It would be unjust to him to put him to the expense of another hearing 
on account of an agreement for postponement that neither he nor his 
attorney knew anything about. The hearing was regular in ‘every 
‘Tespect, was had at the time appointed by the local officers, and as the » 
company does not make a sufficient showing to warrant the reopenmig. 
of the case, the motion is denied. 

It appears from the testimony that the land involved is rocky and 
wholly unfit for agricultural purposes; that there are not more than 
two acres of grass growing land thereon; that itis underlaid with fire 
clay of a superior quality, which crops out in various places; and that 
the land is more valuable for mineral than for other purposes. 

Your office decision is accordingly reversed and the companys list: 
will be canceled as to the land here involved. : 


MINING CLAIM—OIL LANDS—RAILROAD ‘GRANT. 
UNION OIL COMPANY (ON REVIEW). 


-Lands chiefly valuable on account of the petrolenm deposits contained therein are 
of the character subject to entry under the mining laws, and are not subject to 
selection as indemnity under a railroad grant wherein “mineral lands” are 
excepted from the operation of the grant. © 

Under the mining laws of the United States but one discovery of mineral is required 
to support a placer location, whether it be of twenty acres, by an individual, 
or of one hundred and sixty acres, or less, by an association of persons. 

The case of Ferrell v. Hoge et al., 18 L. D., 81, overruled. 

- The Southern Pacitic R. R. Co. is not entitled to make indemnity selections within ; 

the forfeited primary limits of the Atlantic and Pacific grant, 


Acting g Secretary Ryan to the Commissioner of the General Lani Office, 
(W.V.D.) | November 6, 1897. | (A. B, P.) 


This i is a motion for review of departmental decision of August 27, 
1896, in the case of the Union Oil Company (23 L. D. , 222), The motion 
has been duly entertained, and properly matured for consideration, 

_, On January 16, 1894, the Union Oil Company made mineral entry: 
‘No. 140, covering 78,82 acres of land, situated partly i in section 1, T. 4 
N., RB. 20 W., and partly in section 6, T.4.N., R19 W., Los Angeles, 
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California, and known as the Central Oil Mine. That portion situated 
in section 1, was, on October 3, 1887, selected by the Southern Pacific 
Railroad Company, as indemnity, aides its grant of March 3, 187 1 (16 
Stat. ., 573-9), per list No. 25. 

‘By direction of your office, under date of May 19, 1894, the seaieend 
company was allowed: sixty days, upon notice, to show cause why its 
_ selection should not be canceled, and the mineral claimant was 


required to show a discovery of a valuable deposit of mineral for each twenty acre 
tract, or fractional part thereof, contained in said Central Ou placer, the evidence 
of such discovery to consist of the affidavits of two or more persons. 


From this action the mineral claimant appealed. The railroad ¢ com- | 
pany, in answer to the rule upon it, filed a paper in the nature of & 
protest against the cancellation of its selection, alleging that lands 
containing petroleum are not “mineral lands,” within the meaning of 
that term as used in its grant. 

In the decision complained of it was held, in substance and effect: 
1. That lands containing. petroleum are not subject to location and 

entry under the mining laws; | 
Joe 2, That such lands do aor. fall within the meaning -of the axcdption 

of “all mineral lands” from the grant to the railroad company; and 
_ 3. That even if such lands were subject to location and entry under 
the mining laws, the discovery of mineral on each twenty acres of the 
claim, is a legal prerequisite to a valid location. 

The errors assigned in the motion for review need not be given in 
detail. Itis sufficient to say that, in effect, they deny the correctness. 
of the several holdings of said decision. The further claim was made | 
in the arguinent of counsel, that the entry here involved, in the event 
the principles of said decision are adhered to, should be held as con- 

_ firmed by the act of Congress of February 11, 1897 (29 Stat., 526); and 
that independently of the mineral question, the railroad company pos- 
- gesses no right of selection under its grant, as to the lands in section 1. 

A number of cases, involving substantially the same questions raised 
by the motion, were decided by the Department about the same time or 
shortly after the decision in this case was rendered, and in each case 
the ruling was based upon that decision. Motions for review have been © 
filed in all the cases, and it is represeuted that large and valuable 
- interests are dependent upon the conclusion to be finally reached. The 
questions presented are purely questions of law. There appears to be 
-no-dispute as to the facts. In view of the allowance by the local office 
of the mineral entry, and in the absence of any showing to the con- 
trary, it will be assumed that the lands are chiefly valuable for the 
deposits of petroleum they contain, and that.in this respect the entr y 

was regular, if such lands are BAbIOOE to mineral entry at all. 

Upon this question the theory of the decision complained of appears 
to be that only lands containing metallic minerals, such as gold, silver, 
cinnabar, lead, tin, copper,.and deposits of like nature, were within the 
contemplation of Congress in the enactment of the mining. statutes, 
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and in making the exception of “all mineral lands” from the grant to 
the railroad company; that though scientifically speaking, petroleum — 
is a mineral, yet it is uot such a mineral as will render lands containing — 
ie and chiefly valuable on account thereof, subject to entry under the 
mining Jaws, or exclude them from the grant to the railroad company. 
It is insisted by the mineral claimant, both as a matter of original 
3 construction, and in view of the uniform practice of the Land Depart- | 
ment for over twenty years in permitting oil lands to be entered and. 
patented under the pee mene laws, that said decision is wrong and 
should be revoked. 

_ The provisions of “ie mining statutes, as at pr esent codified for fhe 
act of May 10, 1872 (17 Stat., 91-2), and other acts on the subject, are 
to be found in the Revised Statutes, sections 2318 to ad inclusive. 

- Section 2318 provides that: 

‘In all cases lands valuable for minerals shall be reserved from sale, except as 
otherwise expr essly directed by law. : 

Section 2319 provides that: 

- All valuable mineral deposits i in lands belonging to fins United States, Leth sur- 
veyed and unsurveyed, are hereby declared to be free and open to exploration and 
ae and the lands in which they are found, to occupation and purchase 

under regulations prescribed by law, and according to the local customs | 
or nilée of miners in the several mining districts, so far as the same are applicable 
ald not inconsistent with the laws of the United States. 

Sections 2320 to 2328, inclusive, prescribe rules and regulations to 
govern the location of “mining claims upon veins or lodes of quartz or 
other rock in place bearing gold, silver, cinnabar, lead, tin, copper, or 
other valuable deposits,” and provide tle manner of obtainin g title from 
the government for such mining claims. 

By section 2329 it is provided that: 

Claims usually called “placers”, including all forms of deposit, excepting veins of 
quartz, or other rock in place, shall be subject to entry and patent, under like circum- 
stances and conditions, and upon similar proceedings, as are provided for vein or lode 
. claims, 

Ji is under this last section that the Br euCauO” for patent ey the 
- mineral claimant is preferred. 

The first departmental circular on the subject of the inining laws, was 
issued by Commissioner Drummond of the General Land Office, on J wy 
15, 1873 (Copp’s Mineral Lands, 61). In defining what constitutes “a 

valuable mineral vere within the meaning of those laws, a Com- 
‘missioner said: | 

That whatever is recognized as a mineral by the standard authorities on the sub-— 
ject, where the same is found i in quantity and quality to render the land sought to be 
patented more valuable on this account than for purposes of agriculture, should be © 
treated by this office as coming within the purview of the mining act of ae 10, 1872. 

It was further stated: 


—_ “The language of the statute isso comprehensive, and capable of such liberal con- ° 
struction, that I cannot avoid the conclusion that Congress intended it as a general 
mining law, “‘to promote the development of the mining resources of the United 
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States,” and to afford amethod whereby parties holding the possessory right under 
local laws and regulations could secure title to tracts containing valuable accretions 
or deposits of mineral substances, except when a special law might intervene, reserv- 
ing from sale, or regulating the disposal of, particularly specified mineral-bearing 
lands. 7 aa 


In answer to certain inquiries ee gave rise iy én cir cular, it was 
said : a: = | 

_ I therefore sapiy that lands valuable on account of borax, carbonate of cdi nitrate 
of soda, sulphur, alum, and asphalt, as well as ‘‘all valuable mineral deposits,” may 
be applied for and patented under the provisions of the mining act of May 10, 1872. 


Following this circular, on January 30, 1875, it was held by Commis- 
sioner Burdett, that lands containing valuable deposits of petroleum 
may be entered under the mining act of 1872 (Sickles’ Mining Laws, 
491); and on March 31, 1882, Commissioner McFarland, after stating. 
that “lands containing ‘leposite of petroleum have been entered as 
placers and patented as such,” held “that lands of that character are 
subject to entry aud disposal according to the law and teceulenons relat- 
ing to placer claims.”. 

In the case of W. H. Hooper (1 L. D., , 560-1881), the views expressed 
in the circular of July 15, 1873, were coneurred in and approved by 
Secretary Kirkwood. And in the case of Maxwell v. Brierly (10 C. L. 
O., 50-1883), Secretary Teller, after referring to said circular with 
approrel held that lands éontaiuing deposits of “gypsum and lime- 
stone, . . . asphaltum, borax, auriferous cement, fire-clay, kaolin, 
mica, ‘marble, petroleum, slate, and other substances,” when more val- 
uable on account of such deposits than for agricultural purposes, are 
subject to the operation of the mining laws. 

Such are some of the reported rulings and decisions of the Land 
Department, made shortly after the mineral land laws became a part 
of the public land system, and by the officers of the government, 
| charged with their administration. As contemporaneous and uniform 
interpretation, they are entitled to great consideration. : 

From an examination of the records of your office, which I have 

caused to be made, it is ascertained that ever since the circular of J uly 

15, 1873, until the date of the decision complained of, the practice of 
own g entry and patent for lands chiefly valuable for their deposits | 
of petroleum, under the law and regulations relating to placer claims, 
has been continuous and uniform. Under this practice a large number 
of patents have been issued, and very large and valuable property . 
interests have been acquired. Until the decision in this case, the cor- 
— rectness of the practice does not appear to have been questioned, and 

for that reason no case distinctly presenting such a question ever 
reached this Department. The case of the Piru Oil Company (16 L. D.,. 
117), was a contest between said company as applicant for patent under 

_ the:mining laws, for several “oil mine” claims, and a homestead entry- 

man of a part of the lands embraced in the mineral locations; but no 
question as to whether the lands were of the character subject to 
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mineral Site vaporers to have been scwaned: . The. decision, which 
was in favor of the mineral claimant, was nevertheless an adj udication 
to the effect that oil lands are mineral lands subject to location -and 
entry under the mining laws, if the requisite conditions as to value are 
shown to exist; otherwise the mineral locations could not have been 
sustained as against the homestead entry subsequently allowed. The 
principle; though not discussed, was necessarily involved, and the deci-- 
sion sustaining the mineral locations and entry, 1s therefore not without. 
weight. The case of Roberts v. Jepson, (4 L. D., 60), was a similar con- 
test. It was there held by Secretary Lamar that the mineral claimant 
had “failed to establish the character of the land as oil land,-and, 
therefore, subject to location under the mineral laws.” ~ 

Sufficient has been said to show that ever since the circular se J uly. 
15,1873, until the date of the decision under review, the practice of the 
Land Department has uniformly been to allow entries under the mining 
laws of lauds containing valuable deposits of petroleum, and that this 
view has obtained to such an extent that, many titles to lands patented 
as mineral because of the valuable oil deposits . contained ‘therein, are — 
now dependent upon it, Such having been the generally accepted view | 
for so long a time, and extensive property rights having. been acquired 
under the law as thus construed by the officers of the. _government 
whose duty it was to administer it, the demands of simple justice would 
seem to require that there should be no departure from. that construc- 
tion at this late day, unless called for by the clearest evidence of error, 
as well as the strongest reasons of public policy. 

In the case of United States v. Moore (95 U. ee 760) the supreme: 
court said: 


The construction given to a statute by those ee ged with the duty of peace 
itis always entitled to the most respectful ponatderaien, and ought not to be over- 
' mute? without cogent reasons. 


And in Brown v. United States (113 U. g,, 568) it was ba that:.. 


In the construction of. a doubtful and ambiguous law, the contemporaneous con- 
struction of those who are called upon to act under the law, and were Bpporice to 
carry its provisions into effect, is entitled to great respect. a ae 


‘These authorities are directly in point, and in view thereof, the con-: 
struction in question, even though it were regarded of doubtful cor- 
rectness, as: an Oe na Propostaen; should, in my judgment, ‘be Sus- 
tained. , 

It is proper, in this connection, to refer to the act of February 11, 
1897, supra, passed soon after the decision under review was s rendered. 
By that act it was provided: e 3 7 


That any person authorized to enter lands under the mining laws of the United 
States, may enter and obtain patent to lands containing petroleum or other mineral 
oils, and chiefly valuable therefor, under the provisions of the laws relating to placer: 
mining claims: Pr ovided, That lands containing such petroleum or other mineral 
oils which have heretofore bean filed upon, claimed, or improved as mineral, but not _ 
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yet patented, may be leld and patented under the provisions of this act the same as 
if such filing, claim or me a were subsequent to the date of the passage — 
thereof, 

The language of ine act clearly indicates, ane the debates of Gert 
gress, as well as the report of the Public Lands Committee of the 
House-on the bill, unmistakably show, that it was. passed for the pur- 
pose of restoring the practice which had prevailed in the Land Depart- 
ment prior to the decision under review. In the House Committee’s 
reportreference was made to that decision in connection with some of the 
 éarlier es on the sapiney as hereinbefore set out, and inter alia, it 

was said: ) | 

Public lands containing petroleum and other mineral oils” have been held ona 
patented under the placer mining acts of the United States for many years past 

. Lhe bill. simply provides by legislation for procedure in the entry and 
aurentine of those lands aloug the lines that have been pursued in the past under 
the decisions of the General Land Office; so that there is no departure whatever from 
the procedure in the past for the aevelopinent and acquirement of such properties. 

_ This legislative action, so promptly taken after the departure from the 
earlier rulings and the long established practice thereunder, is signifi- 
cant, and can hardly be considered as less than a disapproval by Con- 
gress of the changed ruling. 

Several cases were cited in the argument from the supreme court of 
the State of Pennsylvania, on the question as to whether petroleum is 
a mineral within the meaning of certain mineral reservations in con- 
tracts and deeds of conveyance between private parties. One case is 
quoted from quite extensively in the decision under review. None of 
these cases, however, involved the meaning of the word “mineral,” or 
the term “mineral lands,” as used in the public land laws, or in erants 
to railroad companies. They cannot be relied upon, therefore, as con- 
trolling precedents, or, in my judgment, as persuasive authority of muen 
weight, in the decision of this case. 

In the case of Gird et al. v. California Oil Company, decided in 1894, 
by the United States circuit court for the southern district of Cali- 
fornia (60 Fed. Rep., 531), certain lands containing valuable deposits 
of oil were involved. Each party to the controversy asserted claim 
under the mining laws, and the suit was to determine the Bee es B08: 
session. In its opinion the court said: ee ae 
- The premises in controversy ate oil bearing lands, the government title to which, 


under existing laws, can alone be acquired pursuant to the provisions of the mining 
laws relating to placer claims. a : a: 


- Phe right of possession was adjud ged to the ‘dsishiaant: and it will 
_be observed that the adjudication was under the then existing mining 
laws, relating to placer claims. This was in entire harmony with the 
° contemporaneous and long continued construction by the Land ea 
ment, as hereinbefore shown. 2 

- In the recent case of Pacific Const. Marble Company 2 v. Northern 
Pacific Railroad Company and State of Washington (25 L. D., 233) the 
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direct question as to what are “mineral lands” within the meaning of 
the mining laws and the exceptions contained in railroad and other 
land grants by Congress, was involved. After an elaborate and. ex- 
_haustive consideration of the subject, the pee arEneny there decided 
to adhere to the rule: 
That whatever is pocvmnieed: aS a faenerel by the standard authorities on the sub- 
ject, whether of metallic or other substances, when the same is found in the public 
lands in quantity and quality sufficient to render the land more valuable on account 
thereof than for dgricultural PHEpORSS, should be treated as come within the pur- 
view of the mining laws. 


_ And it was further held: 


That lands containing valuable mineral deposits, suction of the metalliferous or 
_ fossiliferous class, of such quantity and quality as to render them subject-to entry . 
- under the mining laws—that is, when they are more valuable on account of such 
Inineral deposits than for agricultural purposes—are ‘mineral lands”: within the 
meaning of that term as used in the exception from the grauts to tho railroad com- 
pany and to the State. : 


Congress, by the act of Penuaryt 11, 1897, supra, senueedls recognized ; 
petroleum as a mineral oil, and it was not disputed in the argument 
that the same is recognized as a mineral by the standard authorities 
on the subject, nor is it denied that the lands in question are chiefly 
valuable on account of the deposits of petroleum contained in them. 
They, therefore, come clearly within the principle and rulings of the. 


ease last cited, the discussion in which it is not necessary to repeat, and 


in view thereof, as well as of the long continued practice of the Land 
Department i in permitting the entry and patent of oil lands as mineral, 
as hereinbefore set out, it must be held that they are lands of the char: 

acter subject to entry under the mining laws; and for that reason the 

portion thereot situated in section 1, could not be legally selected as 

indemnity by the railroad company even if its right to select the same 

were otherwise conceded. : 

These conclusions render it unnecessary to discuss the matter of the | 

confirmatory operation of the act of February 11, 1897, supra. 
_ We are brought, however, to the further question raised in the argu- 
ment: What are the rights of the railroad company under its grant, 
independently of the mineral question, with respect to the land in sec- 
tion 1? This land was within the primary limits of the grant by ‘act of 
July 27, 1866 (14 Stat., 292), to aid in the construction of the Atlantic | 
and Pacific Railroad. It is opposite the uncompleted portion of that 
road and was consequently included in the. forfeiture declared by the 
act of July 6, 1896 (24 Stat., 123). It is also within the indemnity limits 
of the grant, supra, to the Southern Pacific Railroad Company. 

The question as to the right of the Southern Pacific company to- 
make indemnity selections within the forfeited primary limits of the | 
grant to the Atlantic and Pacific has been finally determined adversely — 
to the Southern Pacific by the supreme court in Southern Pacific Rail- 
road Co. et al. v. United States (168 U. S., -), and a discussion of 
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any claimed rights under the railroad’s selection of the Jand. here in. 
question is, therefore, unnecessary. | 
- The only remaining question to be determined relates to bie: doctrine 
announced i in the decision under review, following the case of Ferrell 
v. Hoge (18 L. D., 81), to the effect that the mining laws of the United 
_ ‘States absolutely require a discovery of mineral-on each twenty acres 
, of a placer location... It is insisted that the doctrine. is without just 
foundation in the statute, and that its application, especially i in Cases — 
like the present one, ronld tend to subvert rather than promote the 
main purpose of the law (which was to encourage the development of 
the mineral resources of the country), for the reason: that: ‘by the sink- © 
ing of a discovery shaft on each tweuty acres of an oil:claim of.one | 
hundred and sixty acres or less, the oil in its crude: state:would-be 
attracted to the several vents thus opened, instead of being dr awl to. 
the main well or working shaft of the claim—a thing ‘said to. be in all 
cases essential to the development and profitable working of such. claims. 
As shown by the statutes hereinbefore. quoted, placer claims are 
-made “subject to entry and patent, under like circumstances. and con- 
ditions, and upon similar proceedings, as are provided. for vein or lode 
claims.” On the point now being consider ed, ‘the “circumstances and 
conditions,” and the «“ proceedings,” requisite in vei or lode claims, 
are, that ‘*no location of a mining claim. ‘shall be made ‘until. the dis. 
covery of the vein or lode within the limits of the. elaim located. v 
This provision of the law distinctly. makes discovery the basis of all 
vein or lode claims. ‘Th ere can. be no legal location. until there has been 
a discovery. It is to be observed that discovery. and, not. discoveries 
is what is required on each ‘claim before location. | “This ‘requirement. 
or condition | applies to every ‘elaim whatever its: dimensions, whether 
equal to or less than the, maximum area. ‘allowed. Placer. claims are 
declared to be subject to entry and patent under like circumstances. and 
conditions and upon similar proceedings. The statute demands that dis- 
covery shall precede a vein or lode location, and the only demand as to 
placer claims, is that they shall. be. pr eferred under like circumstances: 
and conditions, and upon similar proceedings, . ‘There i is nothing in the 
— statute requiring different: ‘proceedings in the. matter. of discovery on 
placer claims, from those required. for vein. or lode claims. "The law is 
precisely the same. in both cases: that no Tocation. can, be. made until 
_ there has been a discovery of mineral within. the. limits of the claim. 
located. A placer location, if. made by an association of persons, May 


- inelude as much as. one. hundred: and sixty, ACTeS.. a i. is nevertheless 


a single: location, ‘and as such, only. one. ‘discover: y is, ‘by the statute, 
- Tequired to support. ‘it. The provision in, ‘section. 2331; that “no euck 7 
location shalt includé more than tweuty act es for each tadividn al claim- 
ant,” does not. militate against, this view. A placer location may be of 
a greater or less quantity of land, according | to the number. of persons — 
| uniting in it, the only liniitations in this respect, being: that it shall not 
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include more than twenty acres for fan individual, or one e hundred and 
sixty acres, as a whole. Whatever its area, ees but one. discov- | 
ery of mineral within the limits of the claim is required to precede its 
location, If it be of twenty acres, located by one or more persons, it 
must be based on discovery; or, if it be of one hundred and sixty acres, 
by eight or more persons, it is but one location, and but one discovery 
is required by the statute. This was the coustruction given by the 
supreme court of Montana (1894) in the case of McDonald v. Montana 
‘Wood Oo. (35 Pac. Rep., 608), and it seems. to be in accord with both - 
the letter and spirit of the law. In view thereof, and of what has been 
herein said on this point, T-am constrained to hold that but one discov- 
ery of mineral! is required to support a mining location uuder the placer 
laws, whether it be of twenty acres by an individual, or of one bhun- 
‘dred and sixty acres or less, by an association of persons, The case of | 
- Ferrell v. Hoge et al., supra, is overruled. | | 
This diseussion and ruling is confined to the discovery sequined by 
the mining laws of the United States. It j is not claimed that the case 
is affected by any local laws or regulations, and it is, therefore, not 
necessary to now consider or determine the authority of a State or 
Mining district to make regulations governing the matter of discovery. 
— It follows from the for egoing that the decision under review must. be 
and the same is hereby vacated. ‘The mineral entry in question will — 
be allowed to stand, and if satisfactory in other ReeRect than those 
herein considered, may be passed to ene 7 


. CONTEST—RELINQUISHMENT— ‘LERV ENING ENTRY. : 
McGREGOR ». OWEN EY AL. | 


Whar a relinguishment is ; filed during the pendency of a contest, on which nities 
has not issued, and a third party is allowed to enter the land involved, the bur- 
den is: upon the contestant to show rons the charge, ag Jaid in said contest, is 
well founded. 

A relinquishment can not be held to be the result of a contest, where, at the date of 
its execution, notice had not issued on said contest, and the entryman in good 
‘faith had cured any- default on his part that may have existed prior thereto. 


Si Bliss to the Commissioner of the Gan Land Office, November 
(W, V. D.) : | 11, 1897. Ho aoe 


The record in 1 this: case is as follows: . 

On April 20, 1892, Fernando I. Owen made homestead entry for lots 
7 and 8 and the BE. 4 SW. 4 of Sec. 32, T. 12 N., R. 7 W., Oklahoma 
land. district, Oklahoma; and on September 17 following. he relin- 
quished ‘the. EH. 4 SW. 4 of said entry in Seuuoiony ae a contest with 
an adverse claimant. 

On October 22, 1892, Clarence H. MoGregor filed a an affidavit of con- 
test, dated October 20, 1892, against Owen’s entry. alleging abandon- 
ment and failure to exeabligh resideuce, 
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On June 16, 1893, Owen relingnished the remainder of his said sate 
namely, lots 7 and 8 and Nathaniel R. Beach made homestead entry 
therefor. In the mean time no notice was issued nor hearing had on 
McGregor’s contest. | a 
— On August 25, 1893, proceedings were instituted by McGregor assert: 
ing his prefereuce right to enter the land by reason of his contest 
against Owen’s entry, and Beach was required to show cause why his 
entry should not be canceled. On September 7, following, Beach filed 
his showing wherein it was set out that he purchased Owen’s relin- 
quishment for valuable consideration, and that his entry was made in | 
good faith; that the charges in the contest affidavit were not true and 
that the records of the local office failed to show any contest against 
the land in question. He also filed a motion to dismiss McGregor’s 
contest because the affidavit was premature, six months not having 
elapsed since the entry of Owen to date of the contest affidavit. This 
motion was sustained and McGregor appealed to your office, where 
~under date of October 1, 1894, the case was remanded for a hearing. 
Upon the testimony submitted the local office, on August 31, 1895, 
| rendered the following decision: 


— That Beach paid Owen $515 for his improvements and roliuquialinedt: that there 
was no notation of this contest on the tract book at the time Beach examined it. 
It is also in evidence that Beach had heard that MeGregor had filed a contest against 
said entry and contest docket ‘‘D” shows that said contest had been filed on October 
22,1892. Owen says that McGregor told him that he placed said contest on the rec- 
ords to protect the entry—in other words that the contest was “friendly”—and that _ 
he, Owen, only relinquished because he cousidered that he had got enough for it.’ 
~ McGregor denies telling Owen or others that it was a friendly contest. Owen admits 
that he moved into his house the 22, or 23, of October, 1892. An effort is made to 
contradict him by the witness Hudson, who says that he hauled Owen and his goods 
from EK] Reno to the claim on the 17th day of October, 1892; that he found Owen in | 
_ FE] Reno about 2 o’clock that day. Hudson is very flatly contradicted by Joseph 
Newell who swears that he and Owen started on a hunt on the 17th ies of maroney 
1892, at about 11 o’clock a. m. of that day and returned on the 22nd. 
_ We think, under the evidence, conflicting as it is, that oo issues are to be found - 
in favor ot the contestant. 


Beach’s entry was accordingly recommended for cancellation, fom 
which decision he appealed to your office. 

-On April 21, 1896, your office reversed the decision of the local office, 
coucluding as follows: 3 


It is shown that Owen’s return to the land was in good faith and that ity was not 
in pursuance of auy threatened contest by McGregor. It also appears if Owen had 
not reached the land on October 22; 1892, when the contest was filed, which is doubt- 
ful, that he cured his laches before any notte of contest was issued or served. 

An entryman contested on the ground of abandonment can show that he had cured | 
his laches before service of notice, and.an inter vening entr yman can likewise show 
that the prior entryman had cured his laches. The foundation of any right or claim 
the contestant may acquire is the truth of the charge made against the entry, and 
the relinquishment of an entry pending a contest and the tmtervention of another 
entry does not relieve the contestant of this burden in the presence of such adverse 

right. There is no reason why the contestant sbould not be required to earn the 
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benefit under the 2d seat ig of the act of May 14, 1880, and if the charge is false, or 
for any good reason cannot be maintained, then any claim thereunder would be an 
unconscionable one, 

I find that McGregor has: no claim to the said land either in equity or under ¢ any 
of the technical rulings of the Department. 

There is some doubt that the contest was ever filed in good faith. However this 
may be, no notice was ever issued thereon or any step taken to obtain a hearing, 
until the entry attacked had been relinquished, and after the entryman, if he had 
been guilty of Jaches, had cured them. 


McGregor has appealed to this Department, alleging as error, sub- 
stantially, all the findings of your office. 

As a question of law it is contended by McGregor that only Owen 
himself has the right to make the affirmative defense that his default 
was cured before notice, said defense being a personal one and not 
- transferable. Such contention does not seem to be well made. In the 

ease of O’Conner v. Hall et al. (13 L.D., 34) it was held— a 
- An entry allowed on arelinquishment during the pendency of contest proceedings, 
should not be canceled in the interest of the contestant, on the subsequent successful 
termination of the contest, without affording such intervening entryman an oppor- 
tunity to show cause why the contestant is not entitled to enter the Jand. 

In the case at bar McGregor is not a successful contestant, while on 
the other hand Beach filed with the relinquishment his application to 
enter, which was allowed. This gave him a claim of record which 
could not be canceled without due process of law. Jn the face of this _ 
claim of record the burden was upon the contestant to sustain the | 
charges contained in his affidavit, which were necessarily directed to 
the laches of the entryman. Thus Beach, as the purchaser of the 
entryman’s relinqguishment, was properly in a position to show in 
defence that the said entryman never abandoned the land as charged 
or that he had cured his laches, Beach’s rights being dependent upon 
such showing, or rather upon the rues of pen oor to prove his. 
charges. 3 

The testimony in this case as to many acount facts is very. con- 
flicting. . Several witnesses, as set out in both the decisions below, 
testified that the contestant had declared that bis contest was a 
“friendly” one brought for the purpose of protecting Owen’s entry. 
The former relations of the contestant and entryman would seem to lend 
some strength to such a belief. It was shown that the contestant was. 
employed to build the entryman’s house on this land. The positive 
_ testimony of these witnesses, which was only contradicted by the entry- © 
man himself, justifies the finding of your office, namely, “there is some 
doubt that the contest was ever filed in goed faith.” 

The contestant’s affidavit is dated October 20, 1892, but he says that 
it was sworn to on the evening of October 21. However this may be 
the filing of said affidavit on October 22, gave the contestant a right 
- to proceed against the entry, if exercised within a reasonable time. In 
this connection it is proper to state that McGregor’s contest might very 
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properly have been dismissed for want of diligence in prosecution. No 
notice was ever issued. thereon, and McGregor instituted proceedings 
for the first time on August 25, 1893, in support of his alleged prefer- 

ence right. It is very evident that these proceedings were induced at. 
that time by a knowledge of Owen’s relinquishment. in the case of 
_Luchsinger ® Grubbs et al, (18 L. D. , 366) it was said— | 

A canhostauks 1s bound to ‘pursue the prosecution of ie Renters with all teasonalile 
diligence, and where such rule is not observed the government may properly regard 
the contest as abandoned and proceed accordingly. 

McGregor states that he made a partial arrangement with an attor- 
ney to. attend to the matter of his contest, but that he heard nothing © 
more from him. This can scarcely be regarded aS a satisfactory. expla- 
nation for failure to ee his contest until ten mon ths after the same 
was filed. | 
There is some doubt aS to the Beate ae when Owen rehanaed to his 

claim. There is no doubt, however, that his said return was not induced 
by a knowledge of MeGr egor’s contest, Iti is shown that the week prior 
to returning to the land he went on a hunting expedition. When. on 
his way to the land, immediately after his return from the hunt, he met 
the contestant McGregor, who informed him of the contest. So far as 
the record shows, this was the first information he had of the contest. 
This fact is of considerable importance as being strongly indicative, 
when taken in counection with the fact of his continuous residence 
thereafter on the land until he relinquished, that Owen’s return was in 
pursuance of a previous bona fide intention to make this land his home. 

From the above it will be seen that while Owen probably was not 
residing on this land at the time he met McGr egor, yet he was ‘return- 
ing to said. land, his action in that respect not being induced by actual 
knowledge of the impending contest. It is well settled, however, that 
compliance with the law, after contest is filed and before notice thereof | 
is issued, will cure a prior default and defeat the contest. In the case 
of Scott », King (9 L. D, , 299) it washeld—_ .  * 


Actual. knowledge of an impending contest will not niajadies: the elsiaaud if bis 
subsequent compliance with law is in pursuance of a previous bona. fide intent. _s 

_As previously set out herein evidence of Owen’s intention is found 
in the fact, taken in connection with his future residence, that he was 
returning - the land before he was informed of the‘contest. He had 
six months from date of entry. within which to establish his residence, 
and the fact that he returned at the expiration of that time, can not be | 


given any considerable weight against him in-face-of his:subsequent 


compliance with law.. In the case of Brown.». adi ae _ 141) it 
was Said— . 


A contest should be dismissed when the detault is cured in : good faith before the 
local office acquires jurisdiction in the case. | | : 

What constitutes jurisdiction in the present connection is set forth — 
in the case of Slayton v. Carroll (7 L. D., 198) as follows: 
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Jurisdiction is acquired by due service of notice upon the claimant and if there 
has been no legal notice to the claimant, then there is no authority i in the local one 
to adjudicate his rights. - 
~ A contest charging failure to establish seeiden and. abandonment must fail, 
when, prior to legal service of notice thereof, the entryman has cured his laches. 


-No notice was issued: on M cGregor’s contest, consequently the records 
of the local office failed to show service of such notice. Beach appears 
to have acted in good faith; he paid a valuable consideration for the 
- Improvements on this land, aa in making his entry acted upon infor- 


mation. received from the local office. There was no. notation of — 


McGregor’s contest on the tract book at the time Beach examined it. _ 
Beach states that he employed an attorney to look the matter up and 


the said attorney reported to him that there was’ nothing against the 


land. The attorney who filed the relinquishment and placed. Beach’s: 
entry of record testifies that the receiver told him that the land was 
clear. In the case of Heptner v. McCartney, (LL, D. , 400) it was held 
in substance that the initiation of a contest, so far as “thé rights of the 


-entryman are concerned must be considered as of the date of his = 


appearance at the hearing g, in the absence of actual or r constructive 
notice. : 


Owen’s ‘residence on this land prior to the time of his relinquishment _ 


must be regarded as being in pur suance of a previous bona fide intent, 
unless it is clearly shown that said residence resulted from the actual 
knowledge of McGregor’s impendin g contest. On this point the Depart- 
ment is of opinion that the preponderance of the evidence does not 
show that Owen’s residence was due to his knowledge of said contest, _ 
and that he cured any laches he may have been guilty of, prior to his 
; relinquishment. . 
This brings the case to a éousilération of the question as to whether 
Owen’s relinquishment was the result of McGregor’s contest.  Gener- : 
, ally, when the contest has been properly brought a relinquishment has — 
- been considered to be the result thereof and not allowed to bar the 
_ preference right. But this is presumptive merely, and if the evidence 
leads to the conclusion that it was an independent transaction and not 
-evideuce of abandonment, it will not inure to the benefit of the con- 
testant. The contest was filed October 22, 1892, and the relinquishment 
was not executed until June 16, 1893, between which dates the contestant _ 
had abundant opportunity’ to prosecute his charges. It already has - 
' been found from the evidence presented in this case that there is doubt 
as to whether the contest was brought i in good faith and that there has: 
been evident want of diligence-in its prosecution; also that the entry- 
man’s compliance with law after knowledge of the contest was not 
the result of such knowledge, and that he had cured any laches of 
- which he may: have been guilty prior to his relinguishment. From the 
same evidence the Department is of opinion that the said relinquish-- 
ment can not be regarded as the result of the ONE =u onice we 
decision is accordingly affirmed. a 


364 ‘DECISIONS RELATING TO THE PUBLIC LANDS. 


INDIAN LANDS—APPROVAL OF LEASES—ACT OF JUNE 7, 1897. 
SISSETON AND WAHPETON INDIANS. 


Under the special provisions made in ine act oe June 7, 1897, re Sisseton and Wah- 
peton Indians may lease their allotted lands for ening and grazing purposes 
without the supervision of the Secretary of the. Interior ; but leases of lands 
executed by said Indians for mining or business purposes remain under Ong gen- 

_ eral nus) and require the approval of the Secretar y. 


Assistant A ttorney- peers Van Diaanien to the First Assistant Secretary ay 
— the Interior, November 11, 1897, . (WLC. P.) 


“Tn response as your request for an opinion upou the question ‘as to 
the present. right, authority and expediency of the Department approv- 
ing leases of the Sisseton and Wahpeton allottees, executed under the 
provisions of the act of February 28, 1891, and fies acts amendatory 
thereof,” submitted to the Department by ibe Commissioner of Indian 
Affairs in his letter of October 18, 1897, 1 would respectfully submit 
the following: | 

By the agreement between the inte: States and the BisséiOn and — 
Wahpeton Indians, accepted, ratified and confirmed by the act of 
March 3, 1891 (26 Stat., 989-1035), the Indians sold to the United 
States all the unallotted lands within their reservation remaining after 
allotments provided for in article four of said agreement should have 
been made. In said article four it was agreed that there should be allot- 
ted to each individual of said bands a sufficient quantity of land which, 
with the lands theretofore allotted, should make in each case one hun- 
dred and sixty acres. In the act of approval (Sec. 29) the Secretary of 
the Interior was authorized and directed to cause the additional allot- 
- ments provided for in said agreemeut to be made in the manner and 
as provided in the act of February 8, 1887 (24 Stat, 388), pang acts 
amendatory thereof. 

Said act of 1887. provided oe the allotment of lands i in severalty to 
the various Indian tribes in the discretion of the President, for the 
issuance of a. patent, declaring that the United States does and will 
hold the land in trust for the allottee and his heirs for the period of 
twenty-five years, and will then convey it in fee ‘free of all charge or 
incumbranee whatsoever” and also as follows: 
and if any convey ance shall be made of the lands set apart and alloted as herein 


provided, or any contract made touching the same, before the expiration of the time 
above mentioned, such conveyance or contract shall be absolutely null and void. 


The almendatory act of February 28, 1891 (26 Stat. , 794), modified 
the original act in several particulars, a the only pate thereof neces- 
sary to be noticed here i is that r ede to Davee allotted lands, which — 
reads as follows: 


That whenever it shall be ial to appear to the Seer etary of the Interior that by 
reason of age or other disability, any apouiee under the provisions of said act, or 
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any other act or treaty cannot personally and with benefit to himself oceupy or 
improve his allotment or any part thereof, the same may be leased upon such terms, _ 
regulations and conditions as shall be’prescribed by.such Secretary for a term not | 
exceeding three years for farming or grazing, or ten years for mining purposes. 
_. The Indian appropriation act of August 15, 1894 (28 Stat., 286-305), 
contains substantially the same provision, except that leases are therein 
allowed ‘(for a term not exceeding five years for farming or grazing 
purposes.or ten years for mining or business purposes.” This provi- 
sion of the act of 1894 is found in the same words in the appropriation 

act of March 2, 1895, (28 Stat., 876-900), and also in that of June 10, 
1896 (29 Stat., 321-340). In the act of June 7, 1897 (30 Stat. , 62-84), 
the same provision is found, except that the terms are reduced ‘to three 
-years for farming or grazing purposes and five years for mining or busi- 
ness purposes. These citations embrace the: peneral peoene as to. 
the leasing of allotted lands. , 

- The provision as to the Sisseton and “Wahpeton allottees under which 
the question now presented arises, is found in the said act of J une 7, 
1897 (30 Stat., 62-75), and reads as follows: | 

‘That the Sisseton and Wahpeton Indians are hereby author ized to lease their lands 
or any part thereof for a term not exceeding: three Years for farming or grazing | 
poe . 

This is a special provision as to these Indians, differing from the 
general provision as to all Indians, found in the same act. After a 
discussion of the effect of special and general provisions, either of 
which would include the matter under consideration, the following rule 
is laid down in Endlich on the Interpretation of Statutes (Sec. 216): 

_ Hence if there are two acts, or two provisions in the same act, of which one is 
special and particular, and clearly includes the matter in controversy, whilst the 
other is general and would, if standing alone, include it also; and if, reading the 
general provision side by side with the particular one, the inclusion of that matter 
in the former would produce a conflict between it and the special provision—it must - 
be taken that the latter-~was designed as an exception to the general provision. 

The effect of a special provision upon a general one, and the extent 
to which it is to supersede it, is a question of legislative intention not 
always easily determined. ra this case the special provision differs 
from the general in that it does not limit the right of leasing to those. 
allottees who ‘‘by reason of: age or disability” cannot personally and 
with benefit to themselves occupy or improve their allotments, and in 
that it does not specifically provide that the leasing shall be in-the dis- 
cretion of the Secretary of the Interior, or under terms, regulations 
and conditions to be prescribed by him. It is clear that it was the 
intention to allow all these Indians, without regard to disability, to 
lease their lands for farming or grazing purposes. It has been the 
general policy to place the leasing of lands under the supervision of 

the Secretary of the Interior, and it might be contended with some 
_ reason that an intention to depart from that rule in. any case would 
have been asserted by specific more and not alone by the omission 
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from the special provision of the words of the general Provigiows con- 
FOHIDE such supervision. | | 

An examination of the. pracneauee, in Sanresas eibade to this 
special provision as to the Sisseton and Wahpeton Indians removes all 
doubt as to the legislative intention.’ The bill as it originally passed 
in the House of Representatives did not contain any special provision _ 
as to the leasing of the Sisseton and Wahpeton lands. While the bill 
was under consideration in the Senate, an amendment was proposed i in 
the following words: 


Pp ovided, That the Sisseton and Wahpeton Indians are hereby authorized to lease 
their lands, or any part thereof, for a term not exceeding three years for farming or 
grazing purposes, and at the expiration of such lease, the same may be renewed or 
the lands leased to any other person upon said renewal or new jenne heing approved 
by the Secretary of the Interior. | 


The discussion of this amendment is found in aie Congressional 
Reeord, 2nd Session, 54th Congress, Vol. 29, part 3, page 2037.° A 
question arose as to what reason there eonld: be for requiring the 
approval of the Secretary of the Interior to a renewal of a lease when 
the Indian was allowed to make a lease in the first place without any 
limitation. It was stated by Mr. Pettigrew, in charge of the bill, that 
it had been represented to the Committee that the Indians had found 
it impossible to comply with the requirements of the Interior Depart- 
ment in making leases of their unimproved lands, and he said: 

We thought it ah matter of wisdom to allow the Indians to have three years with- 
out complying with the rules laid down-by the Department, and after value had 
_ been given to the lands by improvements, the leases should be approv ed by Ge Sec-. 
retary of the Interior. 

After the explanation thus made, the amendment as proposed was 
adopted by the Senate.. In conference. between the two houses, that. 
part of the Senate amendment after the word ‘purposes” was stricken 
out, and the amendment as thus amended was adopted. The provision. 
as thus amended was included in the act which finally became a law. — 
~ It is-clear that it was intended to allow these Indians to lease their 
lands for farming or grazing purposes without the supervision of the 
Secretary of the Interior. As to leases for mining or business pur- 
poses, the general rule still obtains, and the approval of ee leases by 
the Secretary is necessary to their validity. 

up pptoves November 11, ede 

OO. N. BLIss, 
| Secretary. 


DECISIONS RELATING TO THE PUBLIC LANDS. 367 


-PRE-EMPTION ENTRY—ACT OF OCTOBER 1, 1890. 
GRAETZ v. CANNON ET AL. 


A pre-emption entry can not be allowed under section 2, act of October 1, 1890, 
except on proof of continuous residence on the land sO entered for a& period of 
not 18 than ‘three moitths apace thereto. 


Secretary y Bliss to the Commissioner of the coe al Land Ope, Novem- 
(W.V.D.) : ber A, 1897. (J. Le McC.) 


’ Charles W. Seely, on November 19, 1891, ‘made pre- roniption: cash 
entry for lots 5, 7, 8, and 9, of Sec. 6, T. 64 N., R. 3 W., Duluth land 
district, Minnesota, dating it ander the ond section of the act of 
October 1, 1890 (26 Stat., 647), | 

On, December 10, 1891, Albert F. Graetz filed affidavit of contest, 
charging failure ‘to comply with the saa of. the law as to. 
residence. _ 

Hearing i in the case was had commencing November 21,1893, when — 
the contestant and the transferees of the defendant a eared me the 
result of the hearing, the local officers recommended the cancellation 
of the entry. ‘The transferees appealed to your office, which affirmed 
the judgment of the local officers. Thereupon they appealed to the 
Department. | 

The record and the testimony show that Seely, on ‘November 20, 1891, 
transferred an undivided two-thirds interest in the land, by warr anty’ 


deed to George N. Cannon and Henry V. Holmes, for the expressed — 


consideration of five thousand dollars. Holmes testified that the deed 
was given to secure a debt of forty dollars for groceries, : and the money 
loaned by him (Holmes) to pay the purchase price of the land. ae 

Seely, i in his final proof, alleged that he settled on the land J uly i. 
or 2, 1891, and built thereon a log house, warm and comfortable at ‘all 
seasons of the year; that he had cleared one and ‘a half acres ready 
for crop, and had dug a well thereon—the aggregate value of the » 
improvements being $250; that he had resided upon the land continu- — 
ously since July 1, 1891, up to N ovember 9, 1891, excepting a necessary 
absence of about four reels to get supplies; and that he had no per- 
sonal property on the premises; —.: 

The testimony relative.to. Seely’s residence and improvements iS GOr- _ 
rectly summed. up in the decision of your office.appealed from, and need 
not be recited herein. - It will be sufficient to say that it shows that he © 

was upon the land but a few days in the aggregate, and at those times 
occupied a. tent; that the “house ” which he refers to in his final proof - 
was a shanty about four feet high, made of poplar poles, with openings | 


four to six inches wide between the poles; with no floor; with a hole 
‘for a door and an opening for a window, but with no door or window in 
them; with five or six poles placed on top, and. some brush laid over 


them, for a roof—which, as one witness says, was “not enough to'shade : 
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a man;” in this shanty there was no stove, or furniture of any kind. 
In short, the final proof was very largely false, In fact, the appellant 
does not deny that such was the fact, farther than to add to the other 
allegations of error in the appeal the formal allegation that your office 
‘erred in affirming the Hon. Register and Receiver’s findings of fact. 
from the testimony offered. | 

The above allegation, together with the allegations that your office 
‘erred in recommending said cash entry No. 11,528 for cancellation,” | 
and that it “erred in not dismissing the contest and recommending - 
said entry for patent,” are not sufficiently specific to warrant considera- 
tion under Rule 88 of Practice. 

The defendants allege that your office “erred in holdin g that the file 
of ¢ caveat emptor’? was applicable to the transferees in this case.” But 
he does not attempt to explain why the transferees in this case should 
be exempted from the provisions of law applicable in all other eases. 

He contends that this entry should not be canceled, inasmuch as “his 
| compliance with the law in respect to his former cs was established.” 
From a careful perusal of your decision, it appears that it does not hold 
this entry for cancellation for failure to comply with the requirements 
of the law in respect to some ‘‘former claim,” but for failure to ae 
with the requirements of the act of October 1, 1890 os Stat. , 647), i 
respect to this claim—said act providing: 


That no final entry shall be permitted except upon. proof of kontintous residence 
“pon the land, the subject of such new entry, for a period of not less than three 
months prior thereto, 


He contends further, that said “Sec. 2, act of October 1, 1390, was 
remedial, and entitled to the most liberal construction, and that 
claimant’s residence upon said land could be made in any way in which 
he chose.” Even if it be remedial, it is not entitled to construction so 
_ liberal as to-enable entry thereunder to be made without any “residence | 
whatever, upon final proof shown to be false. | 

‘The decision of your office holding said entry for cancellation i Is cor- o 
rect, and is s hereby affirmed, | 


RAILROAD GRANT—ACT OF JANUARY 12, 1891. 
SOUTHERN Pacrric R. R. Co. 


Selections of lands for the Southern Pacifie R. R. Co. in lieu of Jands taken for the 
Mission Indians under the act of Jan wary 12, 1891, cannot be approved unless it is 
made to appear (1) that the company was entitled under its grant to the lands 
so taken, hence that such lauds are non-mineral in character, and (2) that the 

lieu. selections are of the same character; and, in securing such evidence, the 
departmental regulations provided for the determination of the character of 
lands claimed by a railroad company should not be disregarded. 


Secretary Bliss to the Commissioner of the General Land. Office, November 
| oS tt, 1897. : (#. Ww. ©.) 


With your office letter. of October 5 1897, is forwarded for approval 
clear list No. 43, covering 3,846.47 ore within the Los Angeles land 
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| district, California, selected by the Southern Pacific Railroad Co. in 
lieu of certain tracts selected by the commissioners appointed under | 


the act of January 12, 1891 (26 Stat., 7 a, for oe Mission Indians. By 


sald act it was provided that in cake, 


~ any land shall be. selected anise this act to which any railroad company is or shall 
hereafter be entitled to receive a patent, such railroad company shall, upon releas- 
_ ing all claim and ‘title thereto, and on the approval of the President aud Secretary . 
of the Interior, be allowed to select an equal quantity of other land of like value 
‘jn lien thereof, at such place as the Secretary of the Interior shall determine. 


The selections covered by the list in question were made in accord- 
ance with the instructions contained in departmental communication 
of June 17, 1897 (24 L. D., 543). From the letter of transmittal it 
appears that the tracts aelectad are free from adverse claims but are 
all within six miles of .a mineral claim; and two of the tracts selected 
were returned by the surveyor general at the time of the government . 
survey December 4, 1893, as mineral land. Further, all the tracts 


- selected by the commissioners under the act of January 12, 1891,: 


supra, and made the basis for the selection under consideration, are. 
within six miles of a mineral claim, and those in township 2 S., range. 
2 H., were all returned as mineral lands by the surveyor general at the 
time of the government survey as aforesaid. 

In your office letter submitting the list, you state: 

In view of the fact that said act of Congress was for the sole benefit of the | 
Indians, and that it is optional with the company whether it shall give up the lands 
within its grant for that purpose, I respectfully request to be advised whether 
under the circumstances any examination to determine the character of the land is © 


necessary, and if so deemed, would suggest that a special agent be detailed to 
_ make such investigation and determine the character of all the tracts Selected and | 


released. 
It will be remembered that the a act of 1891 provides that j in. case — 


any lands shall: ‘be selected under this act to which any railroad company 1s or shall 
be hereafter entitled to receive a pee said company | shell, upon pounamenae all 
claims, ete... 


- 


— It becomes necessary, y, therefore, in the first instance, to determine 
whether the railroad company was under its grant entitled to receive: 
a patent for the tracts selected by the commissioners, and to do this, 
inquiry must be made as to whether the lands are mineral lands, for if 
they are, the company. would not have been entitled to receive a patent 
_ for them under its grant. As before stated, they are all within six 
‘miles of mineral claims, and a large portion of them were at the time 
of the government survey: actually returned as mineral lands. If the 
company had attempted to secure patent for those lands, it would have 
been necessary to. have published notice as required by the circular of 
July 9, 1894, and to have made a specific showing as to the tracts 
| returned as mineral before they could have received patent therefor. 
No such showing has been made as to those lands, ¢ and it is not putting: 
the company to an additional requirement or inconvenience Dy req uitr- 
2670—VoOL omen | 
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ing that. such showing be now made. Without this showing it ean not 
be adjudged, if the usual rules be followed, that such lands are lands 
-to which the company is entitled to receive patent. 

~The lands now sought to be selected must be lands not amertls 
_ character. Some of them were returned as mineral, and all as within. 
six miles of mineral claims, and the rules in force for determining the 
character of such lauds were adopted after careful consideration as the 
only safe course for the protection of miners and as putting the com- ° 
panies to the least expense and inconvenience possible. 

The plan proposed, to direct an investigation’ by a special agent, in 
lieu of the usual proceedings under the regulations in force for determin- 
ing the character of lands claimed bya railroad company, where the 
same had been returned by the government survey as mineral lands, or 
where sach lands are within proxy of six miles to known nue 
, claims, is not approved. : 

The Department is not unmindful of the fact that, for the benefit of 
the Indians, this matter should be: closed up at the earliest possible 
moment; but the regulations in force governing such matters should 
‘not be: disregarded, especially where the change proposed will not egauae 
_ tate the early determination of the matter. 

Sixty days’ notice is required under the regulations, but 61 this case, 
for the reason stated, it is directed that the period of publication of 
notice be reduced to ‘thirty days; but otherwise, that the regulations ~ 
must be pretuetly pe with. The list is herewith returned. 


_* 


wee 


-FEES—REGISTER AND RECEIVER-SECTION 2288 R.S. 


CLARENCE DENNIS ET AL. 


Fhe second clause of section 2238 R. S. , providing a fee to the register and receiver . 
of one per cent on moneys received is applicable only to moneys received at cash 
_salesof lands, and does not inelude money paid on account of timber depredations. 
The eighth clause of section 2238 R. S,, fixing a fee of five dollars to the register and 
receiver for snperintending public land sales, does not authorize the collection of 
such fee on the sale of an a eaite tract, : 


Secretary Bliss to the. Commissioner of the General Land Office, November : 
(W. V.D.). | Pe a. 12, 1897. => (6, J. W.) 


On June 10, 1895, on the presentation of the quarterly account of — 
Clarence Dennis, receiver of public moneys at Ashland, Wisconsin, 
your office rejected an item of one per cent commission charged by said. 
officer on timber depredations. 

On June 19, 1895, in reply to a communication from Clarence pennies 
in reference to said quarterly account, your office stated expressly that 
_ registers and receivers were not entitled to commissions on moneys’ 

| received on timber F depredations, and that t parigrape two, See. 2238 of © 
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‘the Revised Statutes, Scans a fee of one per centum on-all moneys. 
received at each receiver’s office, is not cousidered as SEDs to any 
ioneys except receipts from cash sales. | 

On July 1, 1895, the register and receiver joined im a. written request 
that your office reconsider said decision of June 19, 1895. - | 

On August 8, 1895, in reply to said application for reconsideration of 
- the conclusion reached in office letter Saat) of. J whe 19,. aa your 
office adhered to said conclusion. | | 

On October 14, 1895, the attorneys for the eepishe ana receiver | 
asked for a review of your office decision of June 19, 1895, and one of 
October 4, 1895. In the latter decision the question was, whether or 
not the purchaser at a sale of an isolated tract was required to pay the 
tee of five dollars per diem ajlowed. by paragraph eight of Sec. 2238, 
and your office held that the purchaser was ‘not Properly i 
therewith. 

— Your office, on December 4, 1895, denied the motion for review of tne 
decisions Ne red to, and thé epaister and receiver have appealed. — 

The appeal involves the construction of the second paragraph of | 

section 2238 of the Revised Statutes, in reference to commission of one 
per cent on moneys received, and of paragraph eight of said section, in - 
reference to per diem pay of registers and receivers for superintending . 
public land sales. The second paragraph has been uniformiy held to 
apply only to moneys received at cash sales of lands, this being the 
only fund. paid into the receiver's office, at the date of the act providin g 
said commission, April 20, 1818 (3 Stat., 466). The contention is, that 
_ it is error to soneines the intention of Congress in the ‘passage of the 
original act, for the reason that said paragraph has been re- -enacted 
and the original act repealed. Section 5596, Revised Statutes. 
_ It appears from the General Land Office instructions issued to regis- 
ters and receivers, under date J anuary 23, 1880 (C. L. O. Vol. 6, p. 195), 
that your office has construed paraerach two of section 2238 of tle 
Revised Statutes, since the revision. Said circular contains the fol- 
lowing quotation from a decision of your oilice, dated March 6, 1878: 

Paragraph 2, Sec. 2238, Revised. ‘Statutes, providing “a fee of one per centum on 
all moneys received at each receiver's office,” is not considered as applying tc any 
moneys except receipts from cash sales. The fees and commissions received on other 
than cash sales, and the commissions paid to registers and receivers by the United 
States on account of cash sales, are not regarded as moneys received at the receiver's 
office, within the meaning of the law, on which an additional one per centum can be 
claimed. It is not to be presumed that the statute contemplated the allowance of 
commissions upon the commissions and fees already paid.. 

Paragraph 2 of Sec. 2238, Revised Statutes, is a literal reproduction of ire act of 
April 20, 1818, At that period no disposals of the public land were made except for . 
cash. Hence the law applied to cash sales only. . 

Since the passage of the act of 1818; the pre- emption and homestead systems have. 
been established, together with other methods of entering and locating the public 


lands, and a schedule of fees and commissions especially adapted thereto has been 
provided. The twelve paragraphs of Sec. 2238 embrace the several classes of fees 
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and commissions | allowed to registers. and receivers. Paragraph 2 relates to cash 
sales. The fees and commissions on all other classes of entries and locations are 
particularly specified in the remaining eleven paragraphs, | 

In your office letter (“M”) of December 4, 1895, the quotation above 
referred to is followed by this statement: | 
The uniform practice of this office since March 6,.1878, has been in conformity with 
the instructions just quoted, and. the practice of the Tr ‘easury Department, which 
now audits the accounts of the registers and Feogivens, is also in F accord with the 

ruling of this office in this matter. - 
. The decision contained in my letter of ve une 19, 1805 is in conformity to a well 


| established practice and is sustained by a long line of precedents, both in this office 
and the Treasury Depar tment, and I must therefore decline to alter it. 


The supreme court in Steamship Company v. Joliffe (2 Wall., 450), 
indicates the rule to be, that revisions of the law are not to be regarded 
as new acts, but rather as the continuance of old ones. Since the act 
of 1818 seems to have been carried into the revision without substan- 
tial chan ge, the effect of the revision as to this clause was to continue. 
the old law, and the status at the time of the passage of the old law, as 
well as at the time of the revision, may be properly considered in deter- 
minin g its meaning. This your office seems to have done in construing . 
the different clauses of the whole section, which all relate to pompencey 
tion of registers and receivers. ; | 

As to clause eight, a similar rule of construction was adopted, and it. 
was held that the purchaser of an isolated tract at a. public sale was 
not chargeable with the per diem of five dollars contemplated and ve 
vided in said clause. 

In the case of Isham R. Darnell (21 L. D., 454) it was held: 


‘That the local officers are not eutitled to. collect a fee from. one who purchases at | 
a public. sale land sold as an isolated tract. 


As shown by your office, the interpretation placed upon these clauses 
is in accord with the instructions:.and rulings of your office long 

adhered to,.and followed also by the Treasury Department. In such 
cases the rule should not be changed, unless manifestly erroneous. 

In the li ght of the history of the legislation touching the compensa- 
tion of. registers and receivers, the rulings and practice of your office 
and the Treasury Department seem to. have been within the meaning 
of the law, and will not be disturbed. 

Your office decisions of June 19, August 8, and | Deceniber 4, 1895, 
are affirmed. 


PRACTICE—NOTICE OF APPEAL—RES JUDICATA-ORLABOMA LAN DS. . 
Sprow ET AL. v, MILLER. 


Where a notice of appeal is served.on the attorney.of the adverse party, a8 - eben 
_of record, the right.of such appellant to be heard should not be affected by the 
fact that said attorney was not at such time authorized to represent the appellee. 
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The rule of ‘es judicata is not applicable to a decision denying a party the rielt to be 

heard on appeal where such decision is the result of a mistake of fact on the — 
. part of the Department. 
_ Entering the Cherokee Outlet, on the day of opening, from an adj agent Indian reser: 
- vation does not disqualify the settler. 


5 ‘Seer ‘etary Bliss to the Commissioner of the General Land opie, November 7 
: cs Viena) 7 2 12, 1897, | | (G, B: G.) 


This case is before ae Department on the petition of Thomas M.. 
| Hartshorn asking that departmental decisions herein of August 4, 1896, 
dismissing his contest against the entry of George L. Miller, aid on 


~ review December 26, 1896, reaffirming said decision, be vacated, and 


that his contest be reinstated. | 

This case is coniplicated with docket case number 24-479 to a ‘degree . 
that it has been found necessary to examine the records in both cases 
to a correct understanding of the question here pr esented. This last 
named case is styled the case of Frank A. McKee, Thomas M. Harts- 
horn, Nathan C. Hockney, Elmira R. Greason v. David D. Duncan. 

In the case at bar the land involved is the NW. 4 of Sec. 9, T. 26 N., 
R. 1 E., Perry land district, Oklahoma, aid in the other case the land 
involved is the NE. 4 of Sec. 8, f. 26 N., R. 2 E., same land district. | 
These tracts of land are in adjoining sections and within that part of 
the Oklahoma Territory known as the Cherokee Outlet, opened to 
settlement and entry on the 16th day of September, 1893, | 

The petitioner, Thomas Hartshorn, claims the W. 4 of the said’ N W.4 
‘of Sec. 9 and the Ei. 4 of said NE.4 of See. 8. 

On September 23, 1893, George ‘L. Miller made homestead Sidi 0% 
the said NW. 4 of Sec. 9, and on March 12, 1894, David D. Duncan 
made homestead entry for the said NE. 4 of Sec. 8, based on his soldier’s 
-dcelaratory statement; filed September 18, 1893, On November 13, 
1893, Hartshorn filed. an application to. contest Duucan’s filing, and on © 
November 15, 1893, filed affidavit of contest against the entry of Miller, 
alleging prior settlement in both cases. 


There were other contestants and claimants for each of the above _ 


described tracts of land, or parts of each, among whom was Henry A. 
Sprow, who claimed by virtue of prior ‘settlement all of the land 
embraced in the entry-of Miller. | 

Separate hearings were ordered by your office: A hearing was had 
at the local office in the case of McKee e¢ al. against Duncan. At 
that hearing Thomas M. Hartshorn testified that he was at twelve 
o’clock,; noon, Septeinber 16, 1893, on the Ponca Indian reservation. | 

On ‘May 29, 1895, on ington of the contestant, Sprow, in the case of 
Sprow and Hartshorn ». Miller, the contest of Hartshorn was dis- 
missed as to the W. 4 of the NW. 4 of Sec. 9, for the reason that he 
eutered the Cherokee Outlet on the 16th day of September, 1893, from 
the Ponca Indiau reservation. On November 12, 1894, Miller’s entry 
had been canceled by relinquishment, and on the same day Sprow filed 
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ioniestead application for the NW. 4 of Sec. 9, which * was ‘suspended 

to await action on contest of ‘Hartslionh On June 26, 1895, Hartshorn 
appealed from the action of the local officers dismissing his contest, 
and on November 13, ok yout office. affirming the action of the local 
officers said: 


It was held in the case of Cagle v. Mendenhall (20 L. Dd. , 446), that sack: entrance 
was illegal and a bar to entry of lands within the Cherokee Outlet. ah case 
governs this; therefore your decision is affirmed. 

Further appeal brought the case to the’ ‘Department, tonetée with a 
motion to dismiss the same, filed. by counsel for Sprow, alleging that 
the appellant had failed to serve said Sprow with a copy of the appeal 
as provided for by the rules of practice. | 

On August 4, 1896, the Department passin o on. said motion said: 

Counsel tor Hartshorn intending to serve said. appeal upon contestant, Sprow-et id, 
served instead a copy of the appeal in the case of McKee, Hartshorn et al. v. ‘Dune 
upon the attorneys in that case; and did not discover the error and serve a copy of 
the appeal in the case at bar npon the attorneys in said case until after the lapse of 

considerably more than the sixty days prescribed by the rules of practice. There- 
_ upon counsel for Sprow files a motion asking that said appeal be dismissed. In view 
of the facts set forth, the motion must be granted ; the appeal is therefore dismissed. 


_. Motion for review of said decision was filed, and on December 26, 
1896, denied without discussion. _ 

The petition now under consideration \ was entertained on June 21, 
1897, and has been refiled with evidence of service. 

It is now made to appear, by the petition and exhibits filed there- 
with, and more especially from the affidavit ‘of Mr. E. Bee. Guthrie, a, 
member of the law firm of Howe and Guthrie, that my predecessor, 
Mr. Secretary Smith, was in error in finding that the appeal served by. 
Hartshorn on the lave firm of Howe and Guthrie was.an appeal in the 
case of McKee, Hartshorn, and Duncan. Mr. - Guthrie states, under. 
oath, that as a member of said. firm he accepted service of the Com- 
miasioner’s decision in the case of Sprow and Hartshorn ». Miller, that 
he aecepted service in said case as attorney for Sprow, and ‘also. 
accepted service for Sarows upon Hartshorn’s appeal sae 1 specification 
of.;error.” 

It appears that neither Mr. : Guthrie nor the fie of Howe and Guthrie : 
had authority from Sprow to represent him in the’ premises, but the 
mistake was an inadvertence on their part. At ‘the’ time that Harts- 
horn’s appeal was served on them they appeared ‘as the attorneys of _ 
record in that case, and the only attorneys of record appearing to rep-. 
resent the said Sprow. The action of Hartshorn, ence in serving 
them can hot be hield:to-affect him to his injury. 

-It is now urged by counsel ‘for. Sprow. that the case: is Gos: that 
Sprow has been permitted to make an entry of the land under the 
decisions of my predecessor, aud’ ask that the rule res judicata be 
invoked; and further, that, inasiiuch as at the time the Commissioner's 
decisioit: herein: Was. rendered on the merits of the case, the doctrine of 
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the case of Cagle v. , Mendenhall (supra) was in full force, and ‘that 


under the admitted facts of record Hartshorn was disqualified from 
having entered the land on the day of the opening from the Ponca’ 
Indian: reservation, and that under the decisions of the Department 
this being a closed case, it will not be re-adjudicated under a changed 
construction of the law. 

Ordinarily, this contention would not be without woiene But it will 
be remembered that this case has never been finally adjudicated by the 
Department on its merits. Hartshorn was denied the right of appeal 
on a mistake of fact, the effect of which was to deny him a hearing. 
- Under such circumstances the rule res judicata can not be invoked. 

In the case of Brady v, Williams, 23 L, D., 533, it was held that persons 
making the run from the one hundred feet strip set apart by the Presi- 
. dent’s order around the Cherokee Outlet for the occupancy of intending 
settlers were not disqualified as settlers by the fact that in entering 
thereon they passed over an adjacent Indian reservation, and the case 
of Cagle v, Mendenhall, supra, was overruled. , 
_ Hartshorn was therefore not disqualified on account of his enteri ing 
the strip on the day of the opening from the Ponca Indian reservation. | 

- This case can not be decided on the record before the Department; 
all questions of prior. settlement on the land in controversy could, per- — 


haps, be determined from the record in the case of McKee ef ‘al. 


Duncan, but in the case at bar Sprow has-not had his day in court. 
- The aforesaid departmental decisions herein are hereby vacated, and 
you are directed to order a hearing between Sprow and Hartshorn to 
determine the question of prior settlement. | 


DESERT LAND ENTRY —MORTGAGEE—ASSIGNEE. 
Tuomas E. Jeremy (ON REVIEW). 


A mortgagee who. secures the foreclosure of a mortgage covering land embraced 
within a desert land entry, prior to the time when final proof is due on said 
entry, may be regarded as an assignee thereof, and entitled to submit final proof. 


Secretary Bliss to the Commissioner of the General Land Office, November 
(W.V.D.) | : 12, 1897, | : . (G.B.G.) 


On September 16, 1893, one , William C. Dyer made desert land entr Y> 
No. 3843, for the N. 4 of Sec. 29, T.1 N., BR. 2 W., Salt Lake City, Utah. 

On September 17, 1895, fhere was eranamitied to your office a mort- 
_ gage of said entry, dated October 9, 1893, from the said Dyer to Thomas 
E. Jeremy, given ostensibly to secure the payment of a note, therein set 
forth, for $1500, money borrowed to improve said land. Accompanyin g 
said oneaee was an affidavit of Jeremy, in which it is set out, sub- 
stantially, that he is a citizen of the United States, -of legal age, and — 
that Dyer has died without heirs. There was also transmitted a second — 
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_ year’ '§ proof; submitted by J eremy, that shows an expenditure by I him 
- of $487 upon said entry. He prayed that he be recognized as the — 
assignee of said entry by virtue of said mortgage. _ 

By departmental decision of May 10, 1897 (24 L. D.; 418), in said 
matter; it was held that, in view of the provisions of the statutes of 
Utah, J eremy could not. be recognized and treated byt the Department 
as the legal assignee of Dyer's entry, but said: 

If he shall by the foreclosure of his mortgage under thé laws af Utah, as suggested, : 
place hinself in 4 position to be récognized as the assignee of Dyer, I sée no just 
reason why he may not be allowed to submit proof under the former’ S ee and if 
80 submitted, ‘the same will be duly considered. | ’ 

A motion for review and reconsideration of this decision has — 
file!, in which no specific error is assigued, but it is urged i in argument 
that inasmuch as the. proiissory note, for. which Dyer’s mortgage was . 
given, is made payable on or before three years after its date, Jeremy 
can not foreclose the mortgage until after said three years have expired ; | 
that in the case of said desert land entry, 


‘proof must be made within the statutory period, and annual proof must be niade 
each and every year; if this is not done, then. the entry is subject to contest ;” (that) | 
‘Jeremy has done everything that the law requires in the way of aunual expendi- 
tures, and if recognized as the a assignee stants ready to make proof and payment for 
the land; but he could not go into court and get a judgment within the time out 
proof and payment is required under the statinté.” . 


Itis not the province of. the Department to decide questions relative 
to the disposition of the public lands in advance of their orderly presen- 
tation. As a motion for reconsideration, nothing is now presented . 
which has not already received careful consideration. A mortgagee 
under the laws of Utah is not an assignee of desert lands within the | 
meaning of the amendatory desert land act of March 3, 1891 (26 Stat., 
1095), under whith Dyer’s entry was madé. The strong equities i 
sented by the record in favor of the mortgagee induced the Department, 
in the decision under review, to make certain suggestions which it 
was thought would enable him to bring himself within tlie.act.. It Was 
| thought that the foreclosiiré of tlie mortgage would place Jeremy i in 
: position to be recognized as the assignee of Dyer, that no just reason 
was see why in that event he might not be allowed to submit proof 
under Dyer's entry, and that if so submitted, the : same would ‘be duly 
considered. 

By the amendatory 4 act at March 3, 1891. (supra), thé lifetiine of a 
desert land entry is four years. The amendatory act differs froni the 
original desert land act of 1877 in that it required an expenditure of 
- one dollar pér acre ach véar for three — 8, and Eyeatly proof of such 7 

ji expenditure. | 

By the act of J uly 26, 1894. (28 Stat, 123), the time for. making final 
proof and payment on all desert land entries was extended for one year 
beyond the tine at which prot and ‘payment were due or might there- 
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after fall due under existing law; and i by the act of Angust. 4, 1804 
(28 Stat., 226), it was provided: 


That in all cases where declar ations of intention to enter desert iaiae have been 
filed, and: tle four years limit within which final proof may be made had not expired 
prior to January first, eighteen hundred and ninety-four, the time within which 
. final proof may be made in each such case is hereby extended to five years. from the 
| date of filing the declaration. 


The entry in the case at bar having been made on September 16, 1893, 
final proof thereon would uot be required until September 16, 1898, and — 
since the note and. mortgage executed by Dyer were due and payable 
on October 9, 1896, it would seem that the mortgagee would have ample 
‘time to foreclose the mortgage porere final Dro on the eaUy. would 
become due. | 

The Department will not at this time’ consider questions suggested 
bs the motion for reconsideration, in the matter of the alleged expen. . 
ditures and reclamation of the land, nor any question as to the yearly - 
proofs of the same required by le These it will be time enough to 
consider when the Department is in. possession. of all the. facts and 
after Jeremy shall have become entitled to such relief as can bé given | 
an assignee uuder the law. 


PRACTICE—MOTION ¥OR REVIEW —CONTESTANT—APPEAL. 


LAWRENCE 2. SEEGER (ON REVIEW). 


7 The rule of aenatios relative to: élosing Gages on review annotnéed in Allen ». Price, 
(15 L. D., 424, did not contemplate its application to cases where an entry had 
been formally canceled prior to said decision. © 

A successful contestant will not. be held to have lost his preferred right of entry by 
failure to exercise the same: within the statutory period, where his action is 
based on thé advice of thé local office aa to the departmental practice then in - 
force. 

On appeal from a decision of the General Land Office all jaestions involved in the : 
record are brought within the jurisdiction of the Depar tment: 

ib 


“Secretary Bliss to the Comiissioner of thé General Land Office, N sustnber 


(W.V.D) 12,1897, | (G.B.G) 


This case is before the Department on the motion of the defendant, 
Henry W. Seeger, for review of departméntal decision of May 25, 1897, 
in the case of Thomas J. Lawrence #. Henry W., Seeger, involving the — 
NW. ‘4 of Sec. 15, T. 11 N., R. 3 we Oklahoma land district, Okla- 
homa (24 L:. D., At): 

On October 24; 1892, your office, in accordance with the directions 
given by the Départinént in its décision of October 10, 1892, in the 
case of Thoinas J. Lawrence v. John R. Furlong, canesled. the entry of 
Furlong for said tract and threw the land open to entry by the first 
qualified applicant, subject oy to the preference right of the contest. 
ant, Lawrence. 
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On November 26, 1892, the local officers served notice upon Lawrence 
of the cancellation of Furlong’ Ss entry. | 
The record does not show when notice of said departmental decision 
of October 10, 1892, was served upon Furlong. On January 6, 6, 1893, 
~ however, he filed a motion for review of said decision. | 
| On April 8, 1893, the defendant herein, Henry W. ‘Seeger, anpeinad 
at the local office, presented a withdrawal by Furlong of the motion for 
review, and was permitted to make an entry of the tract. 
On April 19, 1893, Lawrence filed his homestead application for the 
land, which was ened for conflict with Seeger’s entry. 
| On the appeal of Lawrence your office on December 27, 1893, held: 
that his right was superior to that of Seeger and called upon Seeger to. 
show cause why his entry should not be canceled. This decision was. 
not put upon the ground that Lawrence had a valid existing statutory 
preference right, that right being therein held to have expired, but that. 
being a settler on the land, he had three months time after the record 
was cleared within which to assert his claim to the tract. : 
Notice of this decision was served upon counsel for Seeger on Jan- 
uary 4, 1894, but no showing being made in support of said entry, on - 
‘August 17, 1895. said attorneys were served with a second copy of said 
decision, and on Peniomber 27, Tee) Seeger filed appeal’ to the penent 
ment. 
By letter of November 20, 1895, your - office seca to for ward the 
appeal, for the reason “that the decision of December 27, 1893, ordering 
him to show cause, is not appealable,” and further ; 


that Seeper has failed, after due notice, to make any showing ‘in support of his 
entry, and the same is hereby held aubipes to the right of Lawrence to exercise his 
preference right. | : 


Seeger thereupon filed a second anneal to the Pesan and on 
May 25, 1897, the Department, affirming your office decision, said: - 


Lawrence contested Furlong’s entry, not on the ground of prior settlement, but 
on the ground that Furlong was disqualified. It is-true that he alleged settlement 
on April 22, 1889, but he-did not claim that he had settled prior to Furlong; on the: 
contrary, he testified at the trial that Furlong was on the land,when he reached it. 
The time when he actually settled, then, was immaterial, as he had no rights as — 
against Furlong by virtue of that settlement. On the cancellation. of Furlong’s 
entry Lawrence had a contestant’s preference right for a period of thirty days, and’ 
the principal question for consideration here is as to the date when that pr eres 
right began | to run. ? 

Before notice was pave: upon him of depar tmental decision of October 10, 1892, 
the practice in regard to closing cases after final judgment by the Department had” 
been changed. When the local officers advised him, then, that he should not attempt 


to exercise his preference right until after the expiration of the time allowed Fur-. | 


long for filing motion for review, they were following the new practice—the practice | 
_anthorized by the decision in the case of Allen x. Price. Under that decision it was” 
their duty to reserve the land from entry until after the expiration of the time 
allowed for filing motion for review, and had Lawrence tendered his homestead. 
_application during that time they would have had to rejectit. > 

amore. filed motion for review on January 6, 1893. oe effect of that motion 
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was to seagad all further action + in regard to this Jand ana it had een disposed. 
of. It was withdrawn on April 8, 1898, and at no time prior to that. date could 
Lawrence’s preference right as a successful contestant have attached. He filed his _ 
homestead application on April 19, 1893, and consequently was in time. It was 
error on the part of the local officers to allow Seeger to make entry on April 8, 1893. 


The motion for review of this decision specifies two grounds of error, 
VIZ: | | : can : 

Ist. That said decision is predicated solely upon the assumption that the practice 
in the case of Lawrence v. Furlong was governed by the new rule of Allen v. Price; 
while in truth and in fact the practice in that case was not governed by the new. .. 
rule, 
2nd. That it was error to re-open the gapeies of Lawrence’s claim to a preference 
tight of entry as successful. contestant, in that the same was fully passed upon by 
the Hon. Commissioner, in his decision of December 27, 1898, and the preference 
right held to have expired, and no appeal was taken from that holding, and that 
cneswoe was in no wise before your honor for adjudication. 


These grounds of alleged error are ea with much elaboration of 7 


argument. 

-It is true that the decision auian review is predicated solely upon te 
assumption that the practice in the case at bar was governed by the 
rule in the case of Allen v. Price. It is also true that the practice m 
the case at bar should not have been affected by the new rule. 

In the case of Allen v. Price, supra (15 L. D., 424), it was held, that 
on the successful termination of a contest the land embraced in the 
canceled entry should be reserved for the benefit of the contestant. 
during the statutory period: provided for the exercise of his preferred | 
right of entry. If an application to enter is presented during said 
period, by a stranger to the record, it should be held. in abeyance to 
await the action of the contestant. This rule was, however, expressly 
limited by the decision to future cases, and it was said that the case at - 
that time under consideration must be governed by the rule then in 
force. This decision was made on November 15, 1892. 
It results in the case at bar, the judgment of cancellation therein of . 
October 10, 1892, having been carried into effect on October 24, 1892, 
by the cancellation. of the entry of Furlong, the rule in the case of 
Allen v. Price was without application. The application of Seeger, 
therefore, made on April 8, 1845, he being the first qualified applicant 
to enter the tract after the cancellation of Furlong’s entry, was prop- 
erly allowed by the local officers. under the rule then in force as to that - 
case. But it does not necessarily follow that his entry shouid stand in 
the way of the exercise by Lawrence of his preference right of entry 
resulting from his successful contest of Furloug’s entry. 

Under the old rule an entry of land made pending the exercise of the 
preference right of entry of a successful contestant was made subject 
to the exercise of. that right within the time allowed by law. So the 
question here is, whether Lawrence has lost his preference right by ~ 
reason of his own laches. I think not. It is trne that he was required 
under the law and regulations of the Department to assert his prefer- 
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ence tight within thirty days from notice of the cancellation of the con- 


| tested éntry. This he did not do, but, as has been seen, the local 
officers, acting presumably on the assumption that the rule in Alien 2, 


- Price would govern the procedure in the case at. bar, advised him that 


he should not attempt to exercise his preference right until after the 
time allowed Furlong for filing motion for review. This advice was - 
erroueous and misleading, was presumably the cause of his not making 
his application within the time prescribed by the old rule, and being 
the advice of the officers of the government merely upon a question of 
departmental practice, should not operate to deprive the applicant of 
his tights under the law. He filed his application in less than thirty 
days after the motion for review had béen disposed of, which, under the 
circumstances, is held to be in time. 

The second assignment of error is without force. “The fact ciaedna 
- eoutestant did not appeal from the decision of your office of December 
27, 1893, holding that his preference right of* entry had expired, will. 
: ee ne fere to deny him the benefit of anything In. the record, when it 
is remembered that your said office decision was in his favor,. thoueh on 
another ground, and there 1 was consequently no necessity for him’ to 
appeal. 

The decision of your office gave him all he asked for, to wit, the right 
to make entry of the tract. 7 

Moreover, the appeal of Seeger breieht the whole record to the 
Department, and every question in the.case was fully within the juris- 
diction of the Secretary of the Interior. There was no error ii the 
decision complained of prejudicial to the rights: of the complainant, aud 
his motion is denied. 

PRACTICE—AFFIDAVIT OF CONTEST—EVIDENCE-OKLAHOMA LANDS. 
DEVORE ®, RIEHL. | 


The corroboration of an affidavit of contest is for the information and protrotion of 
the local officers, and. after a hearing is ordered the absence of such corrobora- 
tion is immaterial. : 

In a contest based upon alleged priority of settlement it i is not essential that the 
affidavit of contest should sét forth that the contestant has established residénce — 
ou the land, if, at such time, residénce on his part is not necessary. | 

The irregularity of order in which a party may be permitted to introduce his testi- - 

_ mony will not be held reversible error where such procedure is not prej. judicial 
to the rights of the adverse party, and is deemed anerseany to the ascertainment. 
of the relative rights of both parties. — 

One who is within the Outlet at the date of the President’s proclamation, occupying | 

| a tract of leased land by the consent of the Indian agent, but goes outside there- 

after, and there remains until after the opening, is not disqualified as a setitler, - 
if, by his former presence within the prohibited territory, he secured no advan- 
tage over others. 


- Seer etary Bliss to the Commissioner of tic General Lund Office, November 

—(W.V. D.) [3 12,1897. (GB. G) | 
The case of Oliver J. Devore v. John A. Riehl has been considered 

on the appeal of the defeudant from your office decision of February 
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20, 1896, holding his homestead. entry, No, 608, for the SE. 4 of See. 35, 
7, 26, R.1 E., Perry land district, Oklahoma, subject to the plaintif’s 
superior right. . 

The entry of Riehl for said jad was nade on September 23, 1893, | 
and on December 11, 1893, Devore filed his atidawit of contest, alleging 
‘that, | 


on the 20th day of September, 1893, affiant went upon said tract of land with the 
intention of claiming the same.as a homestead, under the homestead law, and made 
‘settlement thereon; that on said day I plowed one furrow around the entire claim; _ 
that I laid a foondation of 2 by 6’a spiked together as a foundation for a house, and 

hauled stone and placed six piers thereunder; also plowed a tract around said foun- 
dation; that on the 25th of September I plowed two acres: of said tract; and that 
said settlemeut was prior to the entry of Riehl and prior to any settlement made by 
said entryman or any Other person on said tract. 


- This affidavit was not corroborated. 

A hearin g was ordered for May 1, 1895, but was sented from time 
to time until August 13, 1895. In the meantime, however, on July 18, 
1895, Riehl filed a motion to dismiss the contest, for the reason that tlie 
allegations in the affidavit are not sufficient to constitute a cause of - 
action, and that the same is not corroborated. Devore had personal 
notice of said motion, and on July 25, 1895, filed an amended affidavit - 
of contest, duly corroborated. The sucaded affidavit is substantially 
the.same as the first, but alleges, further, that the contestant 


followed said improvements up ‘by the establishing. of his actual residence .on said 
tract of land on or about 13th day of December, 1893, and has continually resided 
there ever since, and has made other and valuable improvements on said tract. | 


When the case was called for trial. at the local office, attorneys for 
the entryman objected. to the introduction of evidence under the affidavit 
of contest, for the reason that the original affidavit of contest, filed - 
December 11, 1893, was a “legal nullity,” and for the reason set forth in 
motion to dismiss, filed. July 13, 1894; and for the further reason that 
the same was not.a proper basis of an.amendinent, and that no proper or 
_ sufficient form of a legal affidavit of contest was filed within me three. 

mouths of the date of alleged settlement. : 

This objection was overruled, and an exception taken at the time. 
The cause.proceeded to trial, whereupon the plaintiff offered his tes- 
_ timony in chief touching his alleged settlement.on the land in contro- 
versy, his. improvements thereon, and the date thereof. The defendant 
- then introduced certain testimony in rebuttal, and certain other testi- 
mony tending to show that the contestant was disqualified for having 
been in the Cherokee strip during the prohibited period. The con- 


testant was then permitted to introduce testimony.on the question of 


his alleged disqualification, and also to introduce other and further 

testimony.on the main issue of his alleged prior settlement, ‘This tes- 

_timony -was introduced over the objection of the defendant. ee 
The local officers found that the contestant made settlement on the 

Jand prior to the defendant’s entry, and that he was not disqualified. 
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Your office affirmed the finding of the local officers and approved © 
the rulings made by-those officers in the progress of the trial. _ | 
In the appeal now under consideration itis urged by the aa 

substantially : : | 

Ast: That it was error to order a hearing on plaintif ’s first affidavit of contest, 
and error to allow it amen:‘'ed. 

2nd. That it was errdr to allow the contestant to offer evidence in chief after the 
defen'ant had met and overcome contestant’s evidence on the main issue. . 7 

8rd. That it was error to hold that the contestant was not shown to be disqualified. | 

‘4th. Error in holding that the contestant’s ene was er to. that of | 
defendant. | 

The contestant’s ‘first affidavit of contest was good. It aiesel set- 
tlement prior to the entry of the defendant and prior to any settlement. 
made by him or any other person. It did not allege.the establishment 
of residence, but, at the time the affidavit was made, an allegation of 
residence was not necessary. A settler has .a ponecuable time after 
settlement to establish residence, and what is a reasonable time will. 
- depend on the circumstances of each ease, and any question as to the 
_ timely establishment of residence might have been raised at the hear- 
ing by the entryman by a plea in the nature of a confession and avoid- 
anee. Nor was the affilavit fatally defective for want of verification. 
The local officers have a large discretion in ordering hearings, and the 
corroboration of an affidavit of contest is for their information and 
- protection, and the fact that an affidavit of contest is not corr oborated 
is not one that can be taken advantage of by the parties, Moreover, 
in ‘the case at bar, the amended affidavit was duly oe and 
related back to the original affidavit. 

The order in which the contestant was permitted to introduce his 
testimony was irregular, but the inadequate provisions of law govern- 
‘ing trials before the local officers, and more especially the lack of 
authority in those officers to issue compulsory process to secure the 
attendance of witnesses, render their attendance capricious and uneer- 
tain, so that the ordinary rules of introducing testimony must often be 
. departed from to meet the demands of a more substantial justice. It 

is not perceived how the substantial rights of the entryman have been 


injuriously affected by the rulings of the local officers in this regard. _ 


The contestant had made a prima facie case of settlement.on a certain 
date. This the defendant undertook to break down, and, in a manner 


sneceeded, The.contestant was then permitted to introduce other wit- 


nesses on the same issue. It will ‘be assumed that the local officers 
believed this procedure necessary to an ascertainment of the just rights 
of the parties. Those officers state in their decision herein that they 


permitted it for the sole “purpose of ascertaining the truth,” and fur- — - 


ther that the contestant did not, on the day he submitted his evidence 
in chief, have other witnesses on that point, and for this additional 
reason they were permitted to testify on the mows day. There is — 

no reversible error in this procedure. | 
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- On the question of alleged disqualification, it appears that the land 
in controversy igs in the Cherokee Outlet which was opened to settle- 
ment and entry on the 16th day of September, 1893. 1t appears further — 
that the contestant was in the Outlet at the time of and after the 
Presidents proclamation relative thereto. It appears, however, that 
he held a lease for certain allotted lands in the Cherokee strip from a 


Tonkawa Indian, atid that he was on this land for the purpose of look- 


ing after a crop of hay; that he was there by the written consent of © 
the Indian agent, and that he was not on or in sight of the land in con- 
troversy. He went out of the strip as soon as he heard of the Presi- 
dent’s proclamation, and staid out until twelve o’clock, noon, the day 
of the opening. He did not settle on the land in controversy until 
four. days after the opening. -It is clear that his. presence in the pro- 
hibited territory secured him no advantage over others. 

The clear preponderance of the testimony shows that he made settle- 
ment on the tract in controversy on September 20,1893, The defend- 
ant does not claim to have made settlement on the land before the date 
of his entry, September 23, 1893. Contestant’s settlement was prior to | 
the settlement and entry of the defendant, he established residence — 
within a reasonable time, and has since resided on and oulivated’ the 
land as required. by law. 

The decision appee es from is affix med, 


CALIFORNIA SCHOOL LANDS—INDEMNITY SELECTIONS. 
- INSTRUCTIONS MODIFIED. 


Seoretars y Bliss to the Commissioner of the General Land Opfice; Novem- 
+ ber 17,1897, (A. M.) 


In your letter of the 10th instant you called attention to the circular 
of July 23, 1885—4 L. D., 79—wherein the: local land officers of the 
Several United States land offices in California were instructed as to 
the form in which indemnity school selections should be presented, and 

quoted the last paragraph thereof as follows: 

It having been repr esented that in the State of Califor nia the local officers in some 
of the diseiete cannot with certainty certify to the validity of the bases used for 
‘indemnity school selections on account of the complicated condition. of land affairs 
in the State and imperfection of their records, the registers and receivers therein are 
directed, upon the filing of applications to make such selections, to certify as to the 
‘dates of filing thereof and the condition of their records as to tracts selected. and the. 
bases used, and forward the applications to this office by special letters for instruc- 
tions. They will withhold approval of the applications. and. refuse to receive the 
legal fees until advised by this office that the selections may be admitted. : 


— With respect to this paragraph you have stated that the agualtous | 
that prevailed when the circular was adopted no longer exist and that 
‘its requirements entail additional and unnecessary work on your office, | 
beyond that Require’ in n acting ou similar selections from other States. 
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You ie accordingly, in view of reasons set orth recommended 
that the circular mentioned be modified by striking bierehom the para- 
graph quoted, and that you be authorized to instruct the local officers 
in California to accept list of selections and collect fees thereon, on 
presentation, if their records Show the selected lands to be subject to 
selection and free from adverse claims, and that the bases of the selec- 
_ tions are prima facie valid. 

As by this modification the State of California will be. mined on the 
same footing with other States in the matter of school land indemnity 
selections, aud as it appears that the ‘retention of the paragraph is noe 
longer necessary I hereby modify the aforementioned circular by 
eliminating therefrom the paragraph under diseussion and direct that 
you instruct the local officers in California in accordance With your 
recommendation. | | 3 


CLARK v, MANSFIELD. 


Motion for review of departmental decision of April 22, 1897, 24 L. 
D., 343, denied by Secretary Bliss November 17,1897, 


'PRE-EMPTION—INTERVENING CLAIMS—CONTESTANT. 
GRANFLADEN v. Hamryon. 


Failure to submit pre- emption final Brodf aia make payment for the land, within 
the statutory life of a filing on unoffered land, does not defeat all rights under the 
filing, but subjects the claim to any legal setélement claim that may intervene. 

As between a pre-emptor thus in default and a homestead claimant for the same 
land, ne is also in default, In the matter of settlenient. and es the . 

A successful contest. aoninst't the Wotneatend. entry in Soaen a case sei fot detsat the 
right of a minor claimant under the pre- emption filing to submit final proof, if, 
prior to the conclusion of said contest application is made to complete the pre- 
emption claim, and it appears. that the contestant had not made settlement on 
the land at such time, and was aware, at the time of initiating his contest, of 
the fact that the minor with his guardian was Beatty upou and cerning the 

~ Jand. 


Secretary Bliss to the Commissioner of the General errs Office, Ne ovem- 
(CW. V.D.). | a ber 17, 1897. — | : (Ww. A. E.) 


On February 10, 1880, Mary T. Jacobson filed pre-emption ‘declara- 
tory statement for the N. 3.of the NH. 4.and the SW. 4 of the NE. 4 of 
See. 23, T. 106 N., BR. 50 W., Mitchell, South Dakota, land district, | 
Miche settlement January 25, 1880. Said land being unoftered, the 
time for- making prot and payment under the mg expired October 
(25,1882. | | 

On September 8, 1893, p. J. Spangler made homestead oe for the | 
same land. 


tt 
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On April 25, 1895, James Hamilton filed affidavit of contest against 
Spangler’s entry, charging abandonment. — : 

Hearing was had June 4, 1895, the defendant Spangler tiaking Q cehute 

June 29, 1895, Thomas L. Granfladen, guardian of Lewis T. J acobson, 


minor heir of Mary T. Jacobson, deceased, filed an application to make 


proof and payment under thie decedent’s tiling. This application was” 
rejected by the local officers on August 2, 1895, for the reason that the 
jJand was embraced in the homestead entry of. Shaneiene und that proof 
could. not be made under said filing after the lapse of the Statutory 
period. — 

The local officers also, on the same day, pecommcuded: the cancella- 


tion of Spangler’s entry. 


Spangler did not appeal, but Grantladen filed appeal from the rejec- 
tion of his application. 

On January 28, 1896, your office canceled Spangler’s entry, and 
further held that Granfladen’s application was properly rejected. 

February 6, 1896, Hamilton made homestead entry for said tract, 
and on Mar ay 27, 1896, Granfladen filed appeal from your office dedision. 

Tt appears from the affidavits submitted with Gran fladen’s applica- 
tion that Mrs.. Jacobson applied to make proof on November 10, 1880, 


and started to the local land office for that purpose, but was biked se 


on the way and died, leaving an infant boy as her sole heir; that a 


- guardian was_ apuomted for the child, and that this guardian offered 


proof on February 28, 1881, but did not make payment for the land, 
for the reason that ie was unable to procure the necessary amount ot 


money at the time. The guardian then consulted. the judge of the 


county court of the county in which the land is situated, and was 
informed by him that the land could be held for the heir until he should 


become of age and make proof for himself, and that 1t would not be wise 


for the guardian to make proof or encumber the land in any way. 

It is further shown that the guardian and the minor heir have resided 
ov this land ever since the death of Mrs. Jacobson, and that valuable 
and substantial improvements have been placed thereon. | 

In the case of Larson ». Parks, 1 Ll. D., 487, it was I held that: 

Because a party fatis only in the matter of time in submitting proof and making 


payment, he should not be subjected to forfeiture unless a valid ad verse interest has 
attached, 


In the case of Ifideler ». cae th, 5 L. D., 188, it was held that: 


The right of a pre-emption. settler, who did not file within the statutory period, 


is not defeated by the entry oF wn interve ming homesteader who has failed to com- 


ply with the law. 


To the same effect is-the case of. Dunlap v nae et al., 5 L. D., 440, 


_wherein it was held that: 


Inthe absence of a legal mtervening settlement siciies there is no penalty for 
failure to make proof and payment for unoftered land within the statutory period. 
The right of a pre-emptor to purchase is riot defeated by the adverse claim of a 
homesteader who alleges residence within less than six months after entry and fails 
to show the same, . 
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So- also in ae case of Davis : Vv, Davidson, 8 i. D. "ANT, in which it 


~ was held that: 


An intervening adverse claimant, alleging settlement rights acquired. after. the 


_ default of the pre-emptor, must show, in order to defeat the pre- -emptor’s right of 
purchase, an actual settlement, based on substantial and visible acts of improve- 
ment. | ~ 3 


The time for making proof and paythent under Mrs. J acobson’s filing 
expired October 25, 1882, but the failure to make proof and payment 
within the statutory period did not work a for feiture of all rights under 
that filing, It simply subjected the pre-emption claim to any legal 

‘settlement claim that might intervene. 
it appears that Spangler, the intervening Sapam: never settled 
--upon or improved this land. He seems to have abandoned all-claim to 


it as soon as he learned that the guardian and minor heir were residing 
there. As soon as he defaulted in the matter of settlement and resi- 


dence, he and the pre-emption claimant stood on an equal footing, and 
thereafter the better right would rest with him who first took steps to 
cure his default, Granfladen, by filing his application to make final 
proof, took the first step, and thus acquired the superior right. 

At the time, then, that Hamilton filed his affidavit of contest against 
Spangler’s entry, said entry was not the superior claim to the land, but 
merely stood on an equal footing with the pre-emption claim. Before 
the contest was decided, the pre-emption claim had become the superior 
claim. Could Hamilton, by successfully contesting the inferior claim, 
that is, the homestead entry, also defeat the superior claim, which in 
this instance was the pre-emption claim? It seems to be a logical rul- 
ing that the simple removal ofthe inferior claim did not in any way 
affect the superior claim, and that it was necessary for Hamilton to do 
something more than secure the cancellation of Spangler’s entry in 
order to defeat the rights of the pre-emption claimant. He might have 
defeated the pre-emption claim by making settlement on the land prior 


to the time Granfladen filed his application to make final proof, but he- 


did not do this. His settlement and entry Are eee in date to 
Grantladen’s application. 


Again, it appears that at the time Hamilton initiated his contest he 


had full knowledge of the fact that the guardian and the minor heir 


were residing upon and claiming this land. He testified at the trial 


that prior to initiating contest he went out to the land and examined 


it; that he found Granfladen living there; that he tried to get the job 


of painting the dwelling house; that Granfladen told him that on 
account of bad crops he could not afford at that time to have the 
painting done; and that he thereupon offered to take Grantladen’s 
note and wait on him till fall. 


In the case of Blake v. Marsh, 10 L. D. , 612, it see that J ohn - | 


Blake filed pre-emption declaratory. statement for a certain tract on — 


July 1, 1870, and died before making final proof. His widow continued 


He 
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to reside upou and improve the land, but did not offer to make final 
proof until April 2, 1880, when she discovered that on the preceding 
day Henry J. Marsh had made homestead entry covering a portion of | 
the land embraced in the pre-emption filing of her deceased husband. 
It was said in that case: : » .e 
~ In the case at bar the evidence shows that Marsh knew that ‘Mrs. Blake cated 
said tract, that she had resided thereon continuously since her husband’s death, 
and he had fully recognized her superior right by asking permission, from both jie 
husband and Mrs. Blake, to cultivate a portion of the land..... The fact that 
Marsh, after living on his homestead claim, as he alleges, for six years without any 
claim of record, succeeded in placing his entry of record one day prior to the date 
when Mrs, Blalee appeared at the local office to ‘perfect the claim filed by her hus- 
band, will not defeat the superior equity of Mrs. Blake for the tract upon which she 
had her home, and which Marsh knew she claimed ancl. had reason to believe she 
was about to enter. : 


The Department will exercise its supervisory authority to see that the home of the 
- widow and the orphans shall not be taken away by one who, ‘‘by a seeming compli- 
. ance with the forms of law,” seeks to obtain title thereto under the homestead law, 

See also Caldwell v. Carden, 4 L. D., 306; Turner v. Bumgardner, 5 
L. D., 377; Tustin v. Adams, 22 L. ee 266; Rector ». Gibbon, 111 U.S., 
— 216. 

Whetlior: then, the case, as now presented to the ener une be 
considered from the strict legal standpoint or from the standpoint of 
equity and justice, the conclusion .is the same, viz., that the guardian 
should be allowed to make proof and payment under Mrs. Jacobson’s 
pre-emption filing for the benefit of the minor heir. 

By your office letter of September 22, 1897, were erated the 
record in the contest of one Fred Dede against ‘the homestead entry of 
Hamilton, and the protest of Granfladen against said contest on the 
ground that it is collusive and fraudulent. | 

As Dede’s affidavit of contest, filed July 25, 1896, is subsequent to 
Granfladen’s application to make proof and payment. under Mrs. Jacob- 
son’s filing, any rights that Dede may Baye in the premises are subject 
to those of Grantladen. 

Your office decision of January 28, 1896, is reversed so far as it rejects 
Granfladen’s application to make prooe and payment. Dede’s contest 
will be suspended pending the submission of proof by the guardian. 
If-the proof submitted by the guardian is found to be satisfactory, you: 
will call upon Hamilton to show cause / why his entry should not be 
canceled, 


HuDSON v. ORR. 


Motion for review r of departmental decision of May 11, aie 24 L. me | 
_ £29, denied by Secretary Bliss November 17, 1897. 
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DESERT LAND ENTRY—ORDER OF SUSPENSION, 
BASHORE v, LATHAM, 


On the revocation of an order suspending a desert land entry time does uot begin to 
run against the entryman uutil he is properly served with a definite notice of 
such revocation, 


Secretary Bliss to the Commissioner of the General Land Office, November 
(W.V. D.) 17, 1097; os (EK. M. BR.) 


This case involves the NIM. 4 of Sec. 22, T. ai S., R. 24 E., M.D. M., 
Visalia land district, California. 

It appears. from the record that on the 30th day of April, L977, 
J. K. 8. Latham made desert land entry for the above described land, 
which entry, together with others, was suspended on September 28th, 


: 1877, under order of September 12, 1877. February 10, 1891, said 


general order of suspension was r evoked micder departmental directions 
made on January 1%, 1891. 7 
On the 17th day of May, 1895, John Bashore filed an affidavit. of 


contest, alleging failure to comply with the terins of the desert land act 


in the matter of reclamation of the land. 

The local officers ordered a hearing to be had on Au gust 5, 1895, at 
which time the plaintiff appeared and made affidavit, as provided, and 
applied for order of service of notice by publication. This order was 
accordingly granted by the local officers and September 13, 1895, set 
as the date of hearing. When said time arrived for the ‘rial of the 
cause, counsel for the defendant moved that the contest be dismissed 
for the reason that no cause of action was stated in the affidavit of. 


contest, inasmuch as the allegation of non-reclamation was premature. 


' This motion was overruled and the contestant introduced testimony, to 


which action the defendant excepted alleging that the appeal from the 


ruling of the local officers, filed by him, had ousted them of jurisdiction. 


On the 16th day of September, 1895, the local officers rendered their 
decision finding that three years had elapsed—the time allowed by the — 
original desert land act—since the date of said entry, exclusive of the _ 
period of suspension, and that the land had not been reclaimed; they, 
therefore, recommended the cancellation of the entry. 

On appeal, your office decision of April 23, 1896, reversed the action 
of the local officers, holding that three years, exclusive of the period. 
of suspension, counting from the time proper service of such revoca- 
tion of suspension was made on the defendant, to wit, the 22nd day of: 


August, 1893, had not expired. 


Appeal by the plaintiff brings the cause before the Department. 

In the ease of Farnell e¢ al. v, Brown (21 L. D., 394), it was held that 
time did not commence to run against a desert entryman, after the 
order of revocation of the suspension, until due and proper notice of 
such revocation was given him. That case arose in the same land 
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office and had reference to the entries which were suspended and the | 
revocation of the suspension ordered February 10, 159!, by the Depart- 
ment. It was held in the opinion: | : 
It is shown that from May 9,. to June 1, 1891, the 1668 officers, he Brain mail, 
notified the desert entryman of the decision of February 10, 1891, and on August 15, 


1893, your office instructed the local officers that this notice was insufficient, inas- 
much as the Rules of Practice required notice tu be sent by registered mail. 


To the same effect is the case of White v. Dodge (21 L. D., 494). _ 

Counsel for the appellant argues that the defendant was represented | 
before the Department by attorneys in the proceedings leading to the 
decision of January 12, 1891, revoking tlhe suspension of these entries, 
aud that they were notified thereof on February 10, 1891, and that such 
notice was, in law, notice to this entryman; further, that your office 
erred in not considering the notice given to said attorneys on said 
date, February 10, 1891, and also the notice given them on the follow- 
ing dates: August 5, 1892, November 7, 1892, December 2, 1892, and’ 
January 6, 1893, wad’ that, therefore, the notice given on August 22, 
1893, to the entryman was wholly unnecessary. 

This question was considered in White ». Dodge, on re-review (23 
L. D., 240), and as now presented is in all essential respects similar to 
the case as then presented, except that in said case the notice given 
said attorneys on February 10, 1891, aud on September 25, 1891, was 
set out in full, whereas in the cause at bar such alleged notices are not | 
set out and are referred to by date only. . . : 

In the case of White v. Dodge, on re-review, supra, 1t was held that 
the uotice contained in the letter of February 10, 1891, and that con- 
tained in the letter of September 25, 1891, to the altorieys representing 
one hundred ‘and sixty-three desert ee in Kern county, Cali- 


fornia, were not sufficient in themselves, and it was determined as — 


matter of law that the maxim id certum est quod certum reddi potest did 
not apply to matters of pleading, and that the notice shown was too 
vague and indefinite. 

This entry having been made on the 30th day of April, 1877, having 
been suspended on the 28th day of September, 1877, the order of sus- 
pension haying been revoked and proper notice thereof having only 
been given on August 2%, 1893, and the contest affidavit having been 
filed May 17, 1895, it follows that this entry has only been in existence, 
excluding the period of suspension, two year’s; one month and twenty- 
four days, counting to the time of the filing of the affidavit of contest. 

In this case, however, it appears from what has heretofore been set 
out, that at the original date set for hearing, to wit, August 5, 1895, this 
plaintiff set forth that he had not made service and asked for order of 
service by publication, which order, as has been seen, was accordingly 
granted and hearing set for September 13,1895. Without ascertaining 
when said service by publication became complete it is sufficient to say 
that it became so prior to such latter date, making a total of two years, 
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‘S1x wentns and twenty-one days that the entry had been i in ‘existence, 
exclusive of the period of suspension, as determined up to the time 
when proper notice of its revocation was given the entryman. 

Your office was correct in dismissin g the contest and that action is 
affirmed. | | 


WAGON ROAD GRANT -30NA FIDE PURCHASER~CONFIRMATION. 


CALIFORNIA AND OREGON LAND COMPANY. 


The title of a purchaser in good faith froma wagon road company of lan ds previously 
certified thereto, ix confirmed, in the absence of adverse claims, althongh by the 
true construction of the grant to said. company said lands were excepted there- 

- from; and in such case the only remedy left to the governmeutis by way of suit 
aeatiee the wagon road company to recover the value of said lands. | | 


; Secretary Bliss to he Commissioner of the General Land Office, November 
a V. D.) «49; 1897, | | (F. Wes)... 


With your office letter of October ¥, 1897, was enclosed a copy of 
your office decision of April 2, 1897, in which it was held that the S$ of © 
- NE} and Es of the SE} and lots 5and 6of Sec. 31,T.188., R.1 

, Roseb urg land district, Orecon. were excepted from the grant made 
ai use 2, 1864, (13 Stat., 355) to aid in the construction of the Oregon. 
Central Military Road, and in which a rule was laid upon said company 
and its successors, the California and Oregon Land Company, to show 
cause why proceedings should not be instituted to set aside the title 
erroneously conveyed by the certification made on December 8, 1871, 
on account of said grant. | 

- The records show that the tract. above described was s embraced in the 
donation certification of Oliver L. Barrett, filed April 4, 1855, which 
claim remained of record until canceled by your office April 4, 1896, 

To said rule the California and Oregon Land Company Pecponden: 
asking the dismissal of the rule, upon the ground that the donation 
notification was not sufficient to except the tract from the grant named; 
| and, further, that said company, the California and Oregon Land Con: 
‘pany, had been adjudged to be a bona fide purchaser from the Oregon 
Central Military Road Company of the land in question, in the case of 
the United States v. The California and Oregon Land Co. (148 U.S., 
31), and that its title was therefore. confirmed by the act of March 2, 
1896 (29 Stat., 42). 

Your office letter of May 22, 1897, refused to eeeee the rule, and as 
no further answer was made Fierato the matter is submitted for the 
consideration of this Department. 

Tn the case of the United States v. Winona and St. Peter Railroad : 
Co., (165 U. S., 463) the court, after referring to the acts of 1 March 3, 
1887, (24 Stat., 556) and March 2, 1896, (29 Stat., 42) states that: 

Our conclusion is that these acts operated to confirm the title to every purchaser 


from a railroad company of the lands certified or patented. to or for its benefit, not- 
withstanding any mere errors or irregularities in the proceedings of the land depart- 


o 
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ment, and iotwithstaading the fact that the lands so certified or r patented were, by . 
the true construction of the land grants, althongh within the limits of the grants, 
excepted from their operation, provided that he purchased in good faith, paid value 
for the lands, and, providing, also, that the lands were public lands i in the statu- 
tory sense of the term and free from individual or other claims. 

Barrett’s claim under the donation notification, which is held to have 
been sufficient to have defeated the grant, having been duly canceled 
and the California and Oregon Land Company having been adjudged 
to be a bona fide purchaser from the Oregon Central Military Road 
Company, it. follows, under the decision, above quoted, that as to the. 
land here involved the title of the California and Oregon Land Com- 
pany must be held to have been confirmed, and no action should be 
brought by the United States looking to the setting aside of the title’ 
conveyed under the certification before referred to. The only right 
remaining to the United States is the right to recover the value of the 
land from the Oregon Central Military Road Company. To this end, I 
have to direct that demand be made upon said company, if still in 
existence, Or upon any one found who can be held liable through that 
company. 


DITTMER 2. | WOLFE. 


Motion for review of departmental decision of August 19, 1897, 20 L. 
D., 137, denied ‘by Ser CUaNy Bliss, November 19, 1897. 7 


PRIVATE. LAND CLAIM—SMALL HOLDING. 
DONACIANO CHAVEZ. 


Under section 12, act of March 3, 1891, all claims under Spanish or Mexican grants, — 

referred to in:section 6 of said act, arc to be held as abandoned, if not presented _ 

before the court of private land claims within two years from the taking effect — 

of said act; and a grant oceupying such status is conseqnently no bar to the 
adjudication of a.small holding” lying within the lim'ts of such grant, 


| Secretary Bliss to the Commissioner of the General Land Office, November 
(W.V.D.) 19,. 1897, _ (CC. W.P.) 


With your letter of August 11, 1896, you transmit the appeal of 
Donaciano Chavez from the decision of your office of a 15, 1896, | 
suspending his “small holding” claim, No. 1759, for 3.77 acres of iand: 
in section 32, townsliip 10 N., range 3 E., Santa Fe varia district, New 
Mexico, until the question of title to the “Antonio Sandoval” grant is 
determ ined, 

March 2, 1896, Chavez submitted proof of his possession and occupa 
tion of said land, which was rejected by the local officers for conflict 
with the timber culture entry, No. 14], of Richard Page. Chavez 
appealed. Your office found that Ciave. claims title from Francisco. 
Savedra, uaroeer Antonio Sandoval and others, and that an examina 
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tion of Geihorwids on file in your eohies shows that the land claimed by 
Mr, Chavez is within the limits of the “Antonio Sandoval,” or Las 
: Lagunitas” grant, and that this grant has not been surveyed, but that 
its focus south of the Albuquerque grant, as shown, as well as its prob- 
able location furnished by the surveyor-general of New Mexico, indi- 

cates that Sec. 32, T. 10 N., RB. 3 E., is entirely within the limits of said 
grant; and the claim of Chavez was held suspended until the question | 
of title to the “Antonio Sandoval” grant is determined. From this — 
decision Chavez has appealed, ancl in his appeal alleges : | 
(1) That there is no such a recognized. erant as the ‘Antonio Sandov al’ or ‘Las 
Lagunitas eTant.’ ; 

(2) Thatif any such a grant ever existed, the same bas never been officially recog- 
nized, but has been rejected by the sur vey or general of the Territory of New Mexico. 


(3) That the Department has ruled against the existence of any such grant, and 
has issued patetits, for lands embraced within the said alleged grant. 


By the act of Mareh 3, 1891 (26 Stat., ($54), Congress established the 
court of private land plains: for the fil adjudication of all private 
land clainis in the Territories of New Mexico, Arizona, Utah and the 
States of Nevada, Colorado and Wyoming. 

The object of said act was the final adjudication of ali salva land 
claims in the States and Territories mentioned iu the act, and the cre- 
ation of a special tribunal was to provide for the adjudication of claims 
under grants made by Spain or Mexico, to land within the territory 
specified in said act, prior to its acquisition by the United States. Con- 
gress invested said tribunal with fnll authority to determine every 
question, subject to the right of appeal to the supreme court of the 
United States, respecting the validity, extent and scope of all unad- 
justed claims to lands included in Spanish or Mexican grants. ‘The 
title, validity and boundaries of such grants or claims were to be adju- 
dicated according to the law of nations, the stipulations of the treaty 
concluded between the United States and the Republic of Mexico at the 
city of Guadalupe- Hidalgo, on February 2, 1848, and the treaty between 
the same powers on December 30, 1853, and the lands embraced within 
the boundaries of Mexican or Spanish grauts or claims at the date said 
treaties were ratified were placed in a state of reser vation, which has 
been continued in force by the act of Mareh 3, 1891, supra, and will so 
remain until after the Judgment of said court becoines final and iu all 
respects complete. : 

But in view of the statements contained in 1 Mr. Chavez’s appeal, and — 
of section twelve of the act of March 3, 1891, supra, which provides that 
all claims mentioned in section six of said act (which provides for the 
adjudication of claims under grants by Spain or Mexico), shall at the end 
of two years from the taking effect of the act, if no petition in respect 
to the same shall have then been filed, be deemed and taken, in all 
courts and elsewhere, to be abandoned, and shall be forever barred, you 
are directed to ascertain whether any claim has been filed in the court 
of private land claims under the “Antonio Sandoval” or “Las Laguui- 


DECISIONS RELATING TO THE PUBLIC LANDS. = 393 


tas” grant, and this case is returned to your office that yon may pursue 
this course, und in case it appears that there has been no claim filed in ~ 
the court of private land claims under the “Antonio Sandoval” or “Las” 
Lagunitas” grant, you will consider the proot submitted by said Chavez 
on his “small holding.” » | 

The tract book of your office shows that August 11, 1896, the ‘day of 
the date of your letter of transmittal, the timber euliite entry, No. 141, 
of said Page was canceled by your office, {from which action Page. irae | 
not appealed. 

The decision of yout office is modified accordin gly. 


STATE OF WASHINGTON ¥. McBRIDE. 


Motion for review of. departmental decision of August 27, 1897, 25 
L. D., 167, denied by Secretary Bliss, November 19, 1897. 


- RAILROAD GRANT—INDEMNITY SELECTIONS. 

Union Or Company. 

Action suspended on that part of the departmental decision of November 5, 1897, 
herein, which relates to the question of the right of the Southern Pacifie R. R, 
Co. to make indemnity selections within the forfeited primary limits of the 
Atlantic and Pacifie grant. : 


Acting Secretary Duvis to the Commissioner of the General Land Office, 
(Ww. V. D.) 7 November 22, 1897, | (A. Bs.) 


The Southern Pacific Railroad. Company, by its attorneys, has filed 
in this Department an application for a suspension or modification of 
that part of departmental decision of November 6, 1897, in the case of 
the Union Oil Company, on review, 25 L. D., 351, which holds that: 

The question as to the right of the Southern Pacific Company to make indemnity 
selections within the forfeited primary limits of the grant to the Atlantic and Pacifie 
has been finally determined adversely to the Southern Pacific by the supreme court 
(168 U.8.,  ) and a discussion of any claimed rights under the railroad’s selec-- 
tion of the land here in question is, therefore, unnecessary, 

In the application it is set forth that counsel for the railroad com-. 
pany have applied to the supreme court for an order staying the issue 
of the mandate on the court’s decision in the case referred to, with the 
view of obtaining a rehearing or reconsideration thereof, and that an | 
order has been made accordin gly, staying the mandate for thirty days. 

The application is duly supported by affidavit, and in view of the 
matters presented it has been determined to treat the same as a peti- 
tion for re-review of said departmental decision as to the single matter 
complained of ; and for the purpose of having the said matter further 
. considered if deemed necessary, after final action by the supreme court 
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upon the said motion, you are hereby directed to suspend action upon 
that part of said departmental decision relating to the question of the 
right of the Southern Pacific Railroad Company to make indemnity 
. selections within the forfeited pean) limits of the. Atlautic and Pacific 
| ere until farther ordered: | : 


SETTLEM. ENT—APPLIC ATION-REHEARING—ACT OF SEPTEMI BER 29,1890. 


KENNY ET AL., Uv. J OHNSON ET AL, 


‘The extent of a eateenieut claim, as defined by acts of occupancy and improvement, 
is limited to the technical quarter section on which such acts are performed. _ 

No rights are acquired under an application to enter lands that are at such time 

| embraced within an existing order of withdraw al, made in aid of ab railroad 
grant. | | 

A rchearing will not be ordered on a canse of action arising after the close of ths 
hearing before the local office, and pending appeal fr om its decision. | 

The right of persons alleging settlement on lands opened to such appropriation 
under the act of September 29, 1890, is not affected by the fact that such lands. 
were at the time of settlement and application ther efor, resery ed from disposal 
under the departmental rulings then in force. 


Secretary Bliss to the Commissioner of the General Land Office, Ni ovember 
(W.-Y. D.) : » — AODT (Gd. W,) 


The following applications were received at the Ashland land =u 
Wisconsin, by mail, at and betore - nine o’clock A. M., on November 2 
1891: | 

John J. Kenny for the NE. 4, See. 17, T. 48 Ny Rh. 8 W. , alleging set- 
tlement October 24,1891. | 
- Helen Delaney for the E.4 of the SE, Ep same township and section, 
alleging settlement October 24,1891. 

Edgar A. Glossup for the E. 4 of the NE. 4 and the E. 4 of the SE. 4, 
alleging settlement October 24, 1891. 

Simon Amunson for the NB. 4 1, alleging settlement September 1g; 
1891. 

Richard Long for the 8.4 of the NE. i aud the B. 4 of the SE, 4, 
alleging settlement March 10, 1890. | 

At 9:41 o’clock a. m., on November 2, 1891, William B. piubeee by 
agent, filed soldier’s declar atory statement for the N Ki. x, Saine town- 
- Ship and section, | 
At 9:45 a, m., same day, Nick D. Buse meee homestead application 
for the E. 4 of the SE. 4 | 

At 9:56 a, m., Same naa John T. Hanley ealied to enter the NE. 4.— 

At 11:50 a. m., same day, Har ied Ellerman applied to make home- 
stead entry for the E. 4 of the NE. 4 and the KS on the SE. 4, alleging 
setulement October 24, “1891, | 

On November 10; (891, Jack Johnson applied to enter the KE. 4 46f the 
SE. 4 4 ) alleging settlement October 8, 1891. 
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-The local officers rejected the applications of Hanley, Luce and Phil- 
brick, because of conflict with prior applications, the latter applicants 
not having alleged settlement. 

Your office reports that Glossup has relinquished. his cian and. is 
ont of the case, which is closed as to him. 

The local officers ordered a hearing as between the parties alleging 
settlement. Kenny, Long, Amunson and Johnson appeared in person 
and by couusel and submitted evidence in support of their respective 
claims. The hearing begat February 25, 1892, and lasted several days. 
The record consists 11 part of nearly a thonsand pages of testimony. 
After the hearing closed the local officers recommended the allowance 
of the application of Jack Johnson for the Ii. 4 of the SK. 4, that of 
Glossup for the E. $ of the NE. 4, and that of Kenny for the W. 4 of the 
NE. 4. The losing parties appealed to your office... Luce and Philbrick 
also appealed from the rejection of their applications, and at the same 
time filed an application for hearing, at which they might have: an 
opportunity to offer testimony in support of their claims. oa 

By letter (“*H”) of January 21, 1893, your office considered the appeals 
of the parties, complaining of the action of the local officers awarding 
the right of entry to Johnson, Kenny and Glossup, and the appeals of 
Luee and Philbrick, together. The question was also considered as to 
whether or not Luce and Philbrick had shown any proper ground for a 
further hearing. The action of the local officers in rejecting the appli- 
cations of Luce and Philbrick was approved, and it was further held 
that no right was acquired by reason of any settlement made prior to 
-- midnight, November 1-2, 1891, and as none of the parties to the hear- 
ing had shown settlement subsequent to that time and prior. to nine 
a.m., November 2, 1891, at which hour the conflicting applications of | 
Kenny, Glossup, Amunson and Long were received, that the right of 
entry would be awarded to the highest bidder as berw een said parties. 

‘On March 6, 1893, Luce and Philbrick filed motion for review of your 


said office decision, and Amunson, Long, Kenny and Ellerman appealed 


from it. The motion for review, without being-acted upon by your 
office, was forwarded to the Department, with the reeord and appeals 
aforesaid, On July 2, 189+, the record was returned to your office for 
appropriate action on the motion for review, and by letter (“H”) of 
July 23, 1894, your office granted the motion and awarded the right of 
entry to Luce and Philbrick, the applications of Long, Kenny and 
Amunson being fatally defective under the rule announced in the case 
of Smith v. Malone (18 L. D., 482), they, with the affidavits upon which 
they were based, having been executed prior to November 2, 1891. 

On March 7, 1896, the Department, on appeal, affirmed this decision, 
~ but on October 16, 1896, on motion for review, the Department revoked 
and recalled its ecei of March 7, 1896. A 
Up to that time, and prior to thie decision of the supreme court in | 
the case of Wisconsin Central Railroad Company v. Forsythe (159 U.S8., 
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46), the indemnity withdrawal under the act of 1356 for fie Omaha 
Company was held to be sufficient to defeat the grant made by the act 
of 1364 for the Wisconsin R: ulroad Company, and the lauds in question 
_ were treated as in-reservation. So long as the lands were treated as in 
reservation, it followed that rights under settlements alleged to have 
been made while the lands were thus reserved. were disregarded and 
deemed of no effect. . | 
_ The decision of the supreme eT ee | reversed the 
former holding of the Department in refereuce to. this matter, and it | 
became necessary that the Department shonld thereafter make its. 
decisions accord with said decision of the supreme court. In order that 
this might be done, and that your office might have opportunity to con- 
sider the case in the light of the changed ruling, the previous action - 
taken in the matter was set aside and the case remanded for your fur- 
ther consideration. Your attention was called to the fact that the pre 
vious action in reference to the rights of the several applicants had 
been taken upon a mistaken conclusion as to the actual status of the | 
lands. | 
For your guidance in disposing of the oan wuder the act of Septem- 
ber 29, 1890 (26 Stat. ue and the act oe May t4, oe said decision. 
stated that: — | | 
The restoration of tive laiida within the fifteen mile limits of the Omaha era t did 
not become effective until November 2, 1891, and although the restoration then ordered 
erroncously considered the lands as surplus Omaha lands, yet as such actiou was in 
accordance with the ruling existing at the time, under which no application could 
have been accepted, in the determination of rights; both under the act of 1890 and 


the law of May 14, 1880, the time should uot be consider ed ag beg inning to run until 
November 2, 1891. | 


The rule was thus dicate that in dietoenining whether ¢ or not an 
application was filed in time under these acts, it would be computed 
from November 2, 1891. 7 

On February 12, 1897, your office further considered and re-adjudi- 
cated the rights of the parties under said acts of September 29, 1890, 
and May 14, 1880. Inu addition to the questions previously considered. 
by your office, the affidavit of John J. Kenny, alleging. that Long, 
Amunson and Ellerman had abandoned the land applied for by them, 
and that he (Kenny) had continued his residence, and the affidavit of 
Jack Johnson, alleging that Harvey Kllerman had abandoned the land 
embraced it his application, and that he (Johuson) had continued his 
residence, tiled May 29, 1894, are referred to, but not passed upon, 
because they raise an issue not involved in the original hearing. | | 

November 30, 1896, Harvey Ellerman -tiled application for farther 
hearing, alleging that on the 20th of October, 1888, he settled on the 
E. 4 of the NE. 4, and began building a house, when an order was issued | 
by the Secretary and Commissioner to the effect that parties going on 
said lands were trespassers, and that he temporarily left said land, and 
that as soon as the said lands were opened to entry, he stood in line 


DECISIONS RELATING TO THE. PUBLIC LANDS, 397 : 


anil offered his filing for siti land, and that Kenny ana Sehnsen knew © 
when they settled ov the land that he had made settlement onit. This 
new matter your office disposed of in said decision of February 12, 1897, 
by denying the application. 

In re-adjudicating the rights of the parties under the origina! nouend: 
-your Office finds that Long, as the prior settler, is entitled to enter the 
S.4 of the NE.4, and you reject his application for the EK. 4 of the SE 4, 
and find that Amunson is entitled to enter the N. 4 of the NE. 4, not 
aa for by es that Jack Johnson was the first settler on the 
K. 3 of the SE. 4 and entitled to enter it. From this decision Kenny, 
ae. Philbrick, and Luce have appealed —Kenny and Long separ ately, 
and Philbrick and Luce jointly. | 

Long presents two propositions in his appeal which seem to require 
Specific consideration, and they substantially embrace the material 
errors which le ‘alleges were committed. One. of them is, that it. bibs 


error not to find that he had made sufficient settlement on the 8. § $ of . 


the NE. 4 to extend his claiin so as to embrace the E. 4 of tle SE. 4 t . 
by reason of the notice of his claim and settlement. Second: error in 
not holding that he (Long) was entitled to the K..4 of the SE. £ by 
virtue of his homestead applications of March and April, 1891, ander 
- the decision of the Eapece court in the case of Ard v. Brandon (156 
U.S., 541). 
| The record shows that Long went on the claim on March 10, 1890, 
and cleared a small space, but remained only a few hours. ne went 
back to it June 25, 1890, and had the lines surveyed, and remained 
until July 1, 1890. He went upon it again Seatenbes 25, 1890, and 
remained shen oor 20, 1890, during which time he built a log 
house on the SE. 4 of the N B. 4 1, and cleared about a fourth of an acre; 
brought his wife to the late. ‘October 31, 1891, two days before the 
land was declared open to settlement aa entry. His occupancy was 
_ desultory, and his improvements meager and confined to the NE. 4. 
The facts present no such equitable claim as was presented by Ard in 
the case oe There is not sufficient evidence of notice of a claim 
to the Sli. 4 to extend Long’s settlement. rights to that quarter, and 
make the ae in Sweet v. Doyle et al. (17 L. D., 197,) applicable to his 
case. It remains to inquire whether or not his application to enter it, 
_made while the Department was holding the land in reservation by 
virtue of its withdrawal for the benefit of the Omaha Company, and 
rejected for that reason, conferred any right on Long. In the Ard case 
there had been no order of withdrawal, either erroneous or authorized, 
and the inference is very strong, from what is said in stating the facts 
in that case, that if there had been a formal order of withdrawal, the 
ruling would have been different. | 
On May 29, 1856, all odd numbered sections athii the fifteen mile 
limit were withdrawn, and on February 5, 1866, all odd numbered sec- - 
tions within the twenty mile limit were withdrawn for the benefit of the 
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Chicago, St. Paul, Minneapolis, and Omaha Railroad a aL pe 
et al. v. said Railroad Company~(10 L. D., 85). 2 

Under these orders the lands” were held as reserved from entr y until 
November 2, 1891. 

These orders are ceeisioiia of the Department, nil have the for ce and 
effect of decisions, and were sufficient to aithorize aud support the 
rejection of applications to make entry of lands covereil by them, while 
they remained unrevoked. If an erroneous and invalid entry will 
reserve land from other entry until it is removed, certainly a depart- 
meutal order of withdrawal, duly made and entered of record, will be 
of equal force. United. States ve. Puget Mill Company (13 L. D. , 006), 
. Long acquired no rights by virtue of his application to enter while 

said orders of withdrawal were operative, and he has only such rights 
as he acquired by virtue of his settlement aud improvemen ts, and 
your office properly limited his right of entry to the NE. 4, on which his | 
house and improvements ¢ are located. His ae need not be further 
considered. 

The appeal of John J. Kenny is directed against the finding in favor 

of Long for the 8. $ of the NE. 4 and of Amunson for the remainder, 
He appends to his appeal a petition, calling attention to affidavits filed 
May 29, 1894, in which it is alleged that Long and Aimunson ‘have 
abandoned their settlements, and asking for a further hearing. This is 
an effort to obtain a hearing on a new cause of action, arising after the 
close of the hearing before the local office and pending appeal from its 
decision. It was properly held by your office that this ground could 
not be considered in connection with this case. Kenny shows no 
superior right to either Long or Amunson to any part of the NE. 4, and 
your office committed no-error in awarding sald NX, 4 to them. 
_ The record supports the finding of facts made by cour office as to the 
character of settlement made by the several parties and as to the time 
when made. Long and Amunsgon were both prior to Kenny in making 
settlement, and Kenny’s first alleged settlement, on October 24, 1891, 
was too slight to amount to anything at best. His own witness Connor, 
page 87 of the record, testified that on that day he cut the brush from: 
a space large enough to lie down on, to locate himself on. Even this 
was after the settlement - pol Long and | Amunson on different ends 
of the NE. 4. 

The joint apes of Philbr ick and Luce presents two euriesiieas which 
demand some notice. The first is, that it was error not to treat the 
applications of Kenny, Long and Amunson, dated October 31, 1891, as 
nullities, as the lauds were not declared open to entry util November 


. .2,1891. In reference to this, it may be said that the applications were 


not rejected, but received, and that each alleged settlement on the land 
applied for at a date prior to the applications of Philbrick and Luee, 
and a hearing was ordered. It has already been determined in the 
- remanding of these cases for re-adjudication by-your office that the doc 
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trine laid down in the case of Smith v. Malone (18 L. D. , 482 2,) does not 


apply to these lands, so as to affect the rights of parties settling npon 


them prior to November 2, 1891. This objection must; therefore, fail. 
The next proposition is, that it was error upon the part of your office 
' to deny their application for a hearing. By their application, as held 
by your office, they alleged and sought to establish no fact by proof 
Whieh did not appear from the record, They sought to predicate no - 
right based on any act performed before the first day of November, 
1891, aud showed no proper ground for a hearing. ~The application 
was therefore properly denied, and this ground of appeal must fail. 

It is further objected that the applications of Long, Kenny and 
Amunsou were executed at Iron River, some thirty miles from the land 
office, and forwarded by mail. No sufficientreason appearing tor hold- 
ing these applications defective, this objection is deemed insufficient. 

Your ottice decision is accordingly affirmed. 


— 


HARDING 2. Moss. 


Motion for taneneins in the above entitled case denied by Secretary 
Bliss, November 23, 1897. . See departmental decisions of Febr Marty 13, 
1897, 24 L. D., 160, and May 13, 1897, 24 L. D., 434. | . 


HOMESTEAD CONTEST—SALE OF POSSESSORY RIGHT. 
RYAN v. BAKER. 


The Department has no jurisdiction to vacate a contract providing for the sale of a . 
possessory right to a tract of Jand entered into by.adverse claimants therefor, or 
enforce specific performance thereof, but it may consider and interpret said con- 
tract for the purpose of determining the qualifications and. good faith of the 
parties thereto, as anphees under the homestead law. 


_ Seeretary Bliss to the Commissioner of the General Land Office, Ni ovember 
(W.V.D.) * 23, 1897, | (O. J. W.) 


On September 21, 1893, Troy B. Baker made Homestead entry No. 462 
for the SH. 4 of. Seo, 21, T. 23 N., R. 1 W., at Perry, Oklahoma. 

On September 28, 1893, William M. Brace initiated contest agaist 
the entry, alleging prior settlement. 

On October 6, 1893, William #H. Ryan filed affidavit of contest, in 
which he alleged Sceieiient prior to the entry and prior to any moves 
ment by Baker or Bruce. 

On November 25, 1893, these cases were consolidated and set for hear- 
ing on January 25, 1894. The case was continued from time to time 
until August 22, 1894, when all parties being present the contest of 
Bruce was dismissed on his own motion, au8 no further action was then 
aneCD 
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On August a1; 1894, Ryan moved to have his case again set for hear- | 
ing, and after a number of orders and continuances, a hearing was 
commenced on: April 16, 1895, and concluded on May 93, 1895. 

On May 24, 1895, the fecal officers rendered a decision, recommending 
| that plaintiff be requited to pay defendant the sum of $300.00, which: 
he had received from her on a certain contr act of compromise in refer- 
ence to the land, and upon proof. of such repayment. to her, her entry. 
_be held for paacellation: 

Both parties appealed, and ou February 24, 18°6, your office reversed 
the decision of the local officers and dismissed the eontest From this 
decision Ryan has appealed, and his first and chief exception is, that it 
was error not to find that he was the first settler on the land, and by 
reason thereof entitled to it. In reference to the settlement of the 
parties, respectively, your office found as follows: | 

It appears trom the evidence that both parties made: the race into the “Outlet” 
from the southern boundary thereof on September 16,1893; that the plaintiff reached 
and staked this land about 1:25 P. M. ., OF that day, and the defendant, accerdinge to 
her own testimony, at about 1:30. 

It further appears that the defendant has resided on said land continuously ever 
since about October 26, 1893, when she built a plank house thereon, twelve by four- 
teen feet, and furnished the same; that at the time of the hearing she had in addi- 
tion thereto, a dugout, a well, flier: five acres of breaking, some fencing, anil other 
improvements, | 

The plaintiff has never established residence on said land, nor made ally THOT ONE 
ments thereon since the fall of 1893. 

The reasonable interpretation of thé language used is that your office 
found that plaintiff was the first to reach the land and perform initial 
acts of settlement thereon, but that the initial acts had not been followed 
- np by permanent improvements and the establishment of residence, 
and, therefore, did not constitute a ground which would authorize the 
eancelietion of defendant’s entry. 7 

The plaintiff on the hearing sought to desiein and excuse his failure 
to make improvements and reside upon the land because of force and 
intimidation used by defendant and her brother to prevent his occu- 
pancy of it. The local officers expressed the opinion that he should be 
excused from the legal requirement to improve and live upon the land 
under the showing made. Your office recapitulates the facts which 
plaintiff relied upon to excuse his apparent laches in failing to improve 
and reside upon the land, but no specific decision is made as to whether 
they amount to a legal excuse for such failure or not. Leaving that 
question unadjudicated you refer to other facts occurring. before the 
hearing, and which are-a part of the record, and make them the chief 
basis for your decision. These facts relate to a contract or agreement 


~ entered into between the parties to settle all controversy about the land » 


upon certain terms therein mentioned. This contract is in writing, and 
was introduced by defendant on the trial. The defendant, Ryan, and 
Bruce are all parties to it, and signedit. Under its terms, Bruce agreed 
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to relinquish his. claim in favor of defendant, in cneideniion of ninety 


- dollars to be paid by her, fifty doliars down anil her note for the remain- | 
der, and Ryan agreed to dismiss his contest. for the consideration of 


three hundred dollars and the costs of a certain action of forcible entry 
and detainer, which had been decided in favor of defendaut in the dis- 
trict court of “P” county, except $10 of said cost and the witness fees 
of Ryan’s witnesses, which were to be paid by him. 


It appears that in pursuance of the contract, Bruce dismissed ‘his 


contest; that on August 22, 1894, the day on which the contract was 
entered into, the defendant placed the three hundred dollars to be paid 
Ryan in the hands of one Collins, to be held until she could pay her 
_ part of the court costs aforesaid, amounting to about thirty-five dollars. 
_It appears that before defendant obtained the money to pay said 
costs, an execution issued and Ryan paid it; that soon thereafter the 
defendant, by her. attorney, tendered him a check or draft for thirty- 
five dollars, which was then insufficient to pay the whole amount, and 
was declined. It further appears that on the day Collins received the 
three hundred doliars, he placed it in the hands of Ryan’s wife, who 
afterwards delivered it to Ryan, who retained it and has neither 
returned nor tendered it back to Miss Baker, but has used a part of it 
In prosecuting the contest against her entry. Ryan’s contention is, 
that as she failed to comply fully and specifically with the terms of the 
contract, he is not bound by it, and was at liberty to proceed with his 


contest as he has done, as though no such contract had been entered 


into; and, further, that the poperineny is without jurisdiction to enforce 
the contrast or to rescind it. 

It is insisted by counsel for plaintif that your office interpreted the 
- contract with a view to its equitable enforcement between the parties, 
and that it was erroneously interpreted. 


Your office decision is not so understood here, but, on the contrary, 


it does not undertake either to rescind the contract or to compel the 
specific performance of it, but leaves these matters to the courts, where 
they properly belong. It does not follow, because the Department is 
without jurisdiction to rescind such contract, or compel the specific 
performance of it, or award damages for breach thereof, that it may not 
look to, construe and interpret it for the purpose of ascertaining. how 


it affects the qualifications and poe faith of the parties as homestead. 


applicants and claimants. 
The evidence in this case clearly siseloaes the fact that the » plaintiff, 


who was claiming the right to the possession of the land in dispute with - 


a view to acquiring title to it under the homestead laws, had not only 


agreed to sell such right, but had in his possession -at the date of the - 
hearing a large part of the price agreed upon. More than six months. 


elapsed between the date of the contract and the receiving of the three 
hundred dollars, August 24, 1894, and the date of the hearing, April 16, 


1895. het was es and shown by the evidence, that plaintiff had 
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never established residence upon the land, and that he was and had 
been for a considerable time a resident of Perry. This, in law, was - 
sufficient to render of no effect any right acquired by. him on the day of - 
opening by initial acts of settlement. But the plaintiff insisted at the 
hearing and is still insisting that his absence from the land was not. 
| voluntary, but forcible, and that his absence should be excused. Your 
office did not undertake to decide whether his absence from the land, 
under the facts disclosed, was excusable up to the time of the date of 
this contract or not, and it is not necessary that it should be determined | 
‘now; because it is apparent that from the date of his contract to sell 
his possession, his absence from the land was vane, and is oon 
lent to an abandonment of it. 
— On the 30th of April, 1896, after the close of the hearing ou the orig: 
inal contest, and while it was still pending on appeal, Ryan filed another 
affidavit of contest against the same party for the same land, which is 
denominated a supplemental affidavit. On May 9, 1896, Troy B. Powell, 
nee Baker, filed motion to dismiss the same. On May 21, 1896, the 
“motion was granted, and the second coutest dismissed by the register 
and receiver. From this order Ryan -appealed to your office, aud the 
papers in the case are here, without any action upon them by your 
office. They are returned for appropriate action. This is the affidavit 
containing the charge that defendant abandoned the land at the time 
of het marriage. | 

The plaintiff having failed to show a pr esent a oevene right to the 
_ possession of the land involved superior to that of the defendant, ‘who 
has an entr y of record, your office pecsion is affirmed. 


BRADY EY AL. v, WILLIAMS. 


Motion for rehearing in-the case above entitled denied by Secretary 
Bliss, November 23,1897. See departmental decisions of December 
23, 1896, 23 L. D., 533, and July 24, 1897, 25 L. D., 55. 


HOMESTEAD ENLRY—DESERTED WIFE—FINAL PROOF. _ 
MARTHA M. OLSON. 


Wher e a deserted wife has submitted final sauek on her husband’s homestead entry, 
and by departmental decision is required to submit new proof, but does not do 
so, and the record does not show that she was notified of such requirement, the. 
entry cannot thereafter be ‘properly canceled for failure to submit final proof 
within the statutory period, except after due notice to the wife. 


: Secretary Bliss to the Commissioner of the General Lana. Office, November 
(W.V.D.) 7 23, 1897. | (H. G. ) 
— On June 15, 1882, Gustave Olson made homestead entry for the W 4 
of NWi and W 4 of SW 4 of Sec, 12, T. 146'N., RB. 58 W,, in the ne 
office at Fargo, Dakota oN North Dakota). 
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October 23, 1885, the said Martha M. Olson, as agent for said Gus- 
tav Olson and as his deserted wife, gave notice by publication of her 
‘intention to make final proof in support of the claim of her said hus- 
band before the clerk of the district court at Cooperstown, Dakota, on 
December 8, 1885. This proof was not made at the tim e, but was taken 
eight days nee on December 16, 1885, the clerk of the district court 
certifying that such testimony was taken in the abseuce of the judge 
of said district court, and that no objection to such proof was made by 
any person. The excuse given by Mrs. Olson for not appearing at the 
time advertised for taking such proof in her affidavit i is as follows: 


I was not aware of the date set for taking testimony in this proof was December 
8, 1885, that I had expected to be notified of that date by my attorneys, but did not. 
learn thereof before yesterday; that I am in poor health and unable to stand much 
travel in cold weather, and I therefore respectfully ask that this delay be overlooked. 


On F February 1, 1886, this proof was transmitted to your office by the 
receiver of the local ana office, with the following statement and 
recommendation in his letter of transmittal, viz: 


It appears from the affidavits and other evidence submitted that Martha M. Olson 
is a deserted wife, and as such seeks to make final proof for the above tract as the 
agent of Gustav Olson. Her husband deserted her in January, 1883. She had resided 
on this land with her husband :since the spring of 1880, but in consequence of the 
desertion ot her husband she became sick and nnable to remain on the land with her 
children, and she removed to the house of her parents in the same section, She was 
subsequently removed to the asylum at Yankton, D. T., where she remained until 
August, 1885. The children during the meantime remained with the parents of the 
mother, Martha M. Olson, adjoining the tract above described. There are eleven 
acres broken on the tract which has been cropped four seasons. The improvements, 
although meager, are probably all that could be expected under the circumstances. 
A woman left alone with five small children is not well fitted, to say the least, to live 
up to the full letter of the law in the matter of residence and cultivation. Especially 
is this true of Martha M. Olson in the condition in which she was left by her hus- 
band in January, 1883. We transmit with this proof, several affidavits which were 
filed in this office at that time or about that time which show that Gustav Olson was 
a drunken, worthless fellow, with little or no disposition to doanything towards the 
support of his family, and also requesting us to refuse any relinquishment of his 
entry should he present one to this office for acceptance. Such a relinquishment he 
did subsequently present to this office, but in view of all the circumstances then 
before us we refused to accept the relinquishment, and it was. sent to his wife. “We 
are confident that had we accepted it at that time, it would have taken from the wife 
and children the last remaining source from which they could hope to support them- 
selves. It will be seen from this and other facts in the case that it is surrounded 
with considerable hardship, and a case iu which the principles of equity, rather than 
a strict interpretation of the law, should prevail. The testimony in the final proof 
presented was not taken on the day advertised, but we believe that this failure is 
satisfactorily explained. For this reason we transmit the proof and other papers to 
your office, believing that in other respects it is entitled to our approval. The case, 
as a whole, would seem to be one which might properly come before the board of 
equitable adj udication, and if that channel be considered the proper one, the claim-_ 
ant’s attorney desires that it may receive the consideration of the board. 


On March 6, 1886, this proof was rejected by your office, and on M ay 


17, 1885, an aapeal was taken to the Department on behalf of Mrs, 
| Olson “by N. B, Patten and Ole Serumgard, her attorneys,” and it 
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appears in the letter from the local office transmitting said appeal that 
the “attorney of Martha M. Olson” was notified of the said decision of 
your oifice. . 

~ On November 9, 1887, this Department modified the decision of your 
office, holding that the absence of Mrs. Olson from the land caused by 
sickness and poverty, and during her confinement in the asylum was 
excusable, and that such periods should be properly estimated as part 
of the required five years of residence, but finding that the exeuse for 
making failure of proof on the day advertised was not sufficient and 
that for such reason, new proof should be made. It was “suggested” 
further that the character and extent of the cultivation aud use of the 
land during Mrs. Olson’s absence therefrom be fully shown in the new 
proof, and when the final proof should be thus made, the entry should 
be referred to the board of equitable adjudication for confirmation, 

(Martha M. Olson, 6 L. D., 311). 

On November 29, 1887, the local officers were notified of such depart- 
mental clecision, but it is contended that no service of the notice of. 
such decision was evér made upon Mrs. Olson or her husband, and that 
shortly after making her final proof, which was made during a lucid — 
interval while she was out on parole, she was taken back to the asylum 
at Yankton, and from that place was on May 25, 1885, transferred to a 
like institution for the insane at Jamestown, (North Dakota) where she 
has ever since been confined. No record of the service of notice of the 
decision of the Department appears from the record of your office upon | 
either Mrs. Olson, her husband or her attorneys or upon any person 


acting for her or her husband. As the records of the land office at 


Fargo, North Dakota, were destroyed by fire on June 7, 1893, and no 
report was ever made of the service of notice of the said decision, it 
does not affirmatively appear that such decision was ever com municated - 
to any of the persons named. 
_ On March 21, 1894, notice issued from the local land office to Gustav — 
Olson, the husband, to show cause why his entry should not be can-— 
celed for failure to Maks final proof within the statutory period, nearly 


_ twelve years having elapsed since the date of his entry. This notice 


Was in usual form and was directed to the entryman at Pickert, North 
Dakota, instead of Mardell, in the same State, the latter post-oftice 
being nearest the land, the one where the Olsons had received their 
mail for many years, and the one given by Mrs. Olson in her final - 
proof. 
_ No notice appears to have been given to Mrs. Olson, who duis the 
final proof, and it seems that Gustav Olson, her husband, after desert- 
ing. her, and endeavoring to file his relfnquishment for the land, 
absconded. 

The registered letter was returned unclaimed, and upon ‘report from 
the local office, your office on June 2, 1894, canceled phe ne of Gustav 
Olson. : | 
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On November. 25, 1895, one Lars Olson made Lomestead entry. for the 
tract, and is now the only entryman of record therefor, _ 

On April 8, 1896, Iver I. Seim, as guardian of Martha M. Olson, an 
insane person, presented at the iobal office a petition, addressed to your 
office, verified by his oath and corroborated by two witnesses, sliowing 
that letters of guardianship were granted to him on February 11, 1896, 
of the person and estate of Martha M. Olson, insane, by the county 
court of Griggs county, North Dakota, the county wherein said insane 
person has had a residence, either abtnal: or constructive, since 1882. 

The facts, as detailed in the foregoing statement, appear in substance 
in this petition, which sets. forth, upon information and belief, that 
neither Mrs, Olson nor her attorneys received any notice of the (lis- 
position of her final proof by the departmental decision. The guardian 
alleges that as soon as he learned that Lars O]son had made homestead 
entry of the tract, he at once took legal steps to secure his (Seim’s) 
appointment as guardian of tle person and estate of Mrs. Olson, that 
he does not know the residence of Gustav Olson, the husband of. his 
ward, and that said Olson has not contributed to the support of his 
family since he left them in January, 1883. | 

He asks that a hearing be ordered to the end that Mrs. Olson nay 
be re-instated in her rights and permitted to make final proof for said 
tract, and that the entryman, Lars Olson, be cited to appear to show 
why his entry should not be canceled and for other and further relief. 

On May 23, 1896, your office denied this application, and the guard- 
ian of the estate of Mrs. Olson appeals. He submits with. his appeal 
papers, his letters of guardiauship, thus SUPP Me an oinission to | 
which your office referred in its decision. - 

Your office held that, inasmuch as Mrs. Olson’s appeal to the Depart | 
ment from the adverse decision of your office rejecting her final proof 
was filed by her attorneys, on May 19, 1896, “it is a reasonable pre- 
sumption that if they had not received notice of the Secretary’s deci- 
sion, they would have made some inquiry in regard to the same during | 
the ten years that have expired since the letter was filed,” and there- 
fore your office is of the opinion that “the regularity of the service of 
notice of said decision can not at this late day be questioned.” - | 

In said decision, your office further holds that it was error on the 
part of the local office to send notice of such decision to Pickert, instead 
of Mardell, North Dakota, as the latter post office is nearer the land in 
question, but as the statutory period for making proof on said entry 
has long since expired, that even if the entry were reinstated, and. a 
_ proper compliance with the homestead law, with that exception shown, 
it could only be passed to patent after confirmation by the board of — 
equitable adjudication, and that this can not be done, as the Depart- 
ment has no power by rule, regulation or other wise, to extend the time 
for making final proof; and, in the presence of an adverse claim, an 
entry can not be submitted to the board of equitable adjudication when | 
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the proof is made after the expiration of the statutory period, and the 
cases of Cooke v. Villa (17 Li. D., 210,) and Ayers 0. proyple. ae L. D., 
550,) are cited as announcing this rule. 

It seems that your. office is misled as to the matter of notice of the - 
decision of the Department.of November 9, 1887, as it was not notice 


of that decision, but a notice addressed to (ustas Olson to show cause .— 


why his entry should not be canceled, that was sent to the wrong post . 
office. It appears that no report was made by the local office to your 
— office of the service of the notice of the departmental decision requir- 
ing proof to be taken anew. A report was made showing that. the 
registered letter addressed to Gustav Olson, notifying him to show 
cause why his homestead entry should not be canceled was returned 
unclaimed. Mrs. Olson, in the final proof she made as the deserted . 
wife of the entryman, gave her address as Mardell, Dakota, but the 


notice to show cause why the entry of her husband should not be can-: - | 


celed was addressed to her husband at Pickert, Dakota, which was 
not the post office nearest -the land, nor the one where the entryman 
and his family received their mail for many years. 


No reason appears of record why this communication was forwarded _ 


to the post office at Pickert, instead of Mardell, or why i it was not 
addressed to Mrs. Olson. ~ 
It is well settled that notice of a dseision to an attor ney of record i is 
notice to the party that he represents. Dober ». Campbell et al, (17 
L. D., 189); Nichols v. Gillette (12 L. D., 388). It is equally well settled 
that the service of notice must afirmacively appear. Eidward B. Lar- 
gent (13 L. D.,397). It is ee that the records of the local office 
were destr ee, by fire, June 7, 1893, but this was over five years after 
the service of notice of the departmental decision was aia if it ever 
was made. - : 
While it is a presumption, generally, that official duty is ere - 
_ performed, it appears that it was not performed in this case by the locai 
office, for no return was made of the service of such departmental deci- 
sion, if ever made. The presumption, at best, is a disputable one, and 
could hardly attach in this case, even li it were conclusive. The depart. 
mental rule requires that service of such notice shall affirmatively 
appear, and it does not appear in the files of the’ case, which were 
transmitted by the local office to your office, and which should contain 
a return of such serviee, if ever made. The petition for a hearing states 
that no service was made upon Mrs. Olson or her attorneys of the depart- 
mental decision requiring new proof, but this allegation is made upon . 
information and belief, and is not corroborated by positive testimony 
showing the lack of such service. It is corroborated, however, by the 
_ state of the record of the case in your office, showing no return onsen | 
ice of notice of such decision; and if any inference can be indulged in 


as to the service upon Mrs, Olson thereof, it would be that the local | | 


_ office, if it ever forwarded any notice, sent that also to the wrong 
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address, and addressed it to Gustav Olson, the husband, when it should 
have been directed to Martha M. Olson, who made the final proof as 
his deserted wife, and who was called upon in the departmental deci- 
sion to furnish new proof. It is probable that proper service could — 
have been made upon the attorneys of Mrs. Olson, who appeared for 
her and prosecuted her appeal, upon which the departmental ceGsion 
was made. 

That this was not done is charged in. the petition for a hearing, upon 
information and belief, it is true, but corroborated in that respect also 
by the record in the case in your office, which does not show any return 
of such service. It is impossible to ascertain the state of the record in 
the local office, as all records therein were destroyed by fire, but this 
casualty oceurred Jong after return ought to have been made, ane it 
appears that no such return was ever made to your office. 

The cases cited in your office decision (Cooke v. Villa, 17 L. D., 210; 
Ayers v. Brownlee, 15 L. D., 550,) relate to the rule forbidding the ref 
erence of the case to the board of equitable adjudication, after the stat-_ 
utory period for making entry las expe and thereis an adver se claim 
to the tract. 

If in this case the service of notice to show: cause why his cues 
should not be canceled was attempted to be made upon Gustav Olson, 
the original entryman, instead of upon his deserted wife, who made the | 
final proof, was directed to the entryman at a post office other than the 
one where he and his family received their mail for many years, and 
not the nearest one to the Jand, and was returned unclaimed, the entry 
was not properly canceled, and the subsequent entry of Lars Olson for 
the tract is not a valid adverse claiin; and the decisions cited do not 
apply. However, upon this point no opinion need now be expressed, 
‘as this proceeding is an ex parte application, to which the said subse- 
quent entryman is not a party, and of which he has had no notice. 

Your office decision refusing a hearing is reversed. You will order 
a hearing before the local office, upon the facts stated in the petition, 
and direct that the guardian of the person and estate of Martha M. 
Olson and Lars Olson, the presént entryman, be notified thereof. 
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INDIAN LANDS—LEASE—ACT OF FEBRUARY 28, 1891. 
UINTAH LANDS. 


The act of February 28, 1891, authorizing Indians who are occupying lands they 

“have bought and paid for,” but that are not needed for farming or agricultural 

- purposes, and are not desited for individual allotments, to lease such lands, 

subject to the approval of the Secretary of the Interior, includes within its 

intendment the Indians on the Uintah reservation who surrendered valuable 

tights to procure a permanent home on said reservation, and may therefore be 
saronails revarded as having ‘‘Lought and paid for” said lands. 


Assistant A ttorney- Gener al Van Devanter to the Secretary of i Interior, 
November 17, 1897. | (W. AG, P.) 


In response to your request for an opinion in the matter of the lease 
of certain lands within the Uintah Indian reservation in Utah, I yon 
respectfully submit the following: 

On February 7, 1893, a contract was made by which the Cinta and 
White River Utes, ceniie through the Council and principal chiefs, 
agveed to lease to William A. Perry and James T. McConnell “all that 
part of the Uintah reservation, Utah, lying south of the Strawberry 
river, west of the guide meridian and south of the first standard par- 
allel south in Wahsatch county,” for the term of ten years, for the pur- 
pose of prospecting and mining. for ellaterite, gilsonite, asphaltum and 
all other kinds of valuable mineral, in consideration of which the lessees 
agreed to pay one dollar for ee ton of mineral mined or removed. 
This lease was approved by the Secretary of the Interior, August 23, 
1893, subject to various conditions of which only the following need be 
mentioned, viz.: That the amount of land leased should be limited to 
five thousand acres to be selected by the lessees in no more than three. 
tracts, the selection thereof to be made on or before December 1, 1893, 
and maps or plats thereof to be filed in the Indian Office on or before 
January 1, 1894; that the lessees, their heir s, administrators or assigns 
should heain actual mining operations on said land on or betore May 1, 
1894, and should prosecnte the same with due diligence; that: the fail- 
ure in either of these last two regards should Seer the lease to 
forfeiture after due notice. 

The conditions named in this approval were accepted by the lessees 
on August 23, 1895, and on the same day an assignment of said lease 
by the lessees to the American Asphalt company, theretofore made, 
was approved by the Secretary of the Interior, upon condition that 
said company should file a bond in the sum of $5,000 conditioned upon 
the faithful performance of the obligations assumed by the lessees and 
should accept the conditions named in the approval of said lease. On 
the same day the company signified its acceptance of the conditions of 
approval and also filed a satisfactory boud. 

On November 8, 1893, the company applied for an ‘extension of time 
for filing plats of its selection and the same was granted, the time for 
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making selections being eafended until July 1, 1894, and for filing plats 
thereof until August 1,1894. On July 30, 1894, the company asked for. 
a further extension of. time until August 3, for filing the plats, stating 
that their agent had been delayed on his way from the west and could 

not reach New York with the iecessary data in time to prepare the 

maps for filing on Ausust 1. With this letter were filed two telegrams, 
said to be from their agent T. J. Schofield; the first dated at Clear 
Creek, Utah, July 25, 1894, saying: “Start tonight,” and the other 
dated at Chicago, July 29, saying: ““Been delayed. Just in tonight. 
Will leave for New York tomorrow.” The plats were filed in the Indian 
Office on August 4,1894. On the 13th of that month the company. filed 
an affidavit of Robert B. Nooney, as follows:. 

Robert B. Nooney being duly sworn, says that he is President of the American 
Asphalt Company of Colorado. That the agent of the company in Utah, to wit, 
Thomas J. Schofield, left Clear Creek, Utah, for New York City with the data on 
which to prepare the map of definite location, which the company was to file in the 
office of the Commissioner of Indian Affairs on or before August Ist, 1894, in time to 
enable said company to make and file the map on or before said date, if he, said 
Schofield, was not unduly detained on his journey. That said Schofield did not 
arrive in New York City until late on the evening of July 31st, and reported that he | 

was detained by missing connections and a railroad accident, and as he is a truthful 
man, deponent believes his statements. That said company prepared said map at 
once on his arrival and filed it in the office of the Commissioner of Indian Affairs on 
Aug ust 4th, at 10:30a.m, That said company has acted in the best of faith in the 

matter and but for the unavoidable delays of said Schofield on his journey to New 
_ York said map would have been filed on ox before August Ist. 


The letter of the company of July 30, 1894, was received in the Indian 
Office on July 31, and on the saine day the Commissioner telegraplied 
in reply thereto, as follows: 

The Secretary of the Intorior positively declines to extend the time for the filing 
-of maps by American Asphalt company. | 

No further action seems to have been taken in the premises except 
that the agent in charge of said reservation, acting under instructions 
from the Comunissioner of Indian Affairs, has refused to allow the rep- 
resentatives of the said company to go upon the land for the purpose 
of taking out mineral or prosecuting any work there. | 

The company now asks that the default in filing its plat be srciked 
and waived and that the plats be now approved and the lease recog: 
nized as in force upon such conditious, especially as to security. for the 
performance of the company’s obligations as may be just and proper. 

This lease was made under the provision to section three of the act 
of February 28, 1891 (26 Stat., 794), which reads as follows: 

That where lands are occupied by Indians who have bought and paid for the saine, 
and which lands are not needed for.farming or agricultural purposes, and are not 
‘desired for individual allotments, the sanic may be leased by authority of the Coun: | 
cil speaking for such Indians, for a period not to exceed five years for grazing or ten 
years for mining purposes, in such quantities and upon such terms and conditions as 


the agent in charge of such reservation may recommend, subject to the APPTOvE al of 
the Secretary of the Interior. 
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This provision has not been modified , except by extending it to farm- 
ing purposes by the aet of August. 15,. 1894. (28 Stat., 286-305). 

In determining whether the Indians on the Uintah reservation have 
sucha right in and to the lands within its boundaries as to make the 
provisions of said act of 1891 applicable thereto it is necessary to exam- 
ine the treaties, agreements and laws relating thereto. The policy of 


concentrating the Indians of Utah as much as practicable was adopted 


early in the history of governmental dealings with them. Treaties — 
were made with many of the different tribes or bands by which they 
agreed to remove to specified reservations as soon as the same should 
be set apart for them. Among these may be mentioned that with the 
Utah tribe, in 1849 (9 Stat., 984) and that with the Shoshonee-Goship 
bands in 1863 (13 Stat., 681). While these treaties did not describe 
fixed reservations they do show the policy in force, and the reports of 
the Commissioner of Indian Affairs for that period not only show that 
this policy was adhered to but that the Indians of Utah were as a fact 
gradually concentrated in this neighborhood. 

By order of October 3, 1861, the President directed that the entire 
valley of the Uintah River in Utah por eOry be reserved and set apart 
as an Indian reservation. 

By the act of May 5, 1864 (13 Stat., 63), the Secretary of dite Interior 

was authorized and required to cause the several Indian reservations 
in Utah theretofore made or oceupied.as such, excepting Uintah val- 
ley, to be surveyed and sold and to apply the protects of such sales 
for the benefit of the Indians... It was also directed by section two: 
. That the superintendent of Indian Affairs for the territory of Utah be, and he is 
hereby, authorized and required to collect and settle all or so many of the Indians 
of said territory as may be found practicable in the Uinta valley, in said territory, 
- which is hereby set apart for the permanent settlement and exclusive occupation of 
such of the differ ent tribes of Indians of sat territory as may be induced to Inhabit 
the same. — 

By the act of June 18, 1878 (20 Stat. , 165), that part of the act of 
May 5, 1864, directing the sale of Tndian reservations in Utah was 
| repealed ana it was directed that those lands be restored to the public 

“domain and disposed of as other public lands. 3 

By the act of February 23, 1865 (13° Stat., 432) the President was 
authorized to enter into treaties with the sii tribes of Indians in 
Utah Territory to secure the absolute surrender of all their possessory | 
right to agricultural and minerai lands in said Ter ritory, except such 
agricultural lands as i may be set apart by said treaties for reservations 
- for said Indians. | 

I find a statement in the report of the gaseenten dein of Indian 
Affairs for Utah for the year 1867, that a treaty was made with nearly - 
all the bands of Utah Indians in 1865, but that it had not then been 
acted upon. This treaty seems never to have been confirmed. by.the 
Senate and no further action seems to have been taken under the 
provisions of aie act of 1865. 
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By the act of June 15, 1880 (21 Stat., 199), an agreement with the 
confederated bands of Ute Indians was ratified. By this agreement 
said Indians ceded. to the. United States all their lands in Colorado, 
except certain reservations therein provided for and the White Liver. 
Utes agreed to remove to and settle upon agricultural lands on the 
Uintah reservation in Utab. They did remove to this reservation and 
have since resided there. 
_. The rights of the Indians eainen upon this reservation have come 

before this Department for consideration several times, and before the 
supreme court of Utah, and have necessarily been considered by Con- 
gress in connection with legislation affecting them. 

- In 1887 the rights of these Indians were recognized by the President 
when a military reservation was established within the. boundaries of 
the Indian reservation with a proviso as follows: | 7 

Pr ovided, That the use aud oceupaney of the land ip sanetion be subject to such 


right, title and interest as the Indians have in and to the Soule and that it be . | 
vacated whenever the interests of the Indians shall require it. : 


It was held by this Department that the Indians on the Uintah reser- 
vation had “bought and paid for” their lands when a grazing lease to 
Charles F. Homer was approved aud also when the mining lease now. 
under consideration was approved. The correctness of this conclusion 
was raised before the supreme court of Utah in the case of Strawberry — 
Yalley Cattle Co. v. Chipman, decided June 3, 1896 (45 Pac. Rep., 348), 
which directly involved the validity of the Homer lease. It was there 
contended that these Indians had not “bought and paid for” their 
lands and that the alleged lease was void on the ground that there was 
no authority of law for making it. After a reference to the treaties, 
agreements and laws relating to this reservation and the action of this 
Department under said law of 1891 and a discussion of the question, 4 
-couclusion was reached by the court as follows: : 

We conclude that the lands iv question in this case are comprehended within the- 
terms of the act of February 8 (28), 1891, and hold that the lease in question was 
sufficiently executed and is valid. . 

The court specifically referred to the agreement by virtue of which 
the White River Utes removed to this reservation, and after stating 
the fact that these Indians had Bet up to mee government their pos- 
Sessions in Colorado, said: 


_ It would seem clear that the surrender of these valuable possessions was a sufficient 
consideration to characterize the lands which they acquired by the exchange as 
‘bought and paid for’ under the act of February 28, 1891, and the fact that the 
Uintah reservation had already been purchased and accepted by the Utah Indians 
could not change the character of the transaction. If the Utah Indians were con- 
tent to receive their Colorado brethren and apare with them the United miahes: had 
lo cause to complain, - 


The Department has in other connections consider ed the ses of - 


the claim of these Indians to the lands embraced i in their pepe sO, 
and it seems proper to briefly notice these instance ces. : 
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In 1893 the Secretary of the iitados submitted to the Assistant 
Attorney-General the question: 
_ What are the relations of the Uintah and eevee eee re Indians to the lan ds they 
occupy ? . 

The Assistant Attorney- Generar: in his opinion. of Oot 23, 1893. 
(10 Op, A. A. G., 122), after referriug to various treaties. and acts of 
Congress referring to these Indians, and especially the act of May 24, 
1888 (25 Stat., 157), providing for the sale of a portion of said reserva- 
tion, the consent of the Indians being first obtained, and that the | 
money arising therefrom should be ee to the credit of Bald Indians, © 
said: 7 . | | | 

In my opinion this act of Congress, which directed tite sale of a certain portion of 
the land in the reservation provided the Indians should agree tu the same and that 
the money arising from the sale of such lands should belong to said Indians, to be 
paid into the treasury of the United States, to be held for them as a trust fund, 
clearly shows that Congress treated these Indians as the owners of this Jand. 

Again he said: | ae 

It has been repeatedly ruled that Indians who are in possession of lands that have 
been given to them by the United States, for permanent occupancy, where Congress 
has recognized the right and title of the Indians to such lands, hold said lands as 
punches having paid for the same, in the sense in which the words, ‘have paid for 
the same,’ are used in the act of 1891 (supra). JI am of the opinion, therefore, that 
the Uintah Indians have title to the lands which they occupy. 


Afterwards, the Committee on Indian Affairs, House of Representa- 
tives, submitted to this Department a bill then pending relating to the 
Uintah and Uncompahgre reservations asking for a full statement of 
the condition of the Indians occupying said reservations, the nature of 
their title to the same, and the opinion of this Department as to the 
propriety of the proposed legislation. This was referred to the Assist- 
ant Attorney-General, who in his opinion of February 16, 1894 (10 Op., 
A. A, G., 271), adhered. to the conclusion reached in the opinion of 
October 23, 1893, supra, as to the status of the Uintah reservation and 
expressed the opinion that “Congress should make no enactment dis- 
posing of those lands except with the consent of the Uintah Indians.” 
In his report (Indian Division, Record of Letters sent, Vol. 81, page 38) © 
the Secretary, after expressin g his views as: to the Tcenipahate reser- 
vation, said: — | | 

With regard to the Uintah reservation ie Pacts are somewhat different. I concur 
in the opinion of the Assistant Attorney-General that these Indians have a title to — 

the Jands which they occupy, which. should be acquired by the United States only 
by negotiations with them for that purpose. A commission might properly be anthor- 
ized to conduct such negotiations on the part of the government. . 

He declined to recommend the passage of the bill submitted to him 

or of a bill prépared in the Indian office as a substitute therefor, but 
advised that legislation should be enacted in accord with the plan sug- 
gested in said report. | 

Congress evidently accepted the views thus sug eoeetad: as correct, 
because in the act of August 15, 1894 (28 Stat., 286-337) it was provided 
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that the President should appoint a commission to make allotments to 
the Uncompahgre Indians and to negotiate with the Indians properly 
residing upon the Uintah reservation. for the relinquishment to the 
United States of the interest of said Indians in all lands within said 
reservation not needed for allotment in severalty to said Indians. No 
agreement has, however, been negotiated under this authority. 

It is clear that the indions on this reservation gave up what were to 
them valuable rights for the purpose of securing a place for permanent 
homes, and some of the White River Utes. relinquished rights to land 
in Colorado which had been guaranteed them by treaty stipulation. It 
would seem thus, that they may very justly be considered as Indians 
who are oscupying lands which they “ have bought and paid for” within 
the purview of said act of 1891. The fact. that this has heretofore been 


held by the supreme court of Utah, the State within which the lands 


are situated, is a persuasive ar caiman in favor of the same conclusion 
by this Daparinent, Again the fact that the holding of this Depart- 
ment has always been in favor of such ownership in these Indians tends _ 
strongly in favor of that conclusion now. 

Iam of the opinion that these Indians come within the purview of | 
the act of 1891, and are authorized to lease their lands in accordance 
with the beens thereof relating to the leasing of lands not needed. 
for. farming purposes or for individual allotments. 

While the application made July 30, 1894, for an extension of the time 


for filing plats was.denied by the Secretary July 31, yet the maps filed | 7 


August 4, following, have not been formally approved or rejected, and 
the question as to what action shall be taken upon them is still an open 
one. There was a failure to file the. maps within the time agreed upon 
and according to the conditions expressly imposed by the Secretary at 
the time of the approval of the lease and expressly accepted by the 
_ lessee, a forfeiture may be declared because of this default. There has 
been no declaration of forfeiture and neither has there been any action 
which waives the default. or prevents a forfeiture at this time. The 
question as to the advisability of such a course is purely administrative 
in character, resting in the sound discretion of the Secretary. 
The papers in connection with the Inatter are herewith returned. 
Approved: November 17, 1897. 
_C. N, BuIss, Seoretir Ye 





APPLICATION FOR SURVEY—ISLAND. 
JOHN C. CHRISTENSEN, 


he application for the survey of an island lying in a meandered non-navigable 
stream will not be allowed. 


Secretary Bliss to the Commisioner of the Goneral Land Office, November | 

(W.V.D.) mi 19, 1897. 7 AC. WP.) 
On June 23, 1896, you submitted the ssnaltiaibieal John OC. Chris- 

tensen for the survey of an island in the Platte River, in sections 9 and | 
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7 16, township 8 N., range 15 W., 6th P.M., Nebraska, within the bank 7 


dened Fort entries inilitary aceecr aon 

. From the application of Mr..Christensen it appears that the arar 
7 desires to have surveyed contains about fourteen acres; that the 
width of the channel on either side between the island in qaestion and 
other islands is from twenty-five to one hundred and fifty feet, and the 
depth of the river at ordinary stages of the water about half a foot to 
two feet: that the island is about two feet above high water mark, and 
not subject to overflow, and the land fit for agricultural purposes. 
The application appears to have been served. upon the riparian pein 
ants, who acknowledged the service of said notice. 2 

The Platte River in Nebraska is a wide shallow stream, enclosing 

many islands, and has a small volume of water compared with its 
length. . The water is so shallow and the channel so shifting that it is 


not navigable even for small vessels. (Lippincott’s Gazetteer, edition | 


of 1880, page 1762.) 

The township was surveyed in November, 1877, and the official plat 
of the survey of the township shows an unsurveyed island in the 
— locality described in the application and represented upon the diagram 
submitted by the applicant, and in fact there are a number of unsur- 
_veyed islands in the Platte River shown upon the official plat of town- 
ship 8 N., range 15 W., as shown by photolithographic copy of plat 
accompanying your letter. It does not appear why the lies of the © 


- public survey were not extended over this island. 


- Two applications for the survey of an island in sections 9 and 10, 
near the island described in the application now under consider ation, 
were approved by the Department by letter to your office, dated March 
22, 1895, and this action was taken notwithstanding a protest against 
— the approval of the applications by T. T. Cleland and nine others, who 
claimed the unsurveyed islands under the laws governing aipartan | 
rights. See Press Copy, Misc., No. 304, p. 135. 

You recommend that this application be approved and the SUVOY 
ordered, : co 
unless the Department may deem it not proper to order the survey juade, in view of 


the principles laid down by the U. 8, supreme court in the case of Graud ee 
and Indiana Railroad Company v. Butler, decided June 3, 1895, 159 U. S., 87, 


to which my attention is directed. 
_It was held in the case of the State of rahe 16 io D. , 496 fayllabus) 


An order for the survey of an island in a meandered river may be properly made, 
where it appears that said island existed substantially at the date of the survey of 
_the riparian lands as at pr esent, and should have been included then in the Pee 

Surveys. | 


This decision was approved in the case of Frank Level et al. (21L. D., 
290), decided July 3, 1895.- But on June 3, 1895, was decided by the 
supreme court the case of Grand Rapids and Indiana Railroad Com-. 
pany v. Butler, referred to in your office letter. 

That case.came > before the United States supreme court upon a writ 
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of error to the supr eme suit of the State of Michigan. “The supreme 
court of Michigan held that the well-recognized rule in Michigan was 
that a grantee of land bounded in the deed of conveyance by a stream 
takes title to the land under the water to the thread of the stream in 
the absence of an express. reservation; that reservation cannot be 
implied; that when the government has surveyed its lands along the 
bank of a river and has sold and conveyed such lands by government 
Subdivisions, its patent conveys the title to all islands lying between 
the meander line and the middle thread of the river, unless previous to 
such patent it has surveyed such islands as governmental subdivisions 
or expressly reserves them when not surveyed; that the grant to Lyon 
and Hastings was made under the survey of 1831, by which, as the 
court found, “both banks of Grand River were fieantiered and by 
which the middle thread of the river was fixed west of this island;” 
and that the grant clearly vested in them title to the land in contro- 
| versy, of which no subsequent survey by the eoveranen could deprive 
them. 

_ The errors assigned are grouped ey counsel, and stated thus: That 
the point that the land in question, even though an island, passed to 
Lyon and Hastings under their patent, if not reserved, was not properly | 
before the court under the pleadings; that “ the court erred in holding 
as matter of fact, o this record, that the island was not reserved in 
the Lyon and Hastings patent;” and that “the court erred in hold- 
ing, upon this record, that Island 5 passed to Lyon and Hastings under 
the patent to them in 1833 of the north fraction of the Pao neasta of 
section 25, township 7 12.” 

The state court, however, held the aleadings suena to. permit of 
the examination and deerme or of the point on which its decision 
turned, and that conclusion involved no federal question. 

The. United States supreme court say: 

~ And as to the second proposition, it may be said that while the rule is that this 
court, upon a writ of error to the highest court of a state, in an action at law, can- 
not review its judgment upon a question of fact, Dower v. Richards, 151 U. &., 658, 
it.is unnecessary to consider the extent of the power of this court, in that particular, 
in chancery cases, as we entirely coucur in the result reached by the state court that 
‘there was no such reservation, and in its findings as follows: ‘“ In the present case there 
is no act on the part of the government showing any intention to reserve this land. 
The only inference that can be drawn from the facts is that the government agents, 
its surveyors, did not consider it of sufficient value to survey. It was not-surveyed 
until about twenty-five years after the survey of 1831, and not till nearly twenty 
years after the survey of 1837, when the other islands and the lands upon the west 
bank were surveyed, thus completing the survey in that region.” 

The inquiry is reduced then to this, did the court err in holding as matter of law, 
upon this record, that the grant vested in Lyon and Hastings the title to the par- 
ticular land in controversy? 

And held, after reviewing the case of Hardin vd mrt (140 U, a 
371), and other cases: , 7 : 


We have no doubt upon the evidence that the ne were such at the time 
of the survey as naturally induced the surveyor to decline to survey this particular 
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spot as an island. There isnothing to indicate mistake or fraud, and the government 
las uever taken any steps predicated on such a theory; and did not survey the so 
called Island No. 5 until tweuty-five years after the survey of 1831, and nearly twenty 
years after that of 1837. | 


And that: 


The supreme court of Michigan Was right in holding that whatever there was of 
this conformation passed under the grant to Lyon and Hastings. . 

-Itis held in Hardin v. Jordan (supra), as well as in the case of Grand 
Rapids and Indiana Railroad Company »v. Butler, that the question of 
the riparian rights of grantees by the United States of the public lands 
bounded on streams, aud other waters, made without reservation or 
restriction, is to be construed Reconmine to the law of the State in which 
the land lies. | 

In this case the land lies in the State of Nebraska. The supreme 
court of Nebraska, in the case of iegon ton wv Kountz, 25 3 Nebraska, 
690, said: ; 


There is no doubt that grants of lane gous upon ativer not navigable carty 
with them the exclusive right and title to the grautees to the centre of the stream, 
unless the terms of the grant clearly denote the intention to stop at the edge or 
margin of the river, the rule of the common law being that proprietors of land adjoin- 
ing public rivers, not affected by the flow of the tide, own the soil ad filum aquae, 

And in the case of Clark v. Cambridge and Arapahoe Irrigation 
Company, 45 Nebraska, 798, it is said that the common law rule as to 
navigability is not as a rule accepted i in this country, but that here navi- 
gability in law is synonymous with navigability in fact, without regard 
to the influence of the ocean tide, and includes those waters only which 
afford a channel for useful commerce; and it was held in that case that 
the courts of Nebraska will take notice without proot ‘that the Repub- 
lican river is unnavigable. — 

In view of these decisions, the application for the survey of this island 
must be denied, and the decision in the case of Noah W. Shreve and. 
Angelo J. Chidester (Press Copy, Misc. No. 304, p. 136 ”) will not here- 
after be followed as a precedent. 


‘PRACTICE—NOTICE OF APPEAL—CONSOLIDATED CASES. 
KorsmMor v. NORTHERN PaAciFic R. R. Co. 


Prior to the consideration of an appeal from a decision rendered on consolidated cases, 
notice thereof should be given 1 to all parties recognized as having rights aclverse 
to the. appellant, 


Seoretar y Bliss to the Commissioner of the Geis al Land Office, Ni were 


(W.V.D) | Po, ABOT as  (GB.G) 


On October 14, 1896, your office held that the indemnity selection of 
the Northern Pacific Railroad Company, for .the SE. 4 of Sec. 33, Tp. 
135 N., BR. 43 W., St. Cloud, Minnesota, was invalid.” By the same 
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decision the application of Gustay G. Korsmoe, to make homestead 
entry for the tract, was rejected, and the application of one Per Nilson’ 
to make homestead entry of the.same tract was “held for allowance.” 
-- Korsmoe appealed from said decision, serving a copy of his appeal 
on counsel for the Northern Pacific Railroad Company, but did uot 
serve Nilson with a copy tuereof. The railroad company did not appeal. 
The Department is now in receipt of a notion by counsel for Nilson 
to dismiss the appeal of Korsmoe, for the reason that a copy of the 
saine was not served on Nilson, as required by rule 86 of pr actice, 
- The fact that the land applied for by Nilson is the same land in con- ~ 
troversy between Korsmoe and the Northern Pacifie Railroad Company 
is doubtless the reason. why his application was made part of the | 
record in this case. The case arose on the application of Korsmoe to — 
enter the land on the 18th day of February, 1895. It being embraced 
in a pending indemnity list of the Northern Pacific Railroad Company, 
a hearing was ordered. The local officers devided in favor of Korsmoe, 
and on the appeal of ‘the company your Office, as has been seen, denied 
both claims. | 
Counsel for Rone seems to have ances misappreneniea the 
scope of the decision of your office. His specification of errors on 
appeal proceeds on the theory that said decision was in favor of the 
railroad company. It is not the purpose of the Department to consider 
this case on its merits at this time, but it would not be just to the 
appellant to dismiss his appeal because he has failed to serve a copy 
thereof on Nilson, who was not a party to the litigation. But owing | 
to the irregular. consolidation of Nilson’s application with the record 
' in this case and a decision in his favor, he is entitled to be heard. before 
the Department, in answer to Korsmoe’s appeal, if he so desires. 
It is therefore directed that your office notify Korsmoe that he will 
be required to serve Nilson with a copy of his appeal and specification 
of errors, and make due return thereof within thirty days from this 
date. The usual time will be allowed for answer. | 


‘CERTIFICATION AND PATENT_SWAMP LAND CLAIM. 
STATE OF WISCONSIN. 


The Department is without jurisdiction to order'a hearing, on the application of a 
State, to determine the character of lands claimed by it under the swamp 
grant, where, prior to any such claim, the lands have been certified or pateuted 
to the State for the benefit of a mailtoad grant. 


Secretar, y Bliss to the Commissioner of the General Land Office, November 
(W.V.D.) | 28; 1897, : - (FLW...) 


The appeal filed on behalf of the State of Wisconai from your office 
decision of April 9, 1897, denying its application for a hearing to estab- 
20 Ves VOT 9527 | 
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lish the swampy character of the ain deser ibed lands, has been 
duly considered, Viz: 

The NE. 4 of the SH. tof Sec. 7, 7. 18 N,, R. 1-E., apprared to the 
State for the La Crosse and “Milwankee Railroad Company Decem- 

ber 18,1863; 7 

_ The ce 4 of the NW. 4 of Sec, Dale T. 18 N., R.1 E. , approved to the 
State for the La Gioass: and. Milwaukee Beorrong: Company Decem- 
ber 18, 1863; 


The SW. i of the SE, 4 4£ of Sec. 38, T.18 N, R. 1 E., approved ie the 7 


State for the La Crosse and Milwaukee > Railroad Company Decem- 
ber 18, 1863; 
The SW. 4 of the NW. 4 of Sec. 19, iv 19 N., Bed R, , approved to. 
_ the State for the La Crosse and Milwaukee Railroad Company Decem- 
ber 18, 1863; e 
The SE. ‘ of the SW. 4 of See. 25, 7. 21 N,, a 4. Ww. approved to the | 
State for the La Cr osse and. Milwaukee Railroad Company December | 
18, 1863; a 
The NE. 4 4 of the Sw. = of see, 27, Ty, 38 N., R. 14 W.. approved to 
the State for the St. Criic and Lake Saper ior Railroad Company May 
6, 1865, and awarded to Farm Mortgage-Co.; | 
The SW. 4 of the NE. 4 of Sec. 27, T. 33 N., R. 16 W. approved to 
the State for the St. oe and Lake Superior Railroad Company Decem- 7 
ber 1, 1862; a 
The SW. 4 of the SE, 3 4+ of Sec. 7, T. 27 N,, R. 5 Ww. i: patented: to the 
= State. for the West Wisconsin inilioad Company August 24, 1872; 
The NW. 4 of the SW. 4 of. Sec. 1, T..27 N.,R.6 W. “patented to the 
State for the West Wisconsin Raileoad Ganipany August 24, 1872; 
‘The SE. 4 of the SW. 4 of Sec, 35, T. 24.N., R. 1 E., patented to tier | 
State for the Wisconsin ‘Contral Railroad Company. J anuary 11, 1877 
(No. 5); 
‘The SW. 1 of the SE. 3 i of See. 35, Tr. od N, R. 7 E. , patented to the 
State for ‘the Wisconsin Central Rail oad Company Janmary 11, 1877; 
~ and | 
The NW. 4 of the NE. 4 tof Sec. 33, T. 26 N. R. 1 Hi, patented to the 
— State for the Wisconsin Central Railroad Company January 11, 1877. 


| All the above described lands have been certified or patented to the 
_ State on account of grants to aid in the construction of railroads, and — 


opposite each tract is noted the date of the certification or patent to the 
‘State and the road on account of which the same was made. 
It was because of said outstanding certifications that you denied the 
application for hearing. ; 
It will be seen from. the a list that the earliest certification was 
in 1862 and the latest patent i in 1877. : : 
The State of Wisconsin agreed to take its swamp aia accor din 2 to 
the field notes of the public surveys, and selections were made of por-. 
tions of all the sections above described, with one exception, before the 
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certifications or patents on account of the railroad grants, and none of 
said lists embraced any of the tracts here involved. | 
In accordance with an agreement entered into in 1880, between the 
governor of Wisconsin, the Secretary of the Interior and the Comuis- 
sioner of the General Land Office, a representative of the State, together 
with a clerk from this Department, examined the field notes of the lands 
within the State of Wisconsin and prepared lists of those lands found - 
to be swamp lands within. the meaning of the act of September 28, 1850. 
Their report is on file in your office and contains all of the above 
described lands. : | 
Patents issued to the State for Hose lands reported by the ¢ examiners 
as swamp, asfar as clear, but as to the above described tracts the State’s 
claim was rejected by your office letter “K.” of September 12, 1895. 
From said rejection the State failed to appeal, but on April 21, 1896, 
filed its application, under consideration, for a hearing, in or dér to 
establish, by parol evidence, the swampy ‘ehar acter of these lands. 
— This seca does not appear to have been served upon the companies: 
‘for whose benefit tlie certifications or patents were issued, or their 
SUCCESSOTS, on 
It is alleged in the sone, however, that the State has never pat- | 
“ented these lands to the railroad companies interested, that the field 
notes show them to be swamp in character, and, therefore, the State 
holds the equitable title under the swamp grant and holds the naked 
legal title by reason of the conveyances from the United States under 
the railroad grants. : 
_. Jt is therefore proposed that the State reconvey the title conveyed 
on account of the railroad grant, and that patent then issue to the 
State under the swamp grauit. | 
From what has been said it is clear that the State never ‘nade foitial . 
claim to any of the lands here involved until the examination made of 
the field notes in 1880 and 1881, by the representatives of the State — 
and this Department under the pprosions before referred to, resulted 
in their return as swamp land. 

This agreement was many years after the United States had certified 
and patented the lands on account of the railroad grants. | 
Such certificates and patents recite a finding that the lands covered 
thereby are a part of the uuappropriated lands within the limits of the 
railroad grant, which is in effect a determination that they are not a 
part of mie prior grant to the State of swamp lands. | 
By the certifications aud Dateaus the lands passed Pee the a - 
diction of this Department. - 
As said in the case of the State of Iowa ». Railroad Companies 
(Copp’ s Land Laws, 1882, Vol. 2, p. 959): : : _ 

While I am not prepared to admit that the Department loses jurisdiction to actin | 
every case where lands have been certilied or patented, | am of the opinion that it 


should be exercised only in extreme cases, where without its exercise the party . 
entitled to the land would be remediless, 
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Your office decision refers to the decision of the supreme court in 
the case of McCormick ». Hayes (159 U.S., 332), in whieh it was held 
that parol evidence will not be admitted 6 show that lauds were in 
fact SWanlp anu overflowed, in opposition to the concurrent action of 
the Irederal and State officers having authority in the premises. 

The action of your office in denying the application for a hearing is 
affirmed. 


: PRACTICE APPLICATION NATURALIZATION SETTLEMENT RIGHT. 
DRISCOLL ET AL. v. DOHERTY BT AL. 


An affidavit made to supply certain alleged omissions of matter from the record, 

which should appear therein, if it exists in fact, will not be stricken from the © 

files, on motion therefor, if the facts, as alleged in said affidavit are not denied. 

Distance from the local office, character of the country, and season of the year, may 

be properly considered in determining whether a homestead preliminary affidavit 

may be made before a United States Court Commissioner in the county where 
the land lies. | 

A declaration of intention. to become a citizen is not invalid, haa made before 
a deputy clerk of a court of record, if such Pepity was aoune for, sua in the 
name of the clerk of said court. 

Notices defining the extent of a settlement claim posted on sub- Avion thereof 
outside of the technical quarter section on which the improvements are placed 
will protect such claim as against subsequent settlers. 

‘The preferred right to enter forfeited railroad lands, poconded under section 2 aed 
_of September 29, 1890, as amended by the act of February 18, 1891, begins to ru 
from the date when final instructions are issued authorizing Spence tions to be. 
made for such lands. 

A declaration of intention to become a citizen filed by a settler relates back to the 
| - date of his settlement in the absence of any intervening adverse ¢laim. 

In the case of settlements cn land that is treated asin reservation by. the Depart- | 
ment, when under the law it was open to settlement, the rights of claimants 
should be determined on the priority and good faith of their respective settle- 
ments, and their compliance with law in placing their claims of recor d after the 

. land is declared open to entry by the Department. 

Cases arising between different parties and involving different tracts of ad should 
not be consider ed together, and so transmitted to the Departme nt on appeal. - 


Secretary Bliss to the Commissioner of the General Land Office, November 
(W. V. D.) 23, 1897... 7 (C. J. W.) 


The following applications to make homestead entries for lands in 
Sec. 33, T.49 N., R.10 W., in Ashland land district, Wisconsin, appear 
to have beéu received by mail at the local office prior. to nine o’elock 
A. M., November 2: 1891: 

That of Gus Tiison for the N. + of the Ni. 4 and N. $ of the 
NW. 4; that of John O. Smith for the SE. 4 of aie NW. 4, the NE. + of 
the SW. 4 and the W.4 of the SE. 4; that of Charles Rk. Hoar for the S. 
| 4 of the NW. 4, and N. 4 of the SW. 4; that of John Doherty for the 8. 
4 of the NE. 4, the SE. 4 of the NW. 4 aud the NE. 4 of the SW. 4; 
that of William H. Smith for the SW. 43 that: of ured Hartley for 
the NW. 4 
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The application of John Doherty alleged settlement and his applica- | 
tion was allowed the same date, and his entry, No. 2519, placed of record. 

_ All the applications, except that of Doherty, were rejected because 
of conflict. 
~. On November 3, IS9L, Edmund Geary appeared j in person aud applied 

- to enter the SW. 4 NW. 4 +, NW. 45W. 4, and the 8. § of the SW. 4, of 
the same sec tion, township and range, This application was _ also 
rejected for conflict. 

Subsequently, Gus Johnson, W. H. Smith, Alfred Har tley, Charles 
R. Hoar and John O. Smith filed et ppicnicn al affidavits, alleging set- 
tlement on or prior to November 2, 1891; whereupon citation issued. 
summoning the parties to a hearing before the local officers on July 25, 
1892, At the hearing Johnson’s application was allowed and his entry 
No. 3030 placed of record upon filing the relinquishment ot John Dris.- 
- coll, who had applied for the same traet. 

J nly 19, 1892, Edmund Geary was permitted to make homestead entry. 
— No. 3023, sider his application. 

The parties whose applications were rejected uppealed to your Gniee: 
and, on April 11, 1893, by letter (““H”) of that date, your office held 
that: ‘the parties were not properly notified of the rejection of their 
applications and of the time of hearing, and that the local officers had 
no jurisdiction to act upon and adjudicate their conflicting claims, and 
the case was remanded for proper hearing, after notice to all parties. 

_ In accordance with instructions, notice issued for a hearing on July 
26, 1893, at which time all parties in interest a DpearOn; in person and. 
by attorney, and trial was duly had. 

After Hartley and William H. Smith had submitted their ore 
their applications were dismissed, on motion, on account of their failure 
to reside upon, improve or cultivate the inn applied for by them, 
respectively, since the date of settlement, November 2, 1891. a; 

On December 5, 1893, the local officers rendered their decision, in which 
they re-affirmed their action in dismissing the applications of Hartley 
and William H. Smith. They also found that Geary, Hoar, John O. 
Smith, and Doherty made settlement on lands respectively claimed by 
thein between midnight and nine o’clock A. M..of November 2, 1$91, 
and that each had made valuable improvements and maintained legal 
residence on the Jand since settlement thereon. As to Geary it was 
found that he lived upon the land. prior to November 2, 1891, and that 
he performed acts of settlement on the SW. 4, and Feil date of settle- 
| ment to that of hearing had maintained residence upon it, but that his 

acts of settlement only extended to lands claimed by him in said quar- 
ter; that Hoar, on November 2, 1891, settled on the 8. 4 of the NW. 4, 
and that his settlement extended only to lands claimed by him in said 
quarter; that John O. Smith was residing on the NE. 4.0f the SW. 4 
prior to November 2, 1891, and before nine o’clock A. M. of that day 
made a new settlement thereon aud marked the SE. 4 of the NW. 4, but 
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that Hoar had settled upon the NW. 4 prior to Smith’s settlement on the 
SE. 4 of the NW. 4; that Doherty, on November 2, 1891, settled on the 
S. 3 of the Ni ana that his settlement extended only to lands claimed 
by him in. that THABLOE. It was found that each of the parties named 

had acted in good faith as to residence and improvements. They recom- 

_ mended that the entry of Gus Johnson be sustained; that the home- | 
stead entry of John Doherty, for the 8. $ of the NE. 4, the SH. a of the 
NW. 4 andthe NE. 4 va the SW, 4, be canceled as to the SE. 4 of the 
NW. 1 and the NE. 4 of the SW. 4; that the homestead eniny of 
Kdmund Geary for the S. 4 of the SW. 4, the NW. 4 of the SW. 4 and 

the SW. dof the NW. 4 be canonled: as to the SW. 4 of the NW. 4; thst 

Charles R. Hoar be nilowed to enter the 8. $ of the NW. 4, and John 

OQ. Swnith be allowed to enter the W.4 of the SB. z and the NE. 7 of the 

SwW.4 | 

AIL wae ties were duly notified of. the decision, and Hoar , Geary and 
John O. Smith filed appeals. 

On February 14, 1894, Doherty filed appeal out of time, giving as a 
reason for the delay tho serious illness of lis attorney. 

On February 26, 1894, your office considered the several appeals, and 
passed upon the case. The decision of the local officer s, in the rejection 
of the applications of Hartley and William H. Smith, was affirmed and 
made final. Their recommendation os Jobnson’s entry as to N. 4 of: 
the NW. } and the N. $ of the NE. 4 remain intact was affirmed and 
declared final. Your office considered the appeal of Doherty with the 
other appeals filed, and affirmed the decision of the local officers. | 

From this deisision J ohn 0. emit Geary, Hoar and Doherty 
appealed. eo: 

On May 23, 1896, the case came before the Department on said 
appeals. It was we found that the lauds in question were included 
within the forfeiture declared by the act of September 29, 1890 (26 

Stat., 496), following the rule laid down in the case of Wiscousin Cen: 
tral Railroad v. Forsythe (159 U.S., 46), and that your office and the 
Department bad erred in treating on as in reservation for indemnity 
purposes on account.of the grant to the Chicago, St. Paul, Minneapolis 
and Omaha Railroad, Bayfield Branch, under the act of 7 une 3, 1856. - 
It was found that it was error to treat aid lands as part of the Str plus 

' Omaha lands, and consequently error to exclude from consideration the 
rights of the several parties under claimed acts of settlement perforined 
prior to November 2, 1891. The case was accordingly remanded to 
your office for further consideration and the adjudication of the rights 
of the parties under the act of Pereenone 29, 1890. (Letter eee copy 
No. 333, p. 439.) 

After the return of the record to your office, counsel representing — 
Hoar, Geary and Smith, it seems, filed briefs, iu which new questions 
were presented for your consideration. On December 21, 1896, your 

_ office, by letter (“H”) of said date, readjudicated said case, from which 


“ 
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decision all parties have appealed. May 14, 1897, oral argument was - 
heard in this case in connection with the case of Tubbs and Miles V. 
Hart. 

Counsel for Geary appended to their brief an’ affidavit from Sears y 
and certain exhibits, the purpose of which is to eure the omission of 
the local office to present the facts therein appearing as record facts. 
Counsel for Hoar has moved to strike said affidavit and exhibits from 
the files and return them to the Pee fling them under rule. 72 of 
practice. 

Without cons sidering their value as. evidence at this ine iti is $ appar- 
ent that they refer to matters which, under the rules, the record should 
show, if they exist in fact, and being alleged, further report from. the 
local officers would be required, if they were disputed. Said motion to 
strike is made without denial of the facts alleged, and is overruled. .’ 
.. Your office ordered, in the event of your decison becoming. final, that 
Doherty’s entry be canceled as to the NE. 4 of the SW.4 for conflict 
with the prior right of John O. Smith, and as to the SH. 4 of the NW. 4 
for conflict with the prior right of Hoar; that Geary’s entry be canceled 
as to the SW. 4 of the NW. + for conflict with the prior right. of Hoar, 
and that Hoar be permitted.to enter the 8S. 4 of the NW. 4, and John QO. 
Smith permitted to.enter the NE. 4 the SW.i and the W.s of the 
Sk.+ 

ae oath of the Santen relies 5 some extent upon his settlement right, 
it is necessary to look to his acts of settlement. as disclosed by the 
record, 

- Certain objections are urged to the allowance of Smith’s application, 
all of which were overruled by your office, and it is insisted that they 
should have been sustained. The first insistence is, that his name is 
John O. Johnson, instead of Smith. In reference to this matter, Smith 
stated on oath that in his native country, Sweden, it was customary for 
young men to adopt what name they pleased; that he adopted that of 
Smith in Sweden, and retained it when he came to this country. No ~ 
_ fraud is sugg sented in connection with this change of. name, nor does it 
appear that any one has been nuposed upon by or suffered injury from 
it. Yonr office properly overruled this objection. The second objec- 
tion is, that his application was illegal, because made before a United 
States Commissioner and not before the local office; and, third, that it 
was not made within three months from date of settlement. 
- These may be considered tog ether. The affidavit. accompanying 
Smith’s application, dated October 31,1891, is executed before a United 
States court commissioner, in Daaeliss county, wherein -the land lies, 
and at such distance from the land office (the character of the country 
being considered and the season of the year) that it must he held to be 
valid under the act of May 26, 1890 (26 Stat., 121). It was filed Novem- — 
ber 2, 1891, and within three ontue from the date of Smith’s settlement, 
nae 15, 1891, Your office properly overruled these objections. — 
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It is further urged that Smith is not qualitied in the matter of eiti- 
zenship. The declaration of his intention to become a citizen was made 
August 13, LS9L, before a deputy clerk of the district court of the county 
of St, Lonis, State of Minnesota, and it is urged. that such declaration 
could not be made before a deputy clerk. Section 2165 of the Revised 
Statutes originally provided that such declarations could be made before 
certain courts including “a couct of record of any of the States having 
common law jurisdiction.” The act of February 1, 1876 (19 Stat., 2) 
‘directed that such declaration could be made betore the clerk of any of | 
the courts named in Section 2105. 

Section 859, Statutes of Minnesota (1804), authorizes and empowers. 
deputy clerks to “perform all the duties pertaining to the office of clerk of 
district courts.” The declaration of intention of Smith, while actually 
made before a deputy clerk, shows that the deputy. was acting for, and 
in the name of the clerk. This being true, the act of the deputy was 
the act of the clerk and the declaration was 10 conteimplanon of law 
made before the clerk. : 

It may be said, then, from the record, that Smith settled on the NE. + 
of the SW. 4 Aboiit rae 15, 1891, al built a house and esPalisied 
residence thereon, aid applied to make entry within three months from 
tue date of his settlement; that at the time of settlement he warked 
his claim to the SE.4o0f the NW. 4 by putting up a piece of board on a 
tree, witli description of his claim on it. This was put at the sontheast 
corner of the NW. 4. The southwest corner of this forty was marked 
in same way, and notice of the same kind was put over his door and on 
the S.4 post. On November 2, 1891, these notices were up and renewed. 

Hoar settled on the SW. 4 of the NW. 4, on November 2, 1891, for the 
first tine. He does not deny knowledge of Smith’s notice of his claim 
to the SE. 4 of the NW. 4,and the record indicates that he must have 
had knowledge of it. Under the rule laid down in the case of Sweet 
v. Doyle et al. (17 L. D., 197), and again in Smith v. Johnson et al. (id., 

— 454), Hoar would be bound to take notice of this claim, and Sinith’s 
right to the SE. 4 of the NW. 4 would be superior to his. Hoar’s delay 
and negligence in establishing residence for nearly nine months after 
settlement throw distrust upon his good faith and contrast unfavorably | 
with Smith’s continued efforts both to comply with the law as to resi- 
dence and to make known the boundaries of his claim. _ 

It is insisted that Geary has the oldest settlement of aly of the par- 
ties, and that he has made good his claim to the whole tract claimed by 
him in two ways. He was living on the SW. 4 of the SW. 40n Novem- 
ber 2; 1891, and had been since some time in 1889, and in a une, 1891, he 
had marked the corners of the SW. 4 of the NW. 4 4, giving a ‘Teceeiacion 3 
of his whole claim, aud Hoar must ave had notice of this claim; and, 
further, that by the 2d section of the act of September 29, ae (26 Stat., 
496), as amended by the act of February 18, 1891 (26 Stat., 64), he pad 
a preference right of entry, and. for that aE oa) his claim is 
| superior to that of Hoar. | 
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This last contention must depend upon the period when the six 
months allowed settlers on these particular forfeited lands began to 
run. The act seeins to be geveral in its ter ms, applying to all forfeited 
lands. As to these particular lands, it was not until November 2, 1891, 
that final instructions: became effective authorizing applications to be 
received for them. (Newell v. Hussey, 17 L. D., 369.) It would seem, 
therefore, that if these instructions come within ne purview of the act — 
referred to, settlers would have six months from date they became 
effective within which to exercise their preference right of entry. The 
actual notice given by Geary’s settlement and by his written description 
of the lands embraced in his claim and his subsequent application, filed 
within less than six months from the time when such application would 
be received, are sufficient reasons to conclude that his rights are supe- 
rior to those of Hoar, unless there is some fatal defect in his claim. 
Counsel for Hoar insist that such defect exists in his naturalization 
papers. His declaration of intention to become. a citizen, a-certified 
copy of which is a part of the record, appears to have been filed in the 
district court of St. Louis county, Minnesota, and sworn to before 8. E. 
Pearshey, deputy clerk, on the 11th day of April, 1891. The contention 
is that the forfeiture act only confers a preference right upon such 
settlers as were at that date citizens and qualified, and the case of 
Hamilton v. Greenhoot ¢¢ al. (22 L. D., pen); is cited in support of the 
contention. 

The principle that an alien cai acquire no aa to public land belo 
declaration of intention to become a citizen is well settled; but it seems 
to be equally well settled that, upon filing such declaration by a settler, 
it will relate back to the settlement, if there is no intervening adverse 
claim. Jacob H. Edens (7 L.D.,229). If Hoar had been a settler or — 
claimant at the date, April 11, 1891, when Geary filed his declaration, 
his contention would be sound, but ie predicated no claim until Move: | 
ber thereafter, nor did any enerelse. adverse to Geary. 

The fact that the Department was treating the land in question as in 
reservation, when iu law it was’ open to settlement, renders the provi- 
sions of the act of May 14, 1880 (21 Stat., 140), in reference to the time 
within which application to enter must be made after settlement, inap- 
plicable as amongst settlers whose rights were predicated during the 
period when, under departmental instructions, applications could not 
be received. It would be manifestly inequitable to forfeit the rights of 
_ settlers because they did not apply to enter during the period when the 
land was being held as in reservation by the Department and at the 
instance of parties who presented no application during said period. 
Under such circumstances, the rights of claimants should be determined 
_ by reference to the nriority and good faith of their respective settle- 
ments and. their compliance with law in placing their claims of record 
after the Jand was by the Department declared open to entry. 
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In the case of Hazard +. Swain (14 L. D., 230), it was held: 


That a pre- emption settler on land reserved for railroad purposes is entitled to 
three months from the date of the restoration of the land to the public domain within 
which to file declaratory statement and protect his rights as ag ane a subsequent 
settler, ; 

Au entry erroneously and inadvertently allowed reserves the land 
from other entry until the erroneous entry is canceled, and a depart- 
| mental order of withdrawal, although erroneous, should at eee have 
as much force as an erroneous entry. 

It appears that under the record, and this view of the i Hoar’s 
aeuicaon should be rejected as to the SW. 4 of the NW. + on account 
of Geary’s prior and superior right, and as to the SH. 4 of the NW. 4 


on account of the prior and superior right of John O. Smith, and that 


- Géary’s entry should be held intact, and that John O. Smith be allowed 
to make entry for the land applied for ‘by him, ange the SE. 4 z Of 
the NW.4. It is so ordered. 

- Your office decision will stand as between Doha ty aa Louis but is. 
| modified to conform hereto. 

. A- concise statement of the matters covered by this decision w as ren- 
Hered unnecessarily difficult because of the failure of your office to 
observe the rule of the Department, which forbids the grouping of dif- 
ferent parties and tracts in one case. Your attention is again directed - 
to the rule which forbids the consideration together of different cases 
involving more than one tract. The rule is clearly stated in tlie cases 
of Henry St. George L, Hopkins (10 L. D., 472), and of Holmes C. 
Patrick e¢ al. (14 L. D., 271). Compliance with the rule has been waived 
in this case to avoid the delay which would have ensued by returning 
the record to your office without action, but the future observance of 
this rule in sending up cases nom your office, on apDeR: to the cae 
ment, is required. | 
INDIAN LANDS-ALLOTTED LANDS—ACT OF MARCH 38, 1898. — 

Miami INDIANS. - | 


The provision in the act of March 3, 1893, that the United States district attorney 
shall represent ‘allotted: Indians” in all suits at law or in equity, can only be 
applicable where the United States retains and exercises control over the allotted 
lands, or where the individual still maintains his tribal relation and therefore . 
remains under the care and protection of the government. 


Assistant Attorne y- General Van Devanter to the Secr etary of the Interior, | 
November 23, 1897. (W. C. P. ) 


Under date of March 30, 1897, the Commissioner of Indian Affairs 
reported upon a communication in behalf of the Miami Indians of 
Indiana, in reference to the recovery of money paid for taxes claimed 
to have been unlawfully levied by the State of Indiana upon the lands 
of these Indians, and said report has been referred to me for an opinion. 

The letter in behalf of said Indians is signed by Camillus Bundy, 
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and after reciting that taxes were levied and collected for a number of 
years, and that heretofore the matter was. submitted to the Attorney- 

General of the United States, with” request for the institution of pro- 
ceedings by the United States in behalf of the Indians, which request 
was declined for lack of funds available for such purpose, it is said: 

"1 write now to state that if the United States authorities will permit the neces- 


sary action in its own name on behalf of the Indians, members of the tribe are now 
in position to bear the necessary expenses of any litigation directed to the recovery | 


of the sum paid as taxes, and also to employ an attorney to assist in the preparation 


_ and management of the suit, or, if desired, to take active charge thereof. . 

J have therefore to request from your Department, and. from the Attorney-General 
through you, in behalf of these Indians an opinion upon the following points, 
namely: The right of the Miamis to recover, the proceedings necessary, and the 
court in which they should be instituted. : Be 8 

In his report the Commissioner of Indian Affairs votives quite fully 
the various treaties between the United States and these Indians under 
which the title by which they hold their lands and their present rela- 
tionship to the government are to be determined, and he also refers to 
the various decisions of the State courts having fel on to these ques- 
tions. After expressing the opinion that taxes have been unlawfully 
collected from these people, he says: a . | 
But the first question to be determined now, and one upon which I ask to be 
advised by the Department, is whether the owners of these lands should institute 
the necessary proceedings themselves, or whether the feder al gover ument should clo 
so for them. 


He firth says that if the question were one of povermmicuial policy 
only, he would assert that the condition of these people is such as to. 
make further calls upon the paternal care of the government unwar- 
ranted, but that another question is brought in by reason of a provi- 
sion in the act of March 3, 1893 (27 Stat., 631), which reads as follows: | 

In all States and Territories where there are reservations or allotted Indians the 

United States Distriet: SHLOEDSY shall represent them in all sults at law and in 
equity. 
These Indtans hold title to their respective lands by virtue of several 
treaties nade long before the system of dividing lands per capita among 
the Indians had crystallized in the act of February 8, 1887 (24 Stat., 
888), commonly designated as the general allotment act. 

By the treaty of October 6, 1818 (7 Stat., 189), the Miami Indians 
ceded to the United States a large tract of country, and by article 3 
thereof the United States agreed “to grant by patent in fee simple” to 
Jean Bapt. Richardville, principal chief, various tracts, and further 
agreed to grant to each of several other persons named, and their heirs, . 
certain tracts. Article 6 of said treaty reads as fellows: 

The several tracts of land which, by the third ar ticle of this treaty, the United 
States have engaged to grant to the persons therein mentioned, except the tracts to 


be granted to Jean Bapt. Richardville, shall never be transferred by the said per- 
_ sons or their heirs, without the approbation of the President of the United States. 
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By the treaty of October 23, 1826 (7 Stat., 300), these Indians ceded 
to the: United States all their lands in Padratia north and west of the 
Wabash aud Miami rivers. It was provided that certain small reser- 
vations. should be made, and grants were made to individuals by ar ticle | 
3, Which reads as follows:. 

There shall be granted to each of the persons named in the schedule hereunto 

annexed, and to their heirs, the tracts of land therein designated; but the land so 
granted shall never ye conv ee withont the consent of the President of the United 
States. 
_ By the treaty of October 23, 1834, as ainended by the United States 
_ Senate and accepted by the Indians. November 10), 1837 (7 Stat., 463), 
certain lands, being parts of reservations theretofore made for these 
Indians, were ceded to the United States, and it was agreed that from 
the cession thus made there should ‘be or anted to each of the persons 
named in the schedule hereunto annexed, and to their heirs and assigns, 
by patent from the President of the United States, the lands therein 
named.” It was further agreed that a patent in fee simple should issue 
to Johu B, Richardville for a reserve of ten sections at the Forks of the 
- Wabash, made by the treaty of October 23, 1826, and also that patents 
in fee simple should issue to various other persons named for tracts 
‘granted them by foriner treaties. | 

By the treaty of November 6, 1835 (7 Stat., 569), other land was ceded 
to the United States, from which cession there was reserved for the 
band of Ma-to sin-ia a tract described by metes and bounds, and sup- 
posed to contain teu square miles. It was agreed that the United 
States patent to Beaver five sections of land, and to Chapine one sec- 
tion of land, reserved to them respectively by the treaty of 1826, and 
further by article 12 as follows: 


-: The United States agree to grant by patent to each of the Miami named in the 
schedule herennto annexed, the tracts of land therein respectively designated. 


In this treaty the removal of the Miami tribe to the west of the Mis- 
sissippi River was first mentioned, and provision was made for the 
expenses of a deputation of said Indians to Sapir the country to be 
assigned to them. — 

By the treaty of November 28, 1840 (7 i Stat., 582), the Miami indians 
ceded to the United States a tract of land described as * being all their 
- remaining lands in Indiana,” it being stipulated that there should be — 
granted and reserved to John B. Richardville, principal chief, seven 
sections from the land therein ceded, to be conveyed to him by patent 
from the United States, and also 1 in like manner one section to Francis 
_ Lafountain. It was further agreed that the United States should con- 
vey by patent to Me-shing-go-me-sia, son of Ma-to-sin-ia, the tract of 

land reserved by the treaty of November 6, 1838, to the band of Ma-to- 
sin-ia, to be held in trust by said Me shing-go me-sia for his band, the 
proceeds thereof, when alienated, to be equally distributed to said band 
under the direction of the President. It was also provided that the | 
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Miami tribe should remove to the Souniraase ied to them west of tbe 
Mississippi river within five years. It had been stipulated in the treaty 
of November 6,1838, that John B. Richardvilie and family should remain 
in Indiana when the tribe should emigrate to the country assigned to 
them in the west, and the same provision was extended to Me shing- 
go-me-sia, and to his brothers, by said treaty of 1840. 

- The Miamis removed to the west in 1846, and a further treaty was 
negotiated with them in 1854 (10 Stat., 1093). This treaty related par- 
ticularly to the cession of a part of the western reservation and the. 
division of the residue, but the distribution of funds arising under 
former treaties was also. provided for. In this latter provision those of 
the tribe remaining in Indiana and designated as the * Miami Indians 
of Indiana” were interested, and were represented at. the negotiations 
by their own delegates. _ 

By the act approved June 1. 1872 (17 Stat., 213), the Secretary of the 
Tnterior was authorized and directed to cause partition to be made of | 
the tract reserved for the band of Me shing-go-me-sia by the treaty of 
1840, per capita, share and share alike in value, to the survivors of said 
band and their descendants. It was further provided that patents 
should be issued conveying in fee to each the tract set apart to him, 
that the lands should not be subject to levy, sale, forfeiture or mort- 

‘gage, nor to lease for Jonger than three years at one time, prior to Jan- 
 uary 1, 1881, that they should not be disposed of, contracted or sold by 
the owners prior to said date, and that the members of said band and 
their descendauts should become citizens of -the United States on Jan- 
uary 1, 1881. 

It vill be noticed that after the ieeats of 1826 no inhibition a gainst 
alienation was provided in connection with the specific grants, except 
in the case of that for the band of Ma-to-sin-ia, and that was removed 
by the act of June 1, 1872, supra. The tendency was to restrict. the 
--inhibition and to Seiten upon the grantees a title in fee, without condi- 
tion as to alienation; that is, to invest them with aneonditional: indi- 
vidual ownership. While the fact that au Indian may hold land "as an 
individual and without restriction as to alienation does not determine 
the liability of such land to taxation, nor the status of such Indian in 
relation to the government, yet it is a fact to be taken into considera- 
tion in determining his status. 

The act of Congress of March 3, 1893 (21 Stat., 612-631), under which 
the question now preseuted arises, provides as follows : 

In all States and Territories where there are reservations or allotted Indians the 
United States District Attorney shall represent them in all suits at law and in 
equity. 

‘The status of the Indian as to citizenship does not of: itself deter- 
mine whether he comes within the provision of this enactment, because 
Indians to whom allotments have been’ made are citizens of the United 
States. The act of February’8, 1887 (24 Stat., 388), after authorizing 
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the allotment of land in severalby in the discretion of the President 
provides as follows: vi 

and every Indian born within the. territorial limits of the United States, to whom 
allotments shall have been made under the provisions of this act, or under any other 
law or treaty, and every Indian born within the territorial finite of the United 
States who has voluntarily taken up, within said limits, his residence separate and 
apart from any tribe of Indians therein, and has adopted the habits of civilized life, 
is hereby declared to be a citizen of the United States, and is entitled to all the rights, 

: privileges and immunities.of such citizens, whether such Indian has been or not by 
birth or otherwise, a member of any tribe of Indians within the territorial limits of 
the United States, withont in any manuer impairing or otherwise affecting the right 
_of any such Indian to tribal or other property. 

The provision of the act of March 3, 1893, quoted siéraiubefore, is 
found ina paragraph appropriating money to enaple the Secr etary of 
the Interior, in his discretion, a 
to pay the legal costs incurred by Indians 3 in contests initiated by or against them, 
to any entry, filing or other claims, under the laws of Congress relating to public 
lands, for any sufficient cause affecting the legality or vey of the entry, filing 
or claim. , 

it might be ar sei from the eodecaan 11 which five provision. is 
found that it was intended that the Indian should be represented in 
only such actions as arise under the laws relating to the public lands; 
but this would be a narrow, if not a strained, construction of the lan- 
euage used. The language is broad and comprehensive enough. to 
include all actions to which an Indian coming within its terms is a 
party, and under the rule. that laws relating to the Indians are to be 
liberally: construed in their favor, this provision should be held to 

include all such actions. | | ; 

There are no Indian reservations in the State of” “Indiana, and hence 
if these Indians are to be treated as entitled to the services of the 
United States District Attorney, it must be because they come under 
the head of “allotted Indians.” While an Indian who has received an 
allotment of land might ever afterwards be properly described as an 
“allotted Indian,” yet it will not be said that it was intended that he | 
should still enjoy this special privilege aiter the relationship of ward 
and guardian between him and the United States had in all other 
particulars ceased. It was not intended to create a favored class. of . 
citizens, but only to afford the Indian due protection during the period 
in which the United States continued to exercise control over the land 
as trustee, or over his person as guardian. When both these relation- 
- ships cease, all obligations on the part of the government to the Indian, 
except such as are enjoyed by all other citizens, are cancelled.. It will 
not be concluded that Congress intended to continue this protection to 
the Indian after the reason for exercising it had ceased. - 

An allotted Indian is one who has received as his individual property 
a certain specified tract of land. To. bring him within the purview of 
the law in question it must, however, appear either that the United. 
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States still retains.and exercises control over.said land, or that the _ 
- individual still maintains his tribal relations, and iheretone remains — 
under the care and protection of the United States. 
In the treaty of 1854 those of the tribe remaining in Indiana were 
_ described as the Miamis of Indiana, and they continued to be so recog- 
- nized as an organization or body in the various acts appropriating — 
money to meet the obligations arising under treaties with the Indians 
until 1881. By the act of March 8, 1881 (21 Stat. , 414-433), an appro- 
priation was made to pay “the Miami Indians of Indiana” the sum 
that became due them under the said treaty of 1854. The Secretary of 
the Interior was directed to make a census of those Miami Indians 
entitled to participate in the distribution of this money, and it was . 
provided that the receipt of the sum paid under that act should bea 
final discharge by each party so receiving of all claims whatsoever 
under said treaty against the government. This enactment seems to | 
be the last legislative recognition of these people as an organization, 
and the Commissioner of Indian Affairs states that since the payment 
of this money the executive departments have not known or vecognized 
_ the Miamis of Indiana in a tribal or other capacity. | 
 Itis clear from the foregoing that the former members of Me-shing- | 
- go-me-sia’s band are no longer Indians, as contra- distinguished from 
citizens of the United States; that they hold their lands entirely free _ 
from all conditions and from the control of the United States. It fol- 
lows, therefore that these persons do not come within the class of 
“allotted Indians,” as that phrase is used in the law under consideration: 
Of the other Miami Indians of Indiana, a considerable number hold 
eee lands entirely free of conditions, aud if they were ever allotted 
Indians in any sense, they became citizens of the United States under 
the provisions of the act of 1887, supra. They are now in the same 
condition as one who has received: an allotment under said allotment 
act would be if the trust period had expired and a patent in fee had 
been issued to him. It follows that they cannot now be considered 
allotted Indians under the law in question. © 
. The others of these people, and they must be saiuarerively few in. 
number, hold their lands under grantsmadein the treaty of 1818, orthat 
of 1826, with the condition that, they may not be alienated without the 
Beaeeat of the President of the United States. I am informed at the 
Indian Office that the use of these Jands has been entirely free from 
control by this Department. As to what proportion of these lands © 
may have been alienated by approved conveyances, J have no informa- 
tion. The facts, so far as now presented, are that these people have | 
used their lands free of ‘control by the United States for seventy years — 
or over; that they have had no executive recognition in a tribal capacity 
since 1881, and that if they were ever alloted ‘Indians, they. became 
_ citizens of on United States in 1887. It doesnot seem that. they can 
be held to be within, ane purview: of the act under consideration. 
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I have not discussed the question as to when, if ever, the lands of 
these people became subject to taxation by the State, nor is it intended 
that anything said herein shall be taken as referring to that question, 
nor to their right to recover any thing froin the State, 
- Approved, November. 23, 1897. _ 
— C.N. Buiss, Secretary. 


STATE SELECTION-ACT OF MARCH 38, 1879. 
STate OF Minnesova v. LENG EY AL. 


The act of March 3, 1879, providing that “There be, and hereby are granted to the 
State of Minnesota, to be selected by the governor of the State, twenty-four 
sections of land ont of any public lands of the United States not otherwise 
appropriated,” with the proviso that the lands so granted shall be selected 

_ within three years, is a present g grant, and the requirenient as to selection, con- 
tained in the proviso, should be coustrued as directory and not mand story. 
hence a failure of the State to make suen selections within the time specified 
will not defeat its right under said grant. : 

An application to make timber land entry of lands embr: iced eG an existing 
State selection confers no right upon the applicant. | 


Secretary Bliss to the Uommissioner of the General Land Office, Nowmpee 
(W.V.D.) — a 26,1897 (C. J. W. 


On January HH, 1896, the State of Minnesota, by its duly authorized 
agent, nresanted: to fhiacigeal land officers at Duluth, Minnesota, a 
descriptive list of. lands which it proposed to select in pursuance of the 
act of Congress of March 3, 1879 (20 Stat,, 352), A description of 
the land embraced in said list is given in your office letter “G” of July 
15, 1896, as follows: lots 1, 2 and 3 of See. a lots 2 and 3 of Sec. 2; 
ict 1 of Sec. 3; lots 1, 2, 3 and 4 of See. : lot 3 and the SW. 4 of 
SE. 4 of Sec. 13; lot 4, the SW. 4 of NE. 4, a E. 4 of SW. 4 and the 
SE. 4 of Sec. 18; lots 1, 2,3 and 4-of Sec. 19; the NW. 4 + of NW.4 
and lots 1, 2, and 3 of Sec. 20; the E. 3 of SW. 4 aN. of NE. 4 said 
S. 4 of SE. 4 of See. 22: : | 

Lot 1 of See. 23, lot 2, 3, 4, 9, 10. 11 and 12, of Sec. 24; lots 1, go and 
3 of See. 25, lot 2 of Sec. 26; ice 1, 2, 3, 4, 6 and 7 of See. 27; lots 1, 
2, 4, 6, 7 mn 8 of Sec. 28, lots 1, 2 iid the EH. 4 of NW.4 of ‘Seu: 30; 
jets 3,4 and the W. 4 of SE. 4 and SE. 4 4 of SE. 4 of Bec. 34, all i in T, 63 
N., R. 16 W. | 
| Lots 1 and 11 of See. 6, TP. 5 5N, R. 21W. The NE. 4 1, NW.4, NE. 4 


of SW. 4 and lots 5 and § of See. 1; the NE. 4, NW. 4 of SE. 4 cane iGts 


3, 4, 5, 6, 7,8, 9,10 and IL of Sec.2; the NW. 4 of SW. 4 4 of Sec. 13; 

the NE. 4 of SE. 4 of Sec. 20; the N. tof NE. 4 a SW. of NE.4 1 of 
See. 28, all in T. 61 N., hh, 14 W. | | | 
_ By said letter your office rejected the entire list, sears the abies | 
tion, so far as applicable, upon the intervening rights of applicauts to 
purchase, and where no conflicting claim appeared, basing it upon the 
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‘ground that under said act of March 3, 1879, the State was required to 
make selection of the lands granted within three years, whether any 
other claimant interposed or not. The State appealed from said deci- 
sion, and notified the following named applicants to purchase, and 
claimants, in whose favor your office decided, of its appeal, to wit,— 
John Leng, John Caldwell, Daniel D. McDonald, James Foley, Clyde 
F. Green, Katie Zikmend, Frank Olson, Johu C. Green, Andrew 
Bloomer, Edward J. McLaughlin, William Getty, Frank Stimson, John 
i. Davis, Frank Cutting, Henry 8. Patterson, Lucius D. Routt, 
Charlotte Bridgeman, Edward E. Pinkman, Sadie Buck, Magliore 
Beaudoin, Stephen B. Hill, Ella Miller, and Celia Pinkman. 
The following assignment of errors is nade—~— | 


Ist. He erred in rejecting the selections on the ground that they were not. 11> 
within the three years required in said act of Congress of March 3, 1879 (20 Stat; 
352). | 

2nd. He erred in rejecting the selection of such. tracts a8 are. in eanatc: with 
applications under the act of June 3, 1878, (20 Stat., 89) for the reasons hereinafter 
severally assigned, 

3rd. He erred in rejecting the selection of such tracts as are in conflict with 
applications to enter under the homestead pia for reasons hereinafter severally 
assigned. 

- 4th. He erred in tide puedinie the relinquishment of the State of Minnesota for 
all of said lands filed in the U. 8. Land Office, Duluth, on said January 11, 1896, prior : 
to the filing of said selection list now rejected. 

. 5th. He erred i in entering a cancellation of the University selections, pursuant ie 
letter (K) of February 12, 1894, prior to the expiration of time for appeal. 
6th. He erred in dantelling: said selections by letter (I<) of April 3, 1896, to register 
anil receiver, U. 8. Land Office, Duluth, Minn. 

‘Tth. He erred 4 in holding for allowanns the applications under both the act of June 3, 
1878, and the homestead law, for the reason that each and every of said applications 
had been rejected in 1893 for conflict with the State University selections then intact. 
and in good standing on the records of the me S. Land Office at aie, and in the 
General Land Office at Washington. 

8th. He erred in holding for allowance cither of gaid applications for the reason 
that the said applications were invalid as. against the University selections when 
filed in 1893, and were properly rejected, and for the further reason that there is no 
_ provision of law under which a rejected application can be ‘‘resworn”’, and be given 
the validity of a new application. 

9th. He erred in not: rejecting each and every sppleatios under the act of Jnne 
3, 1878, for the reason that said lands so applied for had been selected for educational 
purposes, and EnETODY. excepted in express terms from the operation of the act of 
June 3, 1878. 

10th. He erred in not rejecting the anpiioniten of said Celia Pinkman upon the 
further ground that if her application as resworn to is valid, it is invalid because 
the affidavit of separate use and benefit was not resworn to. 

11th. He erred in not rejecting said applications under act of Jnne 3, 1878, upon 
the further ground that the official surveys of said lands and the homestead entries 
_ allowed and passed to patent for adjoining lands, as shown by the records of the 
General Land Office, show said lands to be tillable lands, and not subject to the RECs 
visions of said act of June 3, 1878. 

12th. The Hon. Commissioner erred in each and every finding of fact and conclu- 
sion of law by which he rejected the selections of said State, 
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‘The first assignment of error, if not well taken, would render the con- 
sideration of the others unnecessary; since if the State has no right to 
the land, it cannot have its selection list approved. 

In support of the contention that your office erred in giving to the 
proviso to the act of March 3, 1879, a constr uction which treats it as a 
mandatory provision, is cited the ruling of the Department in the case 
of the State of Colorado (10 L. D., 222), where a somewhat similar pro- 
visio was held to be simply directory. The principle decided in that. 
case was adhered to in the recent case of the State of Oregon et al v. 
Jones, (24 L. D. , 116). 7 | 

It would seem therefore, that on this. none. your office must be 
reversed, the Colorado case overruled, or the present case distinguished 
from it. ; 

Much more depends upon the question now auescniell however, than 
the mere adherence to or overruling of the Colorado case. 

_ It would seem that your office construed the act of March 3, 1879, to 
be a conditional grant and not one in presenti. The act is as follows: 

- That there be, and hereby are, granted to the State of Minnesota, to be selected 
by the governor of said State, twenty-four sections of land, out of any public lands 
of the United States not otherwise appropriated, in lieu and instead of twenty-four 
sections of the land granted to said State of Minnesota by the fourth subdivision of 
section five of an act entitled “An act to authorize thé people of the Territory of 
Minnesota to form a constitution and State government preparatory to their admis- 
sion in the Union on. an equal footing with the original States”, approved February 
twenty-sixth, eighteen hundred and fifty-seven, and selected by said State, but 
which were subsequently otherwise disposed of by the United States, and to which 
the United States caunot take title to the State of Minnesota: Provided, That the. 
lands herein granted shall -be selected within three years, and from unoccupied lands 
of the United: States lying within the State of Minnesota. 

The enacting words, and those of a similar import, have, in a long 
line of decisions, both by the courts and the Department, been held to 
: signify a present grant. 

In the case of Wright v. feeb (121 U. Ss , 488), in senses the 
swamp land grant of September 28, 1850 (9 Stat. ae the court held 
the grant to be > 
one in presenti, passing title to the lands of the character oe described from its | 
date, and requiring only identification thereof to render such title perfect. - 

The clause of the act containing the words of grant is as follows: 


That to enable the State of Arkansas to construct: the necessary levees and drains 
to reclaim the swamp and overflowed lands therein, the whole of those swamp and 
overflowed lands made unfit thereby for cultivation, which shall remain unsold at 
the passage. of this act, shall be, and the same are hereby granted, to said State. 


which words are in substance and import iden tical with those of the act 
under consideration. In support of its construction and reasoning the 
court refers with approval to the case of Leavenworth, Lawrence and > 
Galveston R. R. Co. v. United States (92 U. 5. “ 133); in which the court, 
in construing the words of grant; said: 
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_ It creates an immediate interest, and does not indicate a purpose to give in future, — 
‘There be, arid is hereby granted,” are words of absolute eee and import a 
grant in pr esenti. 


_ The same question : was presented in the case of Rutherford v. Green's 
heirs (2 Wheat., 196). | 
The 10th section of an act of the North Carolina legislature, paeal 
in 1782, enacted: | | 

That twenty-five thousand acres of land shall ie allotted for and given to Major 
General Nathaniel Greene, his heirs and assigns, within the bounds of, the lands 
reserved for the use of the army, to be laid off by the aforesaid commtissioners, as a 
mark of the high sense this state entertains of the extraordinary services of that 


-brave and gallant officer. ee 


The court 1n construing this section says: 

On the part of the appellant it is contended that these words give nothing. They 
are in the future, not in the present tense; and ‘indicate an intention.to give in 
future, but create no pEgeens obligation on the ante, nor present interest in eon 
Greene. | 

The court fatale! differently. The words are words of absolute donation, not 
indeed of any specific land, but of twenty- -five thonsand acres in the territory set 
apart for the officers and soldiers.. - 


The rule of construction indicated i in ‘this case has been followed by 
the court in an unbroken line of decisions, and.to adopt a different 
rule would be to cloud the title to millions of acres of public lands 
-patented under land grants, which have been nuiformly held to také 
éffect as of the date of the granting act, although the lands‘were not 
identified until later periods. In the construction and interpretation 
of acts of Congress, it is the duty of the Department to follow the 
supreme court, where it has indicated clearly what the rule is, and in 
tlie light of its rulings it would appear that the act of March 3, 1879, 
is a grant in presenti to the State of Minnesota of twenty-four sections 
of public lands in said State not otherwise appropriated. 

Your office in general terms rejects the State’s list of selections, on 
the grotnd that on the 11th of January, 1896, the selection was hot 
authorized by said act of March 3, 1879, which required that the selec- 
~ tion of the lands thereby granted should be made within three years 
from the date of its approval. It is not indicated whether this conclu: 
sion was reached by treating the grant as one upon condition precedent, 
or as a grant providing for a forfeiture upon failure to comply wen a 
condition subsequent. | 7 7 
— A condition precedent 1 is one which must happen before Site party becomes Bound 
_ by the contract. Whether a qualification, restriction or stipulation is a condition 

precedent or subsequent depends upon the intention of the parties as gathered from _ 
the whole instrument. A condition precedent must be literally observed; a con- 


- dition subsequent, tending as it does to destroy the estate, is not fav ored and i is con- 
strued strictly. Anderson’s Law Dictionary (222). 


Can there be any such thing as a grant. in presente upon a ‘conden. 
precedent? It would seem that these were irreconcilable terms, and 
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that a grant in presenti, once made, is not defeated by the subsequent 
addition of words of restriction or condition, Such words of restric- 
tion or condition following words indicating a present graut might 
require the granting clause to be construed to be a grant upon con- 
dition subsequent, but in such cases the Executive Peparement has no 
power to declare the forfeiture. 

In the case of Schulenberg et al. v.- Harriman ae Waill., 44), it was 
held that: , | 


No one can take advantage of the uon-performance of a condition subsequent 
annexed to an estate in fee, but the grantor or his heirs or successors, and if they 
do not see fit to assert their right to enforce a forfeiture on that ground, the title 
remains unimpaired in the grautee. The rule equally obtains where the coat upon 
condition proceeds from the govern ment. 

It was further held, in reference to the right of the evantor for breach 
of the condition, that if the grant was a public one, the right could 
only be asserted by judicial proceedings authorized by law or some 
legislative assertion of the ownership of the property. 

Unless authority can be found in the granting act itself to declare a 
forfeiture under it, it would seem that none exists. It is to be observed 
that the grant is not to the governor of Minnesota, but to the State 
for the benefit of all its people. In the absence of terms which clearly 
import an intention upon the part of Congress to do-so, the people of 
the State ought not to be deprived of the. benefits of the act because of 
the default or negligence of one of its. public officers. This would be 
the effect if the terms of the proviso to the act, wherein it is “provided 
that the lands herein granted shall be selected within three years,” are 
to be construed as mandatory. If Congress had intended that they 
should have the effect of working a forfeiture, it would have been easy © 
to say so, and it is because of the absence of words indicating such an 
intention that I am confirmed in the oer that the proviso should 
be treated as directory. 

Endlich on the Interpretation of Statutes, section 433, states: 

Where powers or rights are granted with a direction that certain regulations or 
formalities shall be complied with, it seems neither unjust nor inconvenient to exact 
a vigorous observance of them as essential to the acquisition of the right or anthor.- 
ity conferred, and itis therefore probable that such was the intention of the legis- 
lature. But where a public duty is imposed and the statute requires that it shall — 
be per formed in a certain mainer, or: within a. certain time, or under other specified 
conditions, such prescriptions may well be regarded as intended to be directory only, 
when injustice or inconvenience to others who have no control over those exercising ~ 
the duty would result, if such requirements were essential and imperative. ; 


The first paragraph seems to be applicable where the person directed 
is the beneficiary of the powers or rights granted, and is alone to be 
affected by the observance or non-observance of the directions. The 
last clause applies where the person directed acts in a public capacity, 
and upon a matter in which the public has an interest, and not himself 
alone. The forfeiture of the personal interest of the governor of Min- 
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nesota, because of his failure to act as directed, might be justified 
under the first clause of the section quoted, if such interest could be 
ascertained and separated from that of all the other people of the 
State; but, as the grant is to the State and not divisible, the other 
people in it would suffer from his default, if the direction as to the 
time within which he was required to make the selections was treated 


as imperative. But this would seem to be the very sortof a case which — 


calls for and demands the other construction. 

It is recited in the act under consideration that the grant made is in 
lieu of twenty-four sections of land previously granted to the State; 
and which had been selected by the State, but subsequently otherwise — 
disposed cf by the United States, and to which it could not for that 
reason make title. The act contains an admission that the State had — 
‘already been granted a certain quantity of land, the title to which 
had not attached to the specific lands selected by it, because the gov- 
ernment had subsequently made other disposition of it. This amounts 
to the recognition of a present existing right in the State to a certain 
quantity of land, which is inconsistent with the intention to subject 
. that right to a condition which might destroy it. Under such circum- 
stances, the proviso, it seems to me, should not be construed so as to 


make of it a condition to the right itself, but rather as a direction 


intended to speed the satisfaction of that right. Viewed in the light 
of a condition subsequent which might work a forfeiture of the grant 
already made, under the authorities cited, and in the absence of legis- 
lative action looking to such forfeiture, he proviso does not ry RRNLY the 
rejection of the State’s claim. 

Your office reports a list of applications to Sanches under the act of 
June 3, 1878 (20 Stat., 89), on account of which the State’s list of selec- 
tions is rejected, wpon the ground of conflict with said applications. 

The State in its second assignment of error insists that: eonereuns 
claims could not arise under the act of June 3, 1878. 

‘This act is known as the timber land act, anil as originally gested 
applied only to the States of California, Oregon and Nevada, and the 
Territory of Washington. On August 4, 1892 (27 Stat., 348), it was 
amended,.and was made applicable to all the public land: states. The 
applications referred to were all made after the passage of the amenda- 
tory act, and the contention of the State in its second ground would 
not be beual ie. but for the fact that all of said applications were made 
while the State's original selection of the lands was of record and — 
uncanceled. ‘The State had on May 11,.1893, selected these lands under 
the act of July 8, 1870 (16 Stat., 196), which selection it relinquished on 
January 11, 1896, before making the selection uuder the act of March 3, 
1879. The selection by the State of said lands as university lands was 
the equivalent of entry for that purpose, and had the effect of segre- 
gating the lands selected until the final cancellation of the list or its 
relinqguishment by the State. Applications filed before its relinquish- 
ment conferred no rights on the applicants. 
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The principle decided in the case of Cowles ». Hutt et al. (24 L. D., 81), 
wherein it was held that: 

An application to enter should not be received during the time allowed for appeal 

from a judgment cancelling a prior entry of the land applied for; nor the land so 

involved held subject to entry or application to enter es the ie of the entry- 

man have been finally determined, | 
is applicable in this case, and must control it. | 

~The State’s selection, under the act:of March 3, 1879, “made before 
any other application for the land, after it Hecate subject to entry is 
valid, and had the effect of again segregating the lands described in 
the list filed January 11, 1896. | . 

Your office calls sien tion in the letter of transmittal to the fact that 
the records of the office show that the NW, 4 of the SW. 4 of Sec. 13. 
and the NE. 4 of the SE. $ of Sec. 20, T. 6L N., R. 14 W., are embraced 
in‘the subsisting selection made by the State June 8, 1883, under the 
swamp land laws; also that the N. 4 of the NE. 4 and the SW. 4 of the 
NE. 4 Sec. 28, T. 61 N., R. 14 W., are covered by commuted cash entry 
No. 7756, made July 10, 1885, and patented October 3, 1888. 

The list of selections filed by the State is returned to your office, in 
order that the lands last named may be eliminated therefrom, and a 
clear list presented for approval. 

Your office decision is modified to conform iret: 


——— 


PRACTICE-EVIDEN CE—DEPOSITION-REHEARING. 
‘BRUNER v, MITCHELL. 


Objections to the alleged want of regularity in the proceedings before the local office 
_ come too late for consideration when raised for the first time on appeal to uns 
Department, | 
Where the record recites tie Fact that the witnesses were duly sworn, and the teati- 
mony taken is signed by each of the w itnesses, the absence of the officer’ 8 signa-_ 
ture to the jurats is not ground for a new trial. : 
‘On the issuance of a commission to take depositions both of the local officers should 
sign the same, but the absence of the signature of one of said officers from such 
— commission will not defeat the consideration of the testimony taken thereunder, 
_. where no objection to its admission is made at the proper time. 
A rehearing will not be granted on the ground of alleged newly discovered evidence 
where such evidence is cumulative and. intended to contradict or r impeach the 
witnesses of the adver se party. 7 | 


Secretary Bliss to the Commissioner of the General Land Office, Nocona 
(W. V. D.) | 27,1897, | (©. J. G.) 


| Benjamin H. Bruner. has appealed from. your. office decision of Feb- 
ruary 11, 1896, dismissing his contest against the homestead entry of 
RE. Mitchell for the SE. 4 of Sec. 3, T 28 N., BR. 3 E. , Perry land dis- 
trict, Oklahoma. 

“The facts in this case are sufficiently stated in your said office deci- 
sion. The said contest presented the sole issue of prior settlement, 
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upon which question of fact the soncavient decisions of the (dai office 
and your office arein favor of the defendant. An examination of the 
record fails to disclose any sufficient reason for a ores judgment by 
this Department. 

Accompanying the appeal, however, is a petition fee rehearing filed 
by the plaintiff, cn the grounds of irregularity in the proceedings of | 
the trial, among others that the witnesses were not sworn; in the issu- 
ance of commissions to take depositions, in that the said commissions 
were not signed by both register and receiver; in the execution of said 
commissions; and newly discovered evidence. 

- The Department does not deem it necessary to consider at length 
the plaintiff’s allegations of irregularity, for the reason that, as the case 
was decided by your office:and the local office on its merits, objections 
of this character come too late when raised for the first time on appeal. 
‘The plaintiff with counsel appeared at the hearing, offered testimony 
and conducted the examination of witnesses, but at that time offered 
no objection to the proceedings. Besides, there is intrinsic evidence 
that the testimony in this case was properly sworn to. The record 


-.’ states that each of the witnesses was sworn, but the jurats are not 


formally authenticated by the signature of the register or receiver. 
Each witness, however, signed his testinony. The presumption is that 
an officer has correctly performed his duty. -According to the authori- 
ties when a record states that a person took the oath it will be presumed 
that the oath prescribed by law was taken and if there is no certificate 
to that effect the fact may be proved by extrinsic evidence that an oath 
was taken. But such inadvertence is not ground for new trial =~ 

The objection that the commission issued to take depositions was 
eed only by the register would appear to be more technical than sub- 
stantial, especially in view of the fact that the said depositions were - 
apparently regularly taken in accordance with said commission and no | 
- objection was offered to their admission at the proper time. It has not | 
infrequently happened that the receiver failed to join with the register | 
in the report or opinion in a case, as prescribed by the Rules of Prac- 
tice, and yet it has been held that such failure does not deprive your 

office or this Department of authority to consider the case. Arnold »v. 
* Hildreth (6 L. D., 779) and Knight v. Deaver (20 L. D., 387). While it - 
would be better practice for both officers to sign jointly, and the Rules 
of Practice should be observed in this respect, yet “a rule of the 
Department may always be waived in the interest of substantial justice, 
as rules are made to facilitate rather than to embarrass and defeat it.” _ 
Caledonia Mining Company % Rowen (2 L. D., 719). The depositions in 
this case appear to. have been fairly taken and are presumed to cor-— 
rectly reflect the facts as given by the witnesses. It does not clearly 
appear how the plaintiff's rights have been affected by these alleged 
irregularities, nor why he could not have taken advantage of them 
before this time. 
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In regard to the allegation of newly discovered evidence as the basis 
of a new hearing, an examination of the plaintifi’s affidavits shows, 
aside from the question as to whether due diligence has been exer cised, 
that the alleged evidence is not of such controlling character as to affect 
the decisions already rendered. The said peideace is, principally, but. 
cumulative of that now in the record and seems to be directed more 
especially to a contradiction or impeachment of the defendant’s wit- 
nesses. It is well settled that a re-hearing will not be granted on such 
grounds. a | i” 

For the above reasons among others, and in view of the evidence that — 
substantial justice has already been done, the Department is Justited 
in denying the petitioner’s request for re- hearing. ‘ 

Your office decision of February 11, 1896, 1s accordingly affir med, and 
the petition for re-hearing denied. . 3 : 


RAILROAD GRANT—ADJUSIMENT—RECOVERY OF TITLE. 
Caicaco, Rock ISLAND AND Pacrric R.R. Co. 


On the adjustment of the grant made by the act of May 15, 1856, it is not material 
whether the line as originally located, or the modified line as authorized by the 
act of June 2, 1864, is taken as the measure of the grant, as the difference 
between the two is but small, and the grant is i a deficient under either 
line. | 

Action looking to the recovery of title to lands seesneousle certified should not bé 
taken, where patents have issued on the claims held to have excepted such 
lauds from the grant; the parties in such a case may be no to aESerl their rights 
in the courts. | 


Secretary Bliss to the Commissioner of the General Land Office, November 
(Ww. V.D.) BO 1897. (F. W.C.,) 


With your office letter “F” of June 8, 1894, was submitted an adjust- 
ment of the grant made by the act of May 15, 1856 (11 Stat., 9), to aid 
in the construction of a railroad from Davenport to Council Bluffs, in 
the State of Iowa. This grant was by the State conferred upon the 
Mississippi and Missouri River Railroad Company, which company — 
filed its map showing thé definite location of its road April 1, 1857. 
By the act of June 2, 1864 (13 Stat., 95), said company was authorized. 
to modify or change the location of the uncompleted portion of its road 
to secure a better and more expeditious line for connection with the 
Iowa branch of the Union Pacific railroad. | . 

According to the adjustment as subinitted, the length of the original 
~ Jine as located was 309 miles, while the modified line is 315 miles. 

In the adjustment of the grant the old line was respected rather than 


the new in fixing the location of the lands granted, and in order to 
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remedy the defect in the company’s title, the act of January 31,1873 (17 
Stat., 421), was passed, confirming to the Mississippi and Missouri River 
Railroad Company, the Chicago, Rock Island and Pacific Railroad Com- 
pany, successor by assignment of the said Mississippi and Missouri 
River Railroad Company, the title to the lands theretofore approved 
and certified by this Department under the grant before described; and 
by the act of June 15, 1878 (20 Stat., 133), the Secretary of the Interior 
was directed to restore to settlement, under the homestead and pre-emp- 
tion laws, all the vacant and unappropriated land theretofore withdrawn 
on account of said grant, situated more than twenty miles from the line | 
of location filed under the provisions of the act of 1864. 

__ According to the adjustment submitted it appears that the whole area 
of the modified line was taken as a basis for the adjustment of the 
grant, under which it appears that the grant is yet deficient 621,017. 57 
acres. 

The difference in the length of the two lines is but six miles; so that 
as far as the measure of the grant is concerned, the difference is not a 
material one, the grant being largely deficient antes either line. 

Accompanying the statement of the adjustment are two lists of lands 
(A and B), which lands are held by your office to have been erroneously. 
certified on account of this grant. Of the tracts covered by list A, with — 
a few exceptions, the filings or eutries, which in your opinion served to 
defeat the grant, have been perfected long ago and patents issued 
thereon; so that the certification to the company results in leaving two 
outstanding evidences of title, and under the decision in the St. Louis, 


| - Tron Mountain and Southern Railroad Company (13 L. D., 559) no fur- 


ther action should be taken toward the recovery of title to such Jands; 
the parties being left to their remedies in the courts. As tothe remainder 
of the tfacts covered by list A, it does not appear that any of the per- - 
sons whose claims-are by your office held to be sufficient to defeat the - 
grant are now claiming such lands; and in view of the confirmatory pro-. 
visions of the act of January 31, 1873, and of the recent decision of the 
supreme court in the case of the United States v. Winona and St. Peter 
Railroad Company (165 U. S., 463), a suit for the recovery of title to 
such tracts would seem to be feieas 

The lands covered by list B have been claimed at different times by 
the State as swamp lands, but the claim of the State, with but two 
exceptions, you report, has been finally dismissed. No ground appears 
for a suit to recover title to such land, and in my opinion no further 
action should be taken. The adj astment will stand approved. 

Nothing further is submitted for consideration by your letter and — 
accompanying papers, which are herewith returned for the files of your 
ollice. e 
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INDIAN LANDS—TRUST PATENT—AMENDMENT. 


. FRANCOISE ‘CHARBONEAU. 


To correct a misdescription of lands in a trust patent issued for Indian lands, or 
. under other circumstances where the best interests of the Indian require such 
action, the patentee may be permitted to surrender the patent, relinquish the — 
lands covered thereby, anil make a selection in leu thereof, on | due showing of 

a meritorious case. 


Scoretars y Bliss to the Commissioner of the General Land Office, Nocona: 
(WAV.D.) 80,1897. _ (HG) 


On July 16, 1890, Francoise Charboneau made her application to 
have allotted to her as an Indian of the Chippewa tribe, and the head 
of a family; under the provisions of the fourth section of the act of Con- 
gress, approved February 8, 1887 (24 Stat., 388), the SE. tof Sec. 15, 
in T. 161 N., BR. 71, in the land office at Devil’s Lake, Dakota, how 
North Dakota. 

The allotment was approved May TA; 1893, and the eonditional.« or 
trust patent was issued thereon August 1, 1893. 

— On August 16, 1895, the local land office transmitted to your office 
Sie: verified . application of said Francoise Charboneau to amend het 
allotment (No. 2) to embrace the E. 3 of SE. 4 of Sec. 15, and the W. $ 
of SW. 4 of Sec. 14, in T. 161 N. ,R. 71, and “ihe register of the local 
oe recommended that the Apalication be granted. 

' September 9, 1895, your office referred the application to the Com: 
missioner of Indian Affairs, who, on October 16, 1895, in his communi- 
cation of that date to your office, suggested thas the Indian applicant 
relinquish the lands described in her patent issued August 7, 1893, 
covered by her allotment application, and forward ‘the same to the 
Office of Indian Affairs through your office, and further that | 
| ‘she should also-furnish an affidavit by at least two disinterested witnesses having 
personal knowledge of the facts set forth in her said application to amend. 

Your office adopted this suggestion, and on October 28, 189.5 3, notified 
the local office that : 


before the amendment cau be considered, it will be necessary that the party fur- 
nish affidavits of two witnesses corroborating from their own knowledge the state- 
ments made in her affidavit asking amendinent. : 


_ It was also requir ed by your office that the applicant glidutd furnish | 
a Secinqaenatent of the lands described in her patent and should sur- 
render the patent. Sixty days were: allowed for oman’ with these 

requiremen Ss. 

February 21, 1896, ‘the register of the local office epeniea to your 
office that said ap oleant was advised of the action taken by your office, 
and allowed sixty days within which to comply with its direction, but . 
had. failed so to do. Enclosed with this communication is the return 
registry receipt. | | a 
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On June 12, 1896, your office by letter to the local office, after reciting 
the various steps ree in the proceedings, denied the application to 
amend the allotment. 

By letter of July 8, 1896, addressed to this Department, the applicant | 
and one Antoine Charbonéan jointly complain of the action of your 
office, and upon reference of this letter to your office, the same was 
treated as an appeal from your office decision, and the matter was — 
awarded to the Department for determination. . : 

The applicant appears to be an illiterate Indian and all the papers m 
the case requisite to be subscribed by her are signed with her mark, 
except the appeal, which is probably written and signed by another. 
At times, her name is written as “ Francois,” the masculine form of the 
name, and at times “Francoise,” the feminine form, and these different 
names, of French origin, are interchangeably ued in the application 
for the allotment, in the application to amend the same, and in the cor- 
-Trespondence Breen your office and the local office. The registry 
return receipt which is the sole proof of the notification of the require- 
ment of your office, is addressed to “Francois” Charboneau, and pur- 
ports tobe signed by that person, who may not have been the applicant, 
Francoise Charboneau, as all documents have been signed with her 
mark, except the appeal from your office decision; which is in another 
hand writing than the signature to the return registry receipt of the 
letter requiring her to furnish additional proof. From the letter, which 
is considered as an appeal from the decision of your office, it appears 
that the allottee did not have notice of the decision of your office 
requiring her to furnish proof corroborative of her application to amend 
her allotment and to also surrender and rélinquish her patent, but did 
receive notice of the decision of your office, thereafter made, denying 
her right to amend and informing hev of her right to appeal to this 
— Departinent within sixty days. 

The application to amend the allotment shows that the applicant has 
made valuable improvements on the land she desires to include in the 
new conditional or trust patent, in lieu of other lands which are 
embraced in the present allotment, which must be relinquished, and it 
appears from the records of the local office that the lands sought to be 
— ineluded are vacant. ; | 
There are no regulations -goverving the matter of ameudinents of. 
allotments or correction of misdescription of lands in initial or trust — 
patents, except those provided for by statutes (Act of January 26, 1895, 
28 Stat., 641; and act of. October 19, 1888, 25 Stat., 612), which author- 
ize the Secretary of the Interior to correct and rectify a mistake in 
the description of the land inserted in the patent, during the time the 
United States may hold the title to the land in trust for the Indian 
—allottee, and under other circumstances, if the best interests of the 
_ Indian: are thereby conserved, to permit any Indian who has been 
allotted reservation lands under treaty or statute to surrender such 
patent with formal relinquishment and make a selection in lieu thereof. 
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- It seems that your office proceeded properly in requiring corrobora- 
tive proof and the surrender of the patent issued, as the application 
for amendment ought not to be prance on the paeperoperaved showing 
of the allottee. | 

This Department is unwilling, iors under the circumstanees of 
this case, to affirm your decision denying the right to amend. Service 
of notice of your office decision requiring additional proof before grant- 
ing the Ee to amend the allotment, should affirmatively 
appear. vi 

Such notice was addressed to Francois Charbonneau aistend of 
Francoise Charboneau, aud these names while having the idem sonans 
in the English language do not have such sound in the French lan- 
guage, from which these names were clearly derived, and the address 
in that language would clearly mean a male person, while the actual 
name of the allottee is that of a woman. Further, the signature is in 
different handwriting from that of the appeal and signatures thereto, 
and there is no evidence that the name was signed on behalf of the 
woman, Francoise, but on the contrary would seem to be eee bya al 
man, Br ancois. 

‘The decision of yout office is therefore modified. Your office will 
direct the local officers to require the applicant, within sixty days from. 
the date of notice of this decision to her, to furnish the additional 
corroborative proof heretofore called for by your office, and you will 
further direct the local office to give proper notice of this decision to 
the applicant, Francoise Charboneau, addressed to her at the proper 
post-office, with the designation of her status as defined in her applica- 
tion for allotment, namely, an Indian woman of the Chippewa tribe 
of Indians. | 

If such proof be farnished and if the patent now in her possession 
be surrendered with a proper relinquishment thereon, the amendment 
will be granted, if the tract desired to be included in the amended 
application be vacant and no adverse rights thereto have intervened, | 


PRACTICE~—PETITION FOR RE-REVIEW. | 
MULLEN v. PORTER. 


A petition for re-review that presents no new question, that does not assert the 
existence of newly discovered evidence. or that the former decision was secured 
through fraud on the part of the snecessful party, or otherwise, and is not filed 
within a reasonable time after the denial of the motion for review, does not 
present a case where the-sa pervisory authority of the Secretary can be properly 
exercised on behalf of the petitioner. 


Secretary Bliss to the Commissioner of the General Land Office, Ni ovember 
— (W.YV. D.) 30, 1897, = (G. B. G.) 
Daniel Porter, by his attorney, on November 9, 1897, filed what is 
denominated a ‘petition for re-review” of departmental decision of 
April 12, 1895, (20 L. D., 384) in the case of Enos Mullen v. Daniel 


-” 
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Boiler involving the SE 4 of Sec. 10, T. 16 Nu Rei iW. , Kingfisher, 
Oklahoma. 
A motion for review of ‘said decision was denied by the Depar tment 
on July 6, 1895 (21 L. D., 29). 
- This last ruling oceurr ed, therefore, more than two years before the 
present petition for re-review was filed. This petition presents no new 
question, does not assert the existence of any newly discovered evi- | 
- dence, and does not charge that the former decision was accoinplished 
through any fraud on the part of the successful party, or otherwise; 
but simply reasserts the former contentions of Porter and urges that 
the decision of April 12, 1895, denying the same, was erroneous. 
Applications for re review and applications for the exercise of the 
supervisory authority of the Secretary, are, in some instances, enter- 
tained after a decision of the Department has been adhered -to upon 


‘motion for review. This supervisory authority can be, aud when _ 


occasion exists therefor is, asserted by the Secretary upon his own 
motion and without any application therefor by parties in interest. 
The reason for this jurisdiction lies in the fact that the Secretary of 
the Interior is by law charged with the supervision of the public busi- 
ness relating to public lands and the duty so imposed terminates only — 
when title passes from the government; but in all instances the 
authority should be exercised with a due regard to the rights of the 
parties and the public so that justice and not injustice will be promoted 
thereby. Where it is sought only to obtain a re examination of the same 
evidence, or a reconsideration of the same questions of law, the party 
feeling aggrieved should at least make his application for further con- 
sideration within a reasonable time. Here, the departmental decision 
of April 12, 1895, so adhered to on review July 6, 1895, has stood unques- 
tioned and apparently acquiesced in for more than two years. ‘Ihe suc- 
cessftu party, in the absence of any seasonable proceeding to question 
that decision, was justified in treating the same as finally determining 
his relation to the land in question, and in making valuable improve: 
ments thereon. It requires no argument or discussion to show that 
uiore than two years is not a reasonable time within which to re assail — 
such decision, and that after remaining silent for that length of time 
Porter could net justly be perinitted to question the rights of Mullen 
thereundern, in this manuer. 

The petition for re-review is denied, without examining or consider- 
ing either the-findings of fact or the conclusions of law announced in 
the former decision. — | 
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RAILROAD GRANT_MINERAT, LANDS_CLASSIFICATION, 
_ INSTRUCTIONS. 


A final mineral return by the commissioner appointed under the act of February 26, 
1895, operates to except the lands so classified from the grant to the Northern 
Pacific, but does not prevent such disposition of said lands as may be proper, on 

& subsequent showing as to their character; the classification being treated as 
of the same effect as a mineral return by the government BULvOy Or: 7 


Secretary Bliss to the Commissioner of the General Land Office, November 
(W. V. D.) | 80, 1897, (FLW...) 


I am in receipt of your office letter aN of October 9, 1897, in which 
you call attention to the fact that in the report for the south of Noven-.: 
ber, 1896, made by the United States mineral land commissioners 
appointed under the act of February 26, 1895 (28 Stat., 683), the unsur- 
veyed portion of township 65 N., R. 1 W., B. M., Coeur d’Alene land 
district, Idaho, was classified as mineral iene the report stating that 
the Wecieceved lands, 3 7 | | 
when surveyed, will constitute all of sections 2d, 13 and fr actional section E. 4 of 8, 
all 9, 10, 11 and 12, township 65 N., R.1 W,, BM. 

The above classification was approved by this Department April 23, 
1897, and was so noted upon the records. | 

' From your office letter it appears that on August 18, 1897, Angie 
McLanghlin was permitted to file her Indian allotment application, No. 
64, for the W. 4 of the BE. 4 of Bec. 8, T. 65 N., BR. 1 W., B. M. | 

Your office letter states— | 
It is understood by the commissioners . that the classification under the act of Feb- 
—ruaty 26,1895, supra, is limited to the odd sections of land within the ‘Northern 
Pacific Railroad: Company’ s grant. . 

The mineral classification of even Scotian should 6% operate to exclude the lands 
in such even sections from agricultural entry, but it seems proper that the office 
take cognizance of the fact that such lands are claimed as mineral lands, especially 
when, as in this case, the records of the office show a patented mining claim in said 
section eight. , a 7 

~The act of February 26, 1895, supra, providing for the examination 
and classification of the lands within the limits of the grant for the 
Northern Pacific Railroad Company, in the States of Montana and 
Idaho, was evidently designed to aid a speedy adjustment of the 
Northern Pacific grant. By the sixth section of the act the classifica- 
tion, where no protest is filed against the same, and when approved. by 
_ the Secretary of the Interior, becomes final, and. a tract returned as. 

mineral, which return becomes final, is forever excepted from the grant. 
‘But it does not prevent other disposition of the land, where returned as 
mineral, should subsequent investigation prove the tracts to be not 
mineral in character, and an entryman making entry of such lauds 
under the mineral laws should establish the mineral character the same 
as thouen such classification had not been made. 
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A mineral return by the commissioners would not, therefore, prévent | 
your office from making such disposition of the land as is proper upon 
a Subsequent showing as to its character, but the classification should 
be considered as of the same effect as the return of miner al lands made 
by the government surveyor. _ 

The revocation of the formal approval ‘a the lists containing the 
Sans UCa ON before referred to is not deemed necessar ty. 


MINING CLAIMS—POSSESSION—RELOCATION. 
STEWART EL AL. v. REES ET AL. 


The continuity of possession under a minin g claim is not disturbed b y an attempted 
relocation made at a time when there was no statutory ground therefor. 


Secretary Bliss to the Commissioner of the General Land Office, December | 
CW Ve) 2. . a = - + 8, 1897. a | abate 


A full history of this controversy will be found in Stewart et al. v. 
Rees e¢ al. (21 L. D., 446), and it is not deemed necessary to recite the 
- facts again in this opinion any further than is required to give intelli- 
gent understanding to the present question. 

It appears that Rees became possessed of the Jaw Bone lode, situated 
in the Helena, Montana, land district, in 1875, and in 1889 made an 
application for patent therefor together with a anil: site; the application 
was adversed as to the mill Site, and after that litigation was disposed 
of Rees made entry of the mining claim, on December 10, 1892. | 

Subsequently Stewart e¢ al: filed a protest against the entry, alleging 
that they were the owners of the ground by reason of the location of 
the Weaver lode claim. | 

A hearing was had, and finally the Department, by said decision, | 
remanded. the case for: another hearing, for the purpose of determining 
whether or not Rees or his grantors had had possession of, and had 
been working the claim for the period prescribed by the statute of 
limitations of the State of Montana. _- | : 

Hearing was accordingly had, and as a result thereof the local offi- 
cers found that-Rees and his grantors had been so possessed of, and 
had.worked the claim, and recommended that the protest be dismissed 
aud the claimant be allowed to secure patent for the Jaw Bone lode. | 

On appeal your office affirmed this. action ; whereupon » the Protest 
ants prosecute this appeal. 

From an examination of the testimony it is ; found that-in the. opinion 
of the local officers, and that of your office, the facts as disclosed by the 
evidence are fairly and sufficiently set forth, and the Department con- 
curs in tlie conclusions arrived at. 

It may: bé said, ii addition to this, that it is- not denied that ieged 
had possession aiid worked this dian from 1875 until. 1886 without 
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there Bens any dispute about, or cloud upon, his title in any manner 
whatever. He was working the mine through his agent Kerwin in 
1885, and quite a large amount of ore was extracted during that year. 
_ It appears that Kerwin, not being entirely satisfied with the condi- 
_tions under which he was working, relocated the claim early in 1886, 
but fearing his location, being made as it was while he was acting as 
Rees’ agent, was not a lant one, one Wisemiller also relocated the 
ground later in the year 1886. 7 

According to the testimony of Kerwin himself, as given at the hear- 
ing, there was no reason whatever that would justify a relocation of 
this territory; the annual work had been performed for the year 1885 
and there was no reason to believe that there was. any intention to 
- abandon.on the part of Rees. On the contrary, it is shown by the cor- 
respoudence between the parties that Rees acted entirely in ignorance 
of this pretended relocation and that the relation that had yaerenorore 
existed between them was still maintained. an 
. But: aside from this, in 1888 Wisemiller signed a statement, in -the 
shape of a relinquishment of his location, in which it is stated “that said 
property had never been vacated, according to their best kuowledge 
and information, since the location under title claimed by the second 
party.” (The second party being Mr. Rees. ) 

it is shown by the testimony of Mr. Kerwin that at the time this 
—relinquishment was entered into he was. cognizant of the fact and con- 
sented to it, although le did not sign the paper. 
An attempt to make a relocation of a mining claim as was done in 
this case certainly did not create in the parties making it any such 
adverse right as would defeat the continuity of the original claimant’s 
possession. (Belk ». Meagher, 104 U.S., 279.) © 

Your office judgment is therefore affirmed, and if otherwise. satisfac- 
_ tory the Jaw Bone entry will be passed to patent. 


APPLICATION TO ENTER-SETTLEMENT RIGHTS, 
GILES v. TROOP. 


An application to amend an entry, suspended on account of a prior existing entry 
covering the land so applied for, confers no right upon the applicant as against 
a settler on the land, in the event of the cancellation of the prior entry. 
During the existence of an entry no rights, adverse thereto, can be acquired to the 
land embraced therein either by applications to enter such land or by settlement 
thereon, but, on the cancellation of said entry, as between such settlers, the 
date of settlement may be pr operly considered. 


Seoretar, y Bliss to the peomemen e of the General Land Office, December 
(W. Y, D.) 4, 1897. (J. L. McC.) 


Americus W. Kees, on September 25, 1891, made homestead entry 
for the SEH. 4 of Sec. 31, T, 11 N., R. 4 B,, Oklahoma City land perme 
Oklahoma Territory. 
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John D. Troop, on September 25, 1891, made homestead en itr y aor the 
NE. 4 of Sec. 6, T. 10 N., kk. 4 E., same land district. 
on October 3, 1891, Kees applied to amend his entry to the NE, ¢ of | 
Sec, 31, T.11N,, R.4 8, . 

On October 4, ‘1891, Troop made applcation to amend to the SE. 3 zor 
Sec..31, ‘F. 11 N., BR. 4 H., alleging settlement thereon. ocak was the 
tract which Kees had originally entered.) 

'Kees’s application. to amend brought him into conflict with one Ken- 
nedy; and.action on Troop’s application to amend was suspended until 
the contest case of Kees v. Kennedy should be closed. 

On Jannary 16,1894, A. J. Giles filed in your office a protest against 
the allowance:-of Troop’s application fo amend... 

The contest between Kees and Kennedy ncaa. in. Kees. being | 
allowed to amend his entry by substituting the ae In controversy in 
that case (the NE. 4 of Sec. 31, T. 11 N., R. 4 #.), for that named in, his 
original entry. aieredpen Troop Fonte crate by your office letter of 
August 14, 1895, to amend his entry by eee ttNe therein the tract. 
thus relieved from. Kees’s entry (the SE. 2 of Sec. 31, T. 11 N., R. 4 E.), 
which is here in controversy. pa TOOD:S amendment was consummated: 
on October 31, 1895. | : 

_ Prior to the last named date, however—to wil, on Sopienber 9,1895— 
Giles, h aving been notified of the action of your office allowin g Troop 
to amend, filed a second protest against the allowance of such amend- 
ment (which protest afterward ripened into a contest). In said protest 
- Giles alleged that he liad resided npon and improved said land since 
September 9, 1892, and that Troop had never established actual resi- 
‘dence upon the land, but had abandoned the same. — 

On January 13, 1896, your office advised the local sfficeus that when 
your office letter of August 14, 1895, was written, allowing Troop to 
amend hisentry, Giles’s protest was overlooked ; and your office directed 
that a heariug be had. , 

March 13, 1897, was set for such a hearing. | On that date both par ties 
appeared in person and by attorney. | 

The evidence submitted by the contestant (Giles) showed that the 
defendant (Troop) settled upon the land on September 22, 1891; that 
in a short time after filing his application to amend (October D, 1891). 
he lett the land, and did not return thereto again until about October 
1, 1895; that the contestant moved on the land with his family Septem- 
ber 9, 1892, and continued to live there until the date of the hearing ; 
and that his Improvements are worth about $500. - 

To the above evidence the defendant demurred, alleging, in substance, 
that as a matter of law he was not required to reside upon the land 
until his application to make entry of the same had been allowed; that 
the contestant’s evidence showed that, if any default: existed, it had 
been cured by establishing residence on the land prior to the filing of 
the affidavit of contest; a ripaow since establishing residence hehas 
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built. a sdbseantar house, and cultivated and i improv ed the land accord- 
ing to law. | | 

The local officers rendered: their joiut opinion that under the law 
Troop was not required to reside upon the land pending the considera- 
‘tion of his application to amend”; that.“ Giles obtained no rights under 
his settlement in the face-of Troop’s application and while the land was 
in contest”; and that, if it should be held that Troop was required te 
reside upon the land to which he desived to amend, “his laches.as to 
abandonment were cured by his acts of settlement and cultivation prior 
to the order or notice of hearing: in this vase.” eHeEenOve they sustained 
the demurrer. . 7 | 

Giles appealed to your offiee, which affirmed ae action of the local | 
officers. ‘Thereupon he appeals to the Department—contending. that 
“the law permitting a homestead applicant to: reside and maintaina.a 
residence elsewhere than on the land embraced in his homestead appli- - 
‘eation” pending the consideration of the allowance of such application, 
“does not. apply where the representations made to procure the amend- 
ment of the entry were false and fraudulent, and does not apply where 
the applicant claims the land as on actual settler thereou, prior to mak- 
ing his homestead application therefor”; also— 

That Troop, having a fill knowledge of the settlement and improvement of the 
tract by. Giles in 1892, and making no remonstrance to Giles against tle settlement 
and improvement, iat iu silence fully aequiescing therein, and.thereby leading-Giles 
to. believe, as the appearance. of the land indicated, that it. was abandoned. and. 
unclaimed, can not afterward, through the means of a fraudulent homestead applica- 
tion for ie land, be heard to assert rights thereto as against Giles. | ; 

Tf the language last above quoted is intended to couvey the impres- 
sion that Troop’s homestead application was made after Giles’s settle- 
ment upon the. land, it is not warranted. by the record facts; which 
show (supra) that Troop made application for the land October 5, 1891, 
while Giles does not allege settlement prior to September 9, 1892. 

_ It is contended, furthermore, that whatever right Troop may have 
had to the tract in controversy was necessarily, under the eircum- 
stances, based, not upon his application, but upon his alleged settle- 
ment; and that he had , subsequently to such settlement, failed to protect 
the same by the maintenance and continuance of residence. 

. There would appear to be some weight in this contention. When 
Troop filed his application to amend to the tract in controversy it was 
covered by Kees’s entry; hence no right could be gained by said apypli- 
cation. He based his right to amend on the ground that he had orig- 
inally intended to enter the tract, that he had made settlement thereon, - 
and was actually. residing there. ait the date of his application. Action 
upon his application was suspended. Before action thereon was taken, 
Giles alleges, Troop had abandoned the land, and at the date of the 
cancellation of Kees’s prior entry was not living thereon, and had not 

been for years. Meanwhile, Giles had settled upon the land. The 
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| Department has held (see Clancy ot al. v. HasHines f and Dakota mu 
Oo., on review, sylHabus—20 L. D. » 135): 2 3 


An application to enter, properly rejected, on the ground that the land is covered 


by the existing entry of another, and pending on appeal, confers no right upon the 
applicant as against « settler upon the land, in the event that the prior eutry is subse- 
quently canceled. 


tion. 
_ Proop contends, wee and the local officers avald: that “‘ his: laches 
‘as to abandonment were cured by his acts of sébtlemant and cultivation 
prior to the order or notice of heaving in this case.” But the testimony 
(so far as taken) indicates that Giles had settled upon the land long 


prior to Troop’s return thereto. While the land was. covered by Kees’s. 


— entry, Troop could gain no right thereto: by bis application, nor Giles 
by his settlement; but when Kees’s entry was canceled, then, as beteeeen 
themselves, tlre date of settlement by them respectively becomes a proper 
subject for inquiry. (Geer v. Farrin eeu) 4 lL. D., 410, and mene cases 
since.) . | 
_ From these considerations it is evident that the local officers and 
your office erred. in sustaining Troop’s demurrer to the testimony sub- 
mitted by Giles bearing upon. the matter of his settlement and. resi- 
deuce upon the tract. It is conceded by Troop that he did not live: on 
: the Jand. in controversy from the latter part of the year 1891, until 
about October 1, 1895; and it does not clearly appear that i. ever 
actually lived thereon, In view of these circumstances, the Depart- 
ament is of the opinion that his entry should: be held subject to Giles’s 
right to make entry of the land, in case the latter shall apply to make 
such entry within a reasonable ie. aud it is so. ordered. 
The decision of your office is modified as above indicated. ae 
This decision will be substituted for that of October 2, 1897, which 
was informally recalled prior to promulgation by your office, and. which 
1s Pp neny revoked and an nulled. : . 4 


RAILROAD GRANT—DEFINITE LOCATION. 
. FISHER v. STATE OF WISCONSIN ET AL.. 


‘The proclamation of the President under the act of June 18, 1878, withdrawing from 
sale and disposal certain lands required. fur reservoir purposes, did not affect 
the status of lands to which rights under a railroad grant had attached’ by 
definite location. 


Secretary Bliss to the Commissioner of the General Land Office, December 
(W.V.D) : 4, 1897, | —  (C. W. RP.) 


This case iayoives the SH. 4 of the NW. t5 or lot 3, of See. 38, T. AL: 


N., BR. 1 w., Ashland land dictrot, Wisconsin. 


This ruling appears to cover squarely the case now under cousidera- 


‘Tt is shown by the record that on March 17, 1896, your x office, In the | 
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contest case of John Fisher v. State of Wisconsin, rejected the Ae 
- of the State of Wisconsin, under the swamp-land aeant of September 

28, 1850, to the land covered by Fisher’s homestead entry, No. 2860, 
viz., the SE. 4 of the NW. 4 and the W. 4 of the NE. 4 of Sec. 33, T. 1 3 
N,, R. LW as ath P.M., all ‘of said land being: apparently involved in | 
. the spies 
When, after said cejasticti.d the posting of the § same on En recor ae of 

your office was attempted, it was found that only one of the tr acts, as 

described, viz., the SE. 4 of the NW. 4 of said See. -33, appeared of 
record as a swamp claim of the State, and. the proper notation of rejec- 

tion was made as to said tract. It appeared further that the State 
-claimed lot 3, of said Sec. 33, as swamp land, and that said lot3 had 
been listed by the Wisconsin Central . Railroad Company on July 12, | 
1882, and that the railroad claim theveto had been held for rejection on 
J ay 18, 1889, on a prima facie showing of the swampy character of the 
Jand; but that no report, under said eenilen, had been eee from 
the local office. 

It further appears that it has since been found that lot 3 of S66 30.18 
identical with the SE. 4 of the NW. 4 of said listing, and the swamp 
claim thereto appears “to have. beet properly rejected by your. office 
decision of March 17, 1896. By your office decision of May 12, 1896, it 
was held that the action, taken by your office as the result of a hearing, 
in a regular contest and disposing finally of the State’s swamp claim, 
- warranted your office in revoking the decision of July 18, 1889, holding 
the railroad’s claim to said lot 3 for rejection, and it was so ordered. 

_ Mr. Fisher has appealed from this decision to the Department, alleg- 
ing as error in said decision, (1) that the company failed to appeal from 
the rejection by the local officers of its application to list said lot 3, and 
also (2) failed'to appeal from your office decision of July 18,1889, reject- 
ing said application to list; (3) that the land was reserved for reservoir 
- purposes at the date the company applied to list, and having been sub- 

_ sequently restored, was open to homestead entry, and finally (4) that 
the company has (doubtlessly) secured indemnity for the land, and for 
that reason has failed to apply for it, or to appeal from the caver ree 
tions of its application to list said ends | 

Upon the first two objections to the decision of your etfiea itis suffi- 
cient to say that there is no evidence that the company had notice of 
either of these rejections. The third allegation of error is uot well 
taken. The records of your office showing that the land in controversy | 
is within the primary limits of the grant to the company as definitely 
— Joeated November 10, 1869, and passed to the company by the force of . 
the grant, if at all, listing and approval could add nothing to the com- 
pany’s title. Tronnes v. St. Paul, Minneapolis and Manitoba Railway 
Company, 18 L. D., 101. The actor June 18, 1878 (20 Stat., 152), and ~ 
the President’s eroclamation of March 22 | 1880 ndiewae from sale 
and aiepenay certain jand 1 in the State of TWanconen , although in. terms | 
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embracing the land in question, could not affect said land, as the right. 
of the company under its grant had attached by the filing of its map 
of definite location, and must be held to have passed thereunder. 
The fourth ground of ae i to your office secon has noHng to 


support it. 
For these reasons your office decision is affirmed. 


HOMESTEAD ENTRY—CANCELLA TION—HEIRS—CREDITORS. 
PATTEN v. KATZ, 


A. homestead entry must be canceled where it is duly shown, after the expiration of 
the statutory life of the entry, that the entryman died prior to the completion - 
_ of hisentry, and that there are no heirs of the entryman who are entitled to . 
perfect said claim. . 
Where a homesteader dies prior to the completion of his entry there is no snithority | 
for the perfectiou thereof for the benefit of creditors. — 
The right of purchase under Section 2, Act of June 15, 1880, is limited to entries made 
prior to the passage of said act. : . 


- Secretary Bliss to the Commissioner of the General Land Office, December 
(W. V. D.) AVAGOT ® <; | (G. B. G.) 


I have considered the appeal of D. Bachantas sani piemater of the 
estate of Christian Katz, deceased, and agent of the heirs of said Katz, 
from your office devision of September 18,1895, affirming the decision of 
the local officers herein and holding for ‘Guicellation homestead entry, 
_ No. 5859, for the NW. 4 of Sec. 34, T.19 N., R. 34 E.; pepekeie land 
district, Washington. 

It appears that the said Christian Katz. made ieriestena entry for 
said land on November 15, 1887, that he died on or about October 6, 
1892, and that the said D. Buchanan was -appointed administrator of 

his estate on December 11, 1892. . 
On October 22, 1894, the plaintiff, Wallace E. Patten, initiated a con- 
- test against said Sniey, alleging the death of said cane as aforesaid ; 
that since his death the heirs had failed to cultivate the land; that he 
had no heir, who was a citizen of the United States and entitled to 
inherit said land, and that the entryman was not a citizen of the United . . 
States. 

After due notice by publication, under the rules of practice in such 
cases made and provided (see rules 11, 12, 13, 14, 15 and 16), a hearing 
was had on January 22, 1895, 

The local ofticers held: 


That as it has been shown that Christian Katz died before earning his jonvesteddl 
and that there are no heirs, or heirs entitled to inherit, and under the circumstances 
No person or persons who can purchase or make proof; that the said homestead entry. 
should be canceled, and that Wallace E. Patten should be allowed the preference 
right of entry. 
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~ The appeal of the administrator from your office decision affirming 
that of the lecal officers brings the case to the Re as amore: 
said. | 7 

Iti 18 s spedified as error, substantially: 


ist. That the Commissioner erred in taking for granted that the wainmneceRton and 
agent for the heirs admitted that there were uo known heirs of Christian Katz, 
deceased, citizens of the United States, and in passing upon said contest without 
more conclusive proof, as required by law. 

2d. Erred in his decision that the administrator was not entitled to the undisturbed 
possession of the land until the end of the seven year period. | 


The record shows ¢learly that the administrator did, to. avoid a COn- 
tinuance, and for the purpose of trial, stipulate that 
there are no known heirs of Cliristian Katz in the United States who are entitled 
i to inherit from the said Christian Katz under the laws of the United States. 

But this is not thou ght to be material. The law of notice by publi- — 
cation was applicable in this case, and was strictly complied with. The 
contest was instituted before the expiration of the seven years period, 
but inasmuch as the notice by publication was not given until after the 
expiration of that time, the contest was not premature. There is no 
suggestion of record, nor has there been brought to the attention of the 
Department since the hearing any fact that would raise a presumption 
that there are any heirs of Chuistian Katz who can. under the ae take 
this estate. | | 

On the second question, it may be said that file: administrator has 
had possession of this land not only seven years, but now, includin g the . 
possession of the entryman, ten years, and had had possession at the 
date of the trial more than seven years. 

The Department is keenly alive to the fact that this entryman had in 
good faith complied with the homestead law, and left valuable improve- 
ments on the Jand in controversy. It is recognized, too, that all rea- 
sonable opportunity should be given and diligence-used to discover 
Some one upon whom the fruits of bis labor may be cast; but nothing 
is shown to warrant the government in further cone the caneella- 
tion of his entry. Bus es 

‘It is urged in argnment that creditors should have the estate. This 
is prohibited by statute, and if the entry were passed to ‘Patent, the 
: estate could not be converted to that purpose. 

The further contention that the alien heirs are entitled to the right of 
purchase under the second section of the act of June 15, 1880 (21 Stat., 
237), is without force. It relates alone to entries. made prior to ‘the 
passage of the act, and if it were prospective in its operation, its appli- 
cation to this case does not appear. | 
- The decision appealed from is affirmed. 
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| MILLE LAC INDIAN LANDS—HOMESTEAD. 
HARVEY M. BENNETY. 


A homestead entry of Mille Lae Indian. lands made during the period specified in 
the joint resolution of December 19, 1893, is by such resolution contirmed, subject 
only to due compliance with the provisions of the general homestead: law, and to 
such pay ments as may be required thereunder. : 


Se retary y Bliss to the Commissioner of the General Land Office, Deiter 


(W.V.D.) : 4, 1897. (EB. B., dp.) 


On February 7, 1891, Harv ey M. Bennet made Noiestend entry No. 
3969 (Taylor's Falls series) for the tract of land described as lots 1,2 s 2, 3; 
and the NE. 4 of the SE. 4 of section 8, T. 42 N., R. 23: W., now in the 
St. Cloud, Aindesota, land “districts and on Apel 1, 1896, final certifi- 


cate No. 8964 was issued to him for said tract. On August 18, 1896, 


your office decided that Bennett must pay for the land at the rate of 
one dollar and tweuty-five cents per acre, under the provisions of: the 
sixth sectiou of the act of January 14, 1889 (25 Stat., 642), and eld his 
entry for cancellation, subject to payment as required, or to appeal, 

within sixty days fot notice. He bas.duly appealed from said deci- 


sion, contending that under the joint resolution of December 19, 1893 . 


(26 Stat., 576), he is relieved from the payment required by your office. 
. The land in question is within what was formerly known as the Mille 
Lae Indian reservation. In the cases of David H. Robbins (10 L. D., 3) 


and Amanda J, Walters e¢ al. (12 L, D., 52) the history of legislative and 


departmental action, concerning the lands in said reservation and other 
lands of the various bands of Chippewa Indians in Minnesota, is quite 
fully set forth, commencing: with the treaty of February 22, 1855 (10 


Stat., 1165), It is only necessary, however, for purposes of the present. 
case, * consider such action affecting the Mille Lac lands as is of com-. 


paratively recent date. Provision for the disposal of these lands was 

made by the act of January 14, 1889, supra. By section six of this act 
the surveyed agricultural tarde on said reservation, “not allotted 
under this act nor reserved for the future’ use of said Indians, ? were 
made subject to disposal-— : 


by the United States to actual settlers only under the provisions of the homestand: 


law: Provided, That cach settler under and in accordance with the provisions of said 
homestead laws shall pay to the United States for the Iand so taken by him the snm 
of one dollar and twenty-five cents for each and every acre, in five equal annual pay- 
ments, and shall be entitled to a patent therefor only at the expiration of five years 
from the date of entry, according to said homestead laws, and after the full payment 
of said one dollar and twenty-tive cents per acre » therefor, and due proof of occu- 
paney for said period of five years. - 7 | 


¢ 


That section contains also certain other provisions, but they are not 


: pertinent to this case. ; 
Under the decision of the Department in the case of Amanda J. 


Walters et al., supra, dated January 9, 1891, and departmental letter of | 
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January 21, 1891 (unreported), which, together, held, in effect, that the 
Mille Lac lands were not in a state of reservation at the date of the pas- 
sage of the act of January 14, 1889, and were therefore not within its 
provisions and “should be disposed of .as other public lands under the 
general laws,” both pre-emption and homestead entries for these lands 
were allowed by the local office(then at Taylor’s Falls, Minnesota,) upon 
the ‘same conditions and subject to the same requirements, only, in every 
respect, as were contained in the general pre-emption and homestead 
laws, on and after the receipt by the local office, Febru ary 3, 1891, of 
the said departmental letter. Subsequently, however, by departmental 
letter of April 22, 1892 (14 L. D., 497), your office was instructed that 
these lands were not subject to disposal under the general laws, but | 
under the special provisions of the act of January 14, 1889. 

These instructions were duly communicated to the local officers by 
your office under date May 3, 1892, and at the same time homestead. 
entries and soldier’s declaratory statements made under authority of the 
- Walters case and departmental letter of January 21, 1891, were ‘ sus- 
pended to await the result of the examination provided for by the act of 
- Jannary 14, 1889,” On November 10,1892, the pre emption entries simi- 
larly made were held for cancellation, but on December 20th following, it — 
appearing that a joint resolution for the relief of the pre-emptors and 
-homesteaders affected by the instructions of April 22, 1892, supra, was 
pending before Congress, the action of November 10, 1892, was revoked 
and the pre-emption entries, also, suspended, “ to afford time for proper 
remedial legislation.” 

On December 19, 1893, the following joint resolution of Congress Was 
approved (28 Stat., 576): 


That all bona fle pre emption or riowestGud filings or entries allowed for lands 
within the Mille Lac Indian resery ation. in the State of Minnesota between the 
ninth day of January, eighteen hundred and ninety-one, the date of the decision 
of the Secretary of the Interior holding that the lands within said reservation were 
subject to disposal as other public lands under the general land Jaws, and the date 
of the receipt at the district land office at Tay lors Falls, in that State, of the letter 
- from the Commissioner of the General Land Office, communicating to them the 
decision of the Secretary of thé Interior of April tweuty-secoud, eighteen. hundred 
and ninety-two, in which it was definitely determined that said lands were not so 
subject to disposal, but could only be disposed of according to the provisions of the 
special act of January fourteenth, eighteen hundred and “eighty -nine (twenty-five 
Statutes, six hundred and forty- two), be and the same are hereby, confirmed where 
regular in other respects, and patent shall issue to the claimants for the lands 
embraced therein, as in othet cases, on a satisfactory showing of a bona fide com- 
pliance on their part with the requirements of the laws under which said filings and 
entries were respectively allowed. | 


Bennett’s homestead entry, in view of the facts see y stated, comes 
clearly within the provisions of the joint resolution. It seems to have 
been made in good faith in reliance upon the holding of the Depart- 
ment that the Mille Lac lands, not being in a state of reservation, were 
not, within, the provisions: of the act of J analy 14, 1889, but were 
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subject to disposal under the general laws. It, was made, as appears © 

on the face of the entry papers, under sections 2289 and 2290 of the 
Revised Statutes, in all respects as homestead entries were regularly | 
made under the general provisions of those sections; and Bennett. 
apparently obtained his final certificate pursuant thereto and to the 
ponent) provisions of section 2291 of the Revised Statutes. — 

Said joint resolution is remedial legislation and therefore to be liber- 
ally construed. So construed, it wonld seem to have been the intention . 
of Congress. to accept and validate to the fullest extent, for the period 
indicated, the then prevailing departmental determination of the status 
of these lauds, as to “all dona fide pre-emption or homestead filings or 
entries” allowed therefor, during that period, or, in other words , to 
clothe with all the force of one law, by means of legislative endorse. 
ment, for the said period, the instructions which provided for the dis- 
posal of the Mille Lac lands under the general Jaws, as to all such 
filings and entries; and also to provide therein for the perfecting of 
these filings and entries under the general laws irrespective of any- — 
thing in the act of January 14, 1889, to the contrary. This is substan- 
tially the view already declared by the Department in the case of 
Haggberg et al. v. Mahew (24 L. D., 489) as to pre-emption filings for 
these lands, made during, the period specified in the joint resolution, 
Having been allowed, or more truly, perhaps, invited, to make their 
filings and entries mler the general laws, both pre-emptors and home- 
steaders, in their bona fide efforts thereunder to acquire homes on the | 
public domain, were to be subject to no other requirements than those — 
of the general laws. 

The language of the resolution is too plain and positive to admit of 
any other reasonable construction in view of the conditions, then pre- 
sumably fully known to Congress, and to which its enactment was a _ 
fitting culmination. Without even by implication subjecting these 
filings and eutries to any of the conditions of the act of January 14, 
1859, the resolution expressly (leclares that— 
the same are hereby confirmed, where regular in other eueeoky ain ‘atone shall i Issue 
to the claimants for the lands embraced therein, as in other cases, on a satisfactory 
showing of a bona fide compliance on their part with the requirements of the laws 
under which said filings and entries were respectively allowed. ms 

It would be wholly at variance with these plain provisions for per- 
fecting their entries, it seems to the Department, to require of hoime- 
steaders whose entries come within the purview of this joint resolution, 
the payment of one dollar and twenty-five cents per acre for their lands, 
or to require of them any payment not required by. the general law. 

‘The decision of your office is therefore reversed, and you will pass the 
entry of Bennett to patent; if regular mm other a ese 3 
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RAILROAD GRANL_INDEMNITY SELECTION-SPECIFICA TION OF LOSS. 
CHtcago, Rock ISLAND AND PACIFIC R, BR. Co. Er AL. v. WAGNER. 


There is no necessity for the enforcement of the rule requiring specifications of loss 
to accompany indemnity selections, where the grant is practically adjusted and 
fiund largely deficient, and no one is claiming adversely to the company at 
such time; and under such circumstances, a selection without designation of 
loss will be recognized, as against a homestead entry 1 not mee uutil after the: 
‘submission of the adjustment. | | 


Secretary Bliss to the Commissioner of the General Land Office, December | 
(W.V.D.) | | | 4, 1897. a. ae W.C.) 


An appeal has been filed in behalf of the Chicago, Rock Island and 
Pacific Railroad Company and Samuel Kreps, from your office decision 
of September 7, 1895, ordering the cancellation of the company’s selec- 
tion covering the SE. $ of the SW. 4 of See. 34, T. 76 N., B. 30 W., Des 
Moines land district, Towa, and sustaining the axetil of the local officers 
in denying the homestead application of Samuel Kreps covering said. 
land. | 

The tract in 1 question appear s to Be within Hvehty miles of the modi- 
fied line of said road as located under the ee of section 2 of the 
act of June 2, 1864 (13 Stat., 95). | 

The grant in question was made under the provisions of the act of 
May 15, 1856 (11 Stat., 9), to aid in the construction of a road from 
Davenport to Council Bluffs, in the State of Iowa, and was a grant in 
place of every alternate section of land designated by odd numbers, 
tor six sections in width, on each side of the line of the road, with pro- 
vision for indemnity for nOSECE to be selected within fifteen miles of the 
line of the road. | 
_ The road was definitely located April 1, 1857, ng the Mississippi and 
Missouri River Railroad Company, upon vinli company the State had 
conferred the grant. The act of June 2, 1864 (supra), allows said com- 
pany to modify or change the location of the uncompleted portion of 
its line, and by the second section of said act it was provided: ws 
_ That whenever such new location shall have been established, the said railroad 
company shall file in the yeneral land office at Washington a map, definitely show- 
ing such new location; and the Secretary of the Interior shall canse to be certified 
and conveyed to said company from time to time, as the road progresses, out of any 
public lands now belonging to the United States not sold, reserved, or otherwise: 
disposed of, or to which a pre-emption claim or right of homestead settlement has 
not attached, and on which a bona fide settlement and improvement has not been | 
made under color of title derived from the United States or from the State of Iowa, 
within six miles of such newly located line, an amount.of land per mile equal to 
that originally authorized to be granted to aid in the construction of said road by 
the act to which this is an amendment; and if the amount of land granted by the 
original act to aid in the construction of said railroad shall not be found within the 
limit of six miles from such line, then such selections may be made along such line 
within twenty miles thereof: Provided, That the said company shall not be entitled 
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to, and shall not receive, any land: under this grant ehichet is situate within fifteen 
miles of the line of the Burlington and Missouri River Railroad, as indicated by the 
map of said road, now on file in the g general land offce. | 

It appears from your office decision that the company made selection 
of the tract in question on February 25, 1884, but through inadvertence | 
said list was not at the time pusted upon the local records; so that on 
December 22, 1894, John Wagner was permitted to make homestead 
entry of the land. Four days later, on December 26th, Samuel Kreps 
tendered homestead application for the land, alleging settlement ou 
October 28, 1884, which application was rejected ; from which Kreps - 
appealed. : 

In an affidavit filed by isons he alleged that on. October 28, 1554, the 
date. of his alleged settlement, he received a contract of sale from the - 
Chicago, Rock Island and Pacific Railroad Company, and on December 
14, 1888, the said company conveyed the land to him by warranty deed.. 

Your office letter “H” of August 5, 1895, treated Kreps’ appeal as au 
application for a hearing and returned all the papers for the action of 
the local officers. . : 

Hearing was duly had, at which. all mabeies were repr. esented, and 
upon the record made the local officers held that Kreps gained 1o right 
by the presentation of his application when the. laud was covered by 
Wagner’s entry, unless he could show that he was an actual settler at, 
the date of Wagner’s-enutry, which he failed to do atthe hearing; further, 
that Wagner’s entry should be cauceled for conflict with the herr 
selection presented on Febr ay 25, 1886, pele prior to the allowance 
of said entry. _ ; 

_ No appeal was taken from said decision, but your office, upon review: 
ing the record, held that the company’s selection was an inchoate one, 
at the date of Wagner’s entry, not being accompanied by a designation 
of.a loss.as the basis for the selection, and therefore no bar to. the allow- 
ance of Wagner’s entry. 

The record made at the hearing clearly aden ces iat Kreps, alth ough 
not actually residing upon the land in question, had the same enclosed 
and included within his fence, he owning the adjoining land; further, 
that the entire tract was in a high state of cultivation and that Wag- 
ner was fully apprised of Kreps’ possession, when, on December 22, ° 
1894, he made homestead entry of the land. 

The company’s selection not having been placed of record, Wagner, 
as before stated, with full knowledge of Kreps’ claim and posseéssiou 
of the tract, soug ht to deprive him of the land in its highly improved 
condition. 

_ The equities are eiatty all with Kreps. | | : 

The local officers held, as before stated, that Kreps conld gain nothing 
by his homestead ae nticanion presented | after Wagner had been permit- 
ted to make entry of the land; but as now disclosed, the land was not 
subject to Wagner’s entry when allowed on December 22,1894, because 
. the pending indemnity selection made i in 1886. 
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~ The adjustment of this grant was submitted June 8, 1894, and therein — 
the grant is shown to be largely deficient—over 621,000 acres being yet 
due on account of the grant, which adjustment has been duly approved 
by this Department. _ | 

A loss is required to be specified as the basis for an | indemnity selec- 


tion, where the matter is one between the United States and the com- . - 


pany, only for the purpose of preventin g an excess in appr ovals In the 
satisfaction of the grant. | 

Prior to the allowance of Wagner’s entry this San had or practi- 

cally adjusted, but a few selections remaining undisposed of, and the 
balance sheet prepared under the act of March 3, 1887 (24 Stat. , 556), 
clearly evidenced a large deficiency i in the grant, No one was then 
claiming a right to this tract as against the company, and there is no 
necessity, under these circumstances, for the enforcement of the rule 
| requiring the specification of a loss as a basis. for the selection i in ques- 
i tion. : 3 

Said selection, therefore, was a bar to the allowance of Wagner's 
entry, and as hits sole alta to the land depends upon said entry, I have 
to direct that the same be canceled as improperly allowed. 

It might be added that the record evidences a right of purchase in 
Kreps under the provisions of section five of the act of March 3, 1887, . 
supra, should the company’s claim to the land fail, which is clearly 
superior to Wagner’s right under the. homestead entre made in Decem- 
ber, 1894. 

It would seein, then, that, as between Kreps and Waenel, Kreps has 
the superior nohess in ae premises. 

Wagner’s entry having been cleared from the record, leaves only the 
claim of Kreps as against the company’s selection, which selection 
inures to his benefit under his contract made with the company. 

’ For the reasons herein given it is directed that this tract be submit- 
ted for certification on account of the grant, unless other and sufticient 
reason appear for denying the company’s Claim. | a 

In this way Kreps will be fully protected under his possession ones 
through the company. 

Your office decision 1 is accordin gly reversed. 





| MINING CLAIM—PLACER PATENT—KNOWN LODE. 
Discovery PLAcER CLAm™ v. MURRY. 

The patentee of a placer mining claim is under no legal obligation to institute adverse 
proceedings against a subsequent conflicting lode claim. The lode claimant in 
such a case has the burden of proof upon him to show that there was a vein 
within the placer, known to exist, at the time of the placer application, and | 
actual know ledge thereof must be brought home to the placer applicant. 

Becreiars y Bliss to the Commissioner of the General Land Office, December 

(W. V. D.) | 9, 1897. | (B.5.0,) 


Itis not deemed necessary to. recite all the ‘vecord details that are 
presented in this case. The question raised by the appeal is whether 
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at the date of the application for. pene of the Discovery Placer the 
Morris G. lode was known to exist within its area, Eliminating there- 
fore all extraneous matter it is shown that the Discovery Placer was 
located October 4, 1880, and application for patent was. filed in the 
Sitka, Alaska local office October 19, 1888. There was no adverse or | 
protest filed against the same during the period of publication. Final 
entry was made March 14, 1891, and paves issued thereon September | 
18 folowing. 

On Aug net 13, 1891, M. w. Murry made application for patent oe 
the Morris G. lode, which conflicts with the Discovery saat Duriug 
the period of publication no adverse was filed. 

On December 16, 1891, after the period of publication had expired, 
the Silver Bow Bach Mining Company, the owner of the Discovery 
Placer filed its protest against the entry of the Morris G. of the ground 
in conflict, alleging that there was no lode or vein or rock in place 
bearing the precious metals within: the exterior boundaries of the 
Morris G. lode which overlaps the placer; and that no such vein or 
lode was known to the company, or its grantors, at the time the appli- | 
cation for patent for the placer was made. 

Notwithstanding this protest entry was allowed of the Morris G. 
May 10, 1892, including the territory in conflict. 

“Your office on December 6, 1892, informed bie surveyor santa sf 
the: conflict between these bee claims; that the lode claim terminates 
at the point where the vein on its strike intersects the placer and 
directed a new survey of the remaining portion. In view of this order 
. it was determined by your office that no action was necessary ou the — 

protest. No appeal was taken, neither was the amended survey made. 

The matter thus rested until 1895, when the Morris G. claimants 
asked for a patent on their entry under une doctrine of the. South Star 
ease (20 L. D., 204). ? 

— Your office thereupon ordered a hearing | 
to determine the question, whether, at the date of application for arent for said 
Discovery Placer, a lode or vein was known to exist within the limit thereof. 

The testimony was taken before a notary public, and on examination, 
thereof the local officers decided that no lode or vein belonging to the 
said Morris G. claim was known to exist within the limits of the pacer 
at the date of application for patent. 

On appeal your office affirmed this finding, and in discussing the 

question said: | 
‘The evidence: submitted ‘in this case il my Saou satisfactorily shows, that a 
mineral bearing vein or lode was discovered and was known to exist within the limits 
of the Morris G, lode claim as surveyed before the application for patent for said 
placer claim was filed, and that the discovery was made at a point about 150 feet in 
-a southerly direction fron the southerly boundary line of said placer claim, which 
point is designated on the official plat as “cut 40’ long.” The evidence, however, 


fails to show that the vein or lode discovered within said cut, and uncovered for the 
distance of forty feet, was known, at the time the placer application was filed, to 


462 DECISIONS RELATING TO THE PUBLIC LANDS. 


extend into the limits of said patented placer elaim, and the evidence also fails to 
Show that any vein or lode had been discovered. and was known to exist within the 
ground embraced in said placer at or before the filing of the placer application. 

Murry prosecutes this appeal assigning several grounds of error 
which may be fairly sammarized into two pr opositions; ; one of fact, that 
the evidence does show the vein in the placer limits; and one of law; 
that having found that the lode claim was duly located on the discoy-_ 
ery of a vein outside the placer limits before the application for patent 
was filed and that the discovery and location were known; that. this, 
in law, excluded all of said lode elaim as located and it acon to 
require proof by the lode elaimant to show the existence me the lode 
within the area in vonflict. . 

The formation where these claims are e loo: Aiea 18 ahouncs e a bed of 
gravel several.feet in depth. Where this gravel has been removed. by 
placer mining the bed-rock is found to be of a slaty character, impreg- 
nated. with numerous very sniall veins, or strmgers as they are called, 
running in a north-westerly, and south-easterly direction. These sinall 
Veins or stringers have never been worked and if is not shown that 
they can be profitably utilized. 

It is claimed by the lode claimant that at a point about one hundr ed 
and fifty feet sonth and outside of the placer limits there was a ver 
discovered in 1881, upon which the Morris G. was located. It is doubt- 
ful whether in this so-called discovery shaft the bed-rock was ever 
‘penetrated, or whether there was found a vein or lode in rock in place. 
‘The evidence of the plaintiff’s witnesses taken by itself is not convine- 
ing on this: point. They will not. confine themselves to any oue vein 
either in the discovery shaft. or elsewhere but say there are many of 
them; that quite an area of land in that ae is in a mineralized 
zone. 

Be this as it may, naweuce it is not shown, or even oelained: that 
there has ever been any development work done on the Morris.G. aither 
inside or outside the placer limits, by its owners, that has developed a 
vein of any commercial value, or that tends in any way to show that 
the alleged vein on which it was located intersects the placer limits. 
There has never been any ore taken from any vein on the lode claim, 
so far as the testimony discloses, that was or could be used for milling 
purposes. The only thing ever done on it by its owners, was the dis- 
covery cut or shaft, and each year since the location the annual work 
required by statute, and in doing this there has not been any system 
of development pursued. This is not only true of the conditions at the. 
present time but at the time of the application for patent for the placer, 
_ The placer people have been working their ground, including that in 
conflict, every year, and it is shown that the surface of the lode claim 
in the conflicting territory has been almost, if not entirely worked over 
to the bed-rock, and that there has not been disclosed therein any vein 
except the numerous stringers referred. to. | _ 
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But it is insisted that the fact of the location of the Morris G.— 
having been legally made, as claimed, is sufficient in itself to exclude | 
the vein from the placer patent, and in view of the fact that the Dis. 
‘covery people did not file a protest and adverse against the application 
of the Morris G. and bring suit thereon as provided by statute, there 
was no necessity for the lode claimant to offer any proof on the ques- 
tion as to whether the vein-upon which it was located was known to 
penetrate -the placer limits. _ . 

In reply to this it may be said that the Discovery people were under 
no legal obligation to adverse the Morris G. They already had the 
government patent for the land in controversy and there was. nothing 
to be gained. by any judicial proeeeding. The Morris G. is now seek- 
ing title to its vein in the placer limits and before the department 
could, in any event, grant. it a patent the burden of proof was upon it 
to show that there was a vein within the placer known to exist at the 
time of the eae | ey This it has, in. ny judgment, failed 
to clo. 

Theory or belief ‘eannot. be eclied upon. as. sufficient to warrant. the 
department in issuing a patent for a vein in an already patented placer. . 
There must be actual knowledge brought home to the placer.applicants. 
The supreme court in Iron Silver Mining Company »v. Reynolds (124 
U.S. 374) on page. 382, in discussing this subject said: 

The statute does not except veins or lodes ‘claimed or known to exist, ” wut only 


such as are “known to exist,” and it fixes. the time at which such knowledg ce is to 
be had as that of the application for the patent, ete. 


Again as to the means of obtaining this knowledge, it saad on page 
Oo4: 7 7 


There may be. difficulty in determining whether such knowledge in a given case 
was had, but between mere belief-and knowledge there is a wide difference. The 
court could not make them synonymous by its charge and thus in effect 1 incorporate 
new terms into the statute. 

Knowledge of the existence of a lode or vein within. the convaaaee of a placer 
claim may be obtained from its outcrop within such boundaries; or from the devel- 
opments of the placer claim previous to the application for a patent; or by the trac- 
ing ofthe vein from another lode; or perhaps from the general condition and . 
developments of mining ground adjoining the placer claim. It may also be obtained . 
from the information of others who have made the necessary explorations to ascer-_ 
tain the fact, and perhaps in other ways. We do not speak of the sufficiency of any 
of these qodes) but mention them merely to show that sueh knowledge may be had 
without making hopes and beliefs on the subject its equivaleut. | 


‘By none of the methods suggested by the court, or otianwieee has it 
been demonstrated that the Morris G. vein on its strike enters the 7 
placer. 

In deciding this case your office reHed: Paneere on the ease of Dahl | 
». Raunheim (132 U.S., 260). Counsel object to this case being accepted 
as an authority for the reason that the lode claim there was not located 
until after the application for patent for the placer claim was filed. | 
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While this is true as a matter of fact, yet the principle announced by 
the courg is applicable in the case at bar. [tis said on page 260. 
3 The jur y having found a general ver “diet for the plaintiff must be deemed. to have | 


found that no such lode as claimed by the defendant existed wheu the application of 
_ the plaintitt fora patent was filed. We may also add, to what is thus coneluded by 


a the verdict, that there was no evidence of any lode existing within the boundaries 


of his claim, either when the plaintiff made his application or at any time before. 
The discovery by the defendant of the Dahl lode, two or three hundred feet outside 
of those boundaries, does not, as observed by the court below,, create any presumip-. 
tion of the possession of a vein or lode within those boundaries, nor, we may. aad, 
that a vein or lode existed within them, . zs 


Counsel for appellant specially directs. siieutiont to the case ‘of Gold- 
stein v. Juneau Townsite (23 L. D., 417) wherein small veins or stringers, 
similar.to those found in the land in controversy and being in a mineral 
belt, were held to be sufficient to warrant the location of a lode claim. | 
But that case has no bearing on the issue at bar. The question there — 
was as to the character of the land. Patent was sought for the land 
then in dispute for townsite purposes, for which only non-mineral lands 
‘nay be appropriated, and the question was as to whether or not it was 
of that character. The department properly held that the presence of | 
these small veins or stringers in a mineral belt were sufficient to impress 
a mineral character on the land. No such question-is involved here. 
‘Both parties are. earning the land as mineral, one as.a lode claim the 
other as a placer. 

— Your office judgment is affirmed. 


—_—_—_—_ 


PRACTICE_REHEARING~ADVICE OF LOCAL OFFICER. 


STRAM v. HINES. 


A rehearing may be allowed where the contestant relying on the assurance of the 
local officer, before whom the case was heard, that evidence sufficient to warrant 
cancellation had been introduced, did not submit further testimony, anc it is 
found on review of the proceedings below that the evidence in the case (loes not 
justify cancellation. 


Secretary Bliss to the Commissioner of the General Land Office, ee 
(WwW. V.D.) 9, 1897. | (J. L. MeO.) 


The Department has egaeered the case of Roman Stram, guardian 
of minor children of Ollie Moreau v. Louis Hines, involving the home- 
stead entry made by the latter for the NZ of the SW4, the SW of the 
SW4, and the NW4 of the SE4 of See. 2, T, 44 N., R15, W., Ashland 
land district, Wisconsin. 

The entry was made August 22, 1888. On J uly 20, 1896, Stram filed | 
affidavit of contest, alleging that ‘Hines never fas settled upon or 
improved or cultivated or resided upon said land or any part of it.” 

A hearing was had, at which defendant made default (after service 


™~ 
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of notice by publication). From the testimony submitted by the plain- 
tiff the local officers found that the allegations of the contest affidavit 
_ had been proved, and recommended the cancellation. of the entry. | 

No appeal was filed; but your office, on November 21, 1896, considered 
the case, under Rule 48 of Practice, and found and held as follows: 

After five years from the date of entry, which in this case expired August 22, 1893, 
the presumption is, in the absence of any showing to the contrary, that the entryman 
had earned his claim by compliance with the law. As none of the witnesses had 
any knowledge of the tract prior to the spring of 1895, a cancellation of the entry 
would not be warranted from their testimony. The plaintiff failed to sustain his 
charges, alter being afforded full a to do so; and the contest is nerORS, 
dismissed. 


The contestant has soneuled. 


- Upon an examination of the. testimony, the Department concurs in 
the conclusion reached by your office, that the cancellation of the entry 


is not warranted by the testimony offered. 


In connection with lis appeal, counsel for the contestant makes affi- 
davit that at the hearing he, relying upon the statement of the receiver: 
that the testimony already introduced was sufficient to ae the | 
cancellation of the entry— — 
did not introduce any more evidence on that point, supposing that the evidence intro- 
duced was sufficient; and this affiant says that there are several men, who have been 
well acquainted with said land for more than eight years, since the year 1888, and — 
who know that said land has never been settled upon or improved or cultivated by 
said Louis Hines, or by any person, and that it has always been vacant and wild 
land during the whole of said period; and this affiant says that he can ‘and will pro- 
cure such persons to attend and testify as witnesses in this proceeding: . 
and he asks that, in case it should be considered that this nGanast eat 
claim should stand ancanceled upon the records in view of the testi- | 
mony heretofore adduced, 


he be given an opportunity to prove by other witnesses the fact that ‘Plies never 
settled upon the land, and that he never had any improvements or cultivation on it. ; 


Under the circumstances hereinbefore set forth, this would appear to 
be a reasonable request. : 

The record is therefore returned Wenewiih: and you are instructed to 
-Yemand the case to the local officers, whom you will direct to continue 
‘the hearing, at as early a date as practicable, after giving all parties in _ 
interest due notice of the same. Upon. the testimony taken at. such | 
hearing the local officers will render such opinion as to them shall seem. 
proper. : | 
The decision. of your office is modified as above indicated. 

.2670—VOL 25—30 
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PRACTICE—RULE 35—APPEAL—CERTIORARI. 
STILL v. OAKES. 


~The appointment of a commissioner to take testimony, under rule 35 of practice, is 
discretionary with the local. officer s, and their action under said rule will not be 
disturbed except upon full pr ‘oof that they have abused their discretion. 

An application for a writ of certiorari directed to the local office must be denied, 

- where it is apparent that if the. appeal from the action of said office had been 

forwarded, it would be dismissed. | ae 

A writ of. certiorari will not issue where it does not appear that the Sie Was 

wrongfully denied, or the record does uot disclose facts culling for action under 

the super visory authority of the Department. : 


Secretary Bliss to the Commissioner of the Gener al Land Office, December 
(WwW. V.D.) ~ *ABIT” CC; (LB. S.) 


On August 13, 1897, your office denied the application of Jay R. Still 
for the issuance of a writ of certiorari to the local land officers, at 
Mitchell, South Dakota, directing them to forward to your office certain 
papers, including an appeal alleged to have been filed by said Still in 
a contest initiated by him against the timber culture entry of the NE. 4 
of Sec. 10, Tp. 106 N., RB. 49 W., made a Allen Oakes, on April 14, 
1883, at said local tana office, © 

Said decision of your office states that on Deosnibar 26, 1894, said 
Still filed an affidavit of contest against said entry, wceine that the 
entryman had not complied with the requir ements of the timber culture 
law, and after due notice upon Oakes a hearing was had, at which both 
parties appeared and offered testimony; that the local officers rendered 
their decision against the validity of said entry and refused to grant a 
rehearing upon the motion of Oakes, who thereupon appealed to your 
office; that said appeal was dismissed by your office, the decision of the 
local office was affirmed, and said entry of Oakes was canceled; that 
said Still made homestead entry of said tract. on December 31, 1896, 
and on January 27, 1897, Oakes filed a motion in your office for a 

‘rehearing, and the local office was directed to advise Oakes that he 
would be permitted to serve a notice upon said Still and the former 
attorney of said Oakes, one Roger Brennan, requiring them to appear 
and answer the charges preferred against them in said motion for 
rehearing; that said Still and said Brennan were ‘duly cited to appear. 
at the local office on April 28, 1897, at which time all par ties een 
and were represeuted by sonnel | 
It is further stated . that, after saree. continuances, the case was. 
called for trial, and after said Oakes had submitted testimony, said — 
Still filed a mignon for a continuance and that a commissioner be 
appointed to take testimony in the neighborhood of the land, which 
was one hundred and seventeen miles from said local land office; that 
said motion for a continuance and for the appointment of a commis- 
sioner was overruled by the local officers, on the ground, mainly, that 
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the letter of your office, dated Mz reh 6, 1897, allowing. a rehearing, 
required the register and receiver to hear the testimony and make 
such recommendation as to them should seem proper; that said Still 
. excepted to said ruling, and, on June 7, 1897, filed an appeal from said 
action of the local land officers, and.on a une 20, 1897, the local officers 
decided that their said action refusing to a ppotit said commissioner . 
_ was merely an interlocutory order, from which an appeal would not he, 
and they accordin gly declined to forward said appeal to. your office. 

Upon consideration of said application your office denied the same, — 

on the ground that the action of the local officers refusing to appoint 
said commissioner was clearly interlocutory and not a final decision 
from which an appeal would lie. | | 

In his‘application to this Department, counsel for Still “asks that a 
writ of certiorari may be issued compelling the local office to transmit 
the appeal from their decision of June 2, 1897,” wherein they deny Still 
the right to take testimony under rule 35 of rules of practice. | 

Said rule of practice (No. 35, 23 L. D., 597), provides that: 

In the discretion of registers and receivers testimony may be taken near the land 
in controversy hefore a United States commissioner, or other officer authorized to. 
administer oaths, ata time and ieee: to be fixed by them and stated in the notice 
of hearing. | 

There. can be no question that under said rule the local aiticare: are 
given discretionary authority to appoint a commissioner to take testi- — 
mony near the land in controversy, and, in the absence of full proof 
that they have abused their discretion, their action under said rule 
will not be disturbed. Doherty v. Robertson, 12 L. D., 30; Mechem | 

on Public Officers, section 1005. | 

It does not affirmatively appear that the local officers have abused 
their diseretion, in refusing to appoint said commissioner, for the record 
fails to disclose the specific charges upon which said rehearing was 
allowed before the local officers, and the only reason suggested in said 

‘motion for the appointment of a commissioner to take testimony is the 

distance of the land from the local land office. Besides, said motion. 
for the appointment of a commissioner was not made by Still until 
after Oakes had submitted his testimony in chief at the rehearing. 

In Wood v. Goodwin (10 L. D., 689,) the Department held (syllabus): 

While the rules of practice provide for certiorari only in cases where the General 

_ Land Office denies the right of appeal, yet the Secretary bas the power and author- | 
ity to issue the writ to the local officers in a case that calls for such action. . 

Certiorari will not lie to review an interlocutory order of the local office where 

the ordinary methods of procedure afford relicf. 

It is not shown that any right has been refused the applicant, oa it. 

_is apparent that if the appeal from the action of the local officers had 
been forwarded, it would be dismissed. In such cases certiorari will 
not issue. Rudolph Wurlitzer, 6 L. D., 315; Forney v. Union Pacific 
| Ry. Co., 11 L. D., cea J pison P Cummins, 30 L. D., 1380. | 
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Since it does not appear that the appeal from the action of the local 
officers overruling said motion for the appointment of a commissioner 
was wrongfully denied, and the record does not disclose facts showing 
that the applicant is entitled to relief under the supervisory authority — 
of the Department, said application for certiorari must be, and it hereby 
is, denied. _ Johnson et al. e. Beanfort et tal., 21 L. D., 122, _ 


-RATLRO AD GRANT — LIMITS—ADJ USTMENT. 
Sours AND Nort ALABAMA R, R. Co. 


Lhe approved plat on file i in the General Land Office, on which the limits of a rail. 
road grant are marked, must determine whether. a selection falls within the 
limits of the grant. 3 . 


Secretary Bliss to the Commissioner of the General Land Office, December 
(W. V. D.) | . SO RISIT. : (C. J. W.) 


By your office letter (“'”) of May 25, 1885, the E. 4 of the NE. $ and 
the NE. 4 of the SH. 4, Sec. 31, T.7 8., R. 6 W., Huntsville land district, 
Al ania included in the list of indemnity selections made by the South 
and North Alabama Railroad Company, November 3, 1871, were can- 
celed because they were without the indemnity limits of said railroad. 
On June 18, 1895, said railroad. oma again selected the said 1. 4 of 
the NE. 4 anil the NE. } of the SE. 4 + of Sec. 31, T.758., BR. 6 W., 120.18 
acres, and alsothe SK. 4 ofthe NE. J 4, ‘Sec. 31, T. 128 S., RB. 5W., 39,52 acres, 

On May 18, 1896, your office rejected said selectious, calling attention 
to the former cancellation, and holding for cancellation the SL. 4 of the 
NE. 4, Sec. 31, T. 12 8., R. 5 W., for the reason that it is also without 
the limits of the grant and not subject to indemnity. selection. a 

The railroad company has appealed from your office Aecrston, upon 
the following ground: | - z 4 
' It is shown by accompanying plats that the several tracts do lie in the indemnity 
limits of the grant to the Sonth and North Alabama Railroad by the line as it is of 
record in the Huntsville local land office, and further that this line is believed to 
be the correct line, as that office has always so regarded it, and so has the Honorable 
- Comuissioner,; as is evidenced by the fact that your office, on May 19, 1896, approved | 
to the State of Alabama, for the benefit of this railroad, upon the certificate of the 
Commissioner, the E.4 NE. 4, Sec. 9, T.12 §., R.5 W., which tract is located similarly 
to the ones at bar. [ 7 — ae ne 

Two reasons are thus presented in support of the contention of the 
railroad company. One is that the plat on file in the local land ofiice 
at Huntsville shows the tracts selected to be within the fifteen mile 
indemnity limits of the railroad, and the other is, that the Department _ 
on the certificate of your office has held a tract. similarly located to be — 
within said limits. The plat in the local office, referred to in the appeal. 
as the Huntsville plat, was intended to be a duplicate of the approved 
plat on file in your office. There is no report of the local office with 
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the record, showing the alleged discrepancy, if. it exists. The original 
plat is better evidence than the intended duplicate, as to the location 
of the limit line, and the line indicated by it shows the tracts in ques- 
tion to be without the indemnity limits of the road. If it be true, as 
alleged, that your office certified the E. 4 of the NE. 4 of Sec..9, T. 12 
S., R. 5 W., to be within the indemnity limits of said railroad, and that 
the same was approved to the State by the Department, if said tract 
is in fact not within said limits, the action therein taken does not con- 
stitute a precedent to be followed. 
The maps on file in your office. show said tract to “be without the 
fifteen mile indemnity limits of said railroad. 
The objections urged to yonr office decision are not all founded, 
and said decision is hereby affirmed. tos 


RAILROAD LANDS—CONFIRMATION —ACT OF MARCHII 2, 1896. 
WALKER v. UNION PActFic R. R. Co. 


Under the provisions of the act of March 2, 1896, the title to lands erroneously pat- 
ented on account of a railroad grant, and sold to a bona fide purchaser, is con- 
firmed. The government in such case must proceed against the company for. 
the recovery of the value of the lands as directed by said act. 


oe Bliss to the Commissioner of the General Land Office, Dees 
(W.V.D.) | | 9, 1897, : i OD 


On May 18, 1897, the Depar tment directed your office to call upon 
John Brisben Walker to furnish additional evidence in support of his 
claim, as a bona fide purchaser, to the NE. 4, the S. 4 of the NW. 4, and 
the. SW, 4 of Sec. 17, T. 3. 8., BR. 68 W., Denver, Colorado, land district. — 

This land is ae the pmiare fmt of the grant to the Union 
Pacific Railroad Company (formerly known as the Denver Pacific Rail-_ 
way and Telegraph Company), the right of which attached August 20, 
1869. It was listed by the company on October 16, 1874, and patent 
issued on April 24, 1875. It appears, however, that natant Was errome- 
ously issued for the reason that the land described was covered by 
uncanceled pre-emption filings at the date when the railr eae compan y’s | 
claim under its grant attached. 

On May 26, 1891, Walker filed an application to ptechees the land 
under Section 4 of the act of Mareh 3, 1887, (24 Stat., 556). This appli- 
cation was rejected by the local officers for want of sariscigtion: but on 
October 12, 1891, Walker renewed his application, and was permitted 

to submit evidence in support of his claim as a bona fide purchaser. ~ 
Protests against the taking of testimony in support of Walker’s 
claim were filed by Henry Strange and Henry Wormington, who had 
formerly had pre emption filings on this land, but these protests were 
disregarded. The local omeens, however, declined to consider the evi-: 
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dence submitted by Walker for the reason that the Se to the pale 
road company was outstanding. | 
— Walker thereupon appealed to your office and Strange and Ww ormin e- 
ton also appealed from the dismissal of their protests, 

By letter of April 30, 1895, your office held that: 


As the tracts in question have all been patented to the Union Pacifie Railway 
Company, and a suit has been instituted under the act of Mareb 3, 1887, (24 Stat., 
556) to cancel the patents so issued, and since the proof authorized by aceon 4 of : 
said act can only be made by a purchaser from the railroad coimpany after title to. 
the land has been recovered by the United States, the ae of Mr. Walker 18 prema- 
ture. 


His. application was th ereupon rejected, and from this action he 
appealed to the Department. | 

It appeared in regard to the sit seucioned in your office letter, that 
on February 18, 1892, your office had addressed a letter to the Wash- 
ington attorneys for the Union Pacific Railroad Company, allowing the 
company thirty days “within which to show eause, in writing before 
this office, why demand for the reconveyance of the land should not be © 
made as provided by the act of March 3, 1887.” No reply was made to 
this letter by the company, and no further action looking towards the 
cancellation of the patent was taken by your office or the Department. 

- Subseqnent to the date of your office decision of April 30, 1895, to 
wit: on March 2 2, 1896, Congress ial an act (29 Stat., en the third 
section of which reads as follows: 


Thatif at any time prior to the institution of gait by the Attorney: General to 
cancel any patent or certification of lands erroneously patented or certified, a claim — 
or statement is presented to the Secretary of the Interior by or on behalf of any per- — 
Sou or persons, corporation or corporations, claiming that such person or persons, 
corporation. or corporations, is a bona fide purchaser or are. bora side purchasers of 
any patented or certified land by deed or contract, or otherwise, from or through the 
original patentee or corporation to which patent or certification was issued, no suit 
or action shall be brought to cancel or annul the patent or certification for said land 
until such claim is investigated in said. Department ‘of the Interior; and if it shall 
appear that such person or corporation is a bona fide purchaser as aforoanid, or that 
such persons or corporations are such bore fide purchasers, then no such suit shall be 
instituted, and the title of such claimant.or claimants shall stand confirmed ; but the 
Secretary. of the Interior shall request that suit be brought in such case against the 
patentee, or the corporation, company, person, or association of persons for whose 
benefit the patent was issued or certification was made for the valne of the land ag 
hereinbefore specified. 


Walker’s claim as a bona fide nicchaser was: therefore soneened by 
the Department under this act. As it was not shown that the protest- - 
-ants had any interest in the land involved the protests were dismissed — 
and the matter was considered as oe a question. between Walker | 
and the government. -  ¢ 

Walker claimed through mesne conveyances from. the company, but 
he submitted only oral evidence in support of his claim and it was held 
by the Department that the best evidence of a transfer by deed is the 
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dead itself, ¢ or a certified copy thereof, that the seiacice submitted by 
him was only of a secondary character, and that it was insufficient in 
the absence of any showing that the deeds, or certified copies thereof, 
could not be furnished, and you were therefore directed to call upon 
Walker to furnish this additional evidence. 
| The Department is now in receipt of your office letter of N svembee 3, | 
1897, transmitting with favorable recommendation certified copies of 
the several deeds upon which his claim as a bona fide purchaser is based. 
It appears from these that the Denver Pacific Railway and Telegraph 
Company (of which the Union Pacific Railroad Company is the suc- 
cessor) deeded this land to Horace A. Gray and Peter G. Bradstreet; 
‘that Gray transferred his interest to Margaret P. Evans; that Evans 
and Bradstreet deeded the land to John Brisben Walker; and that 
Walker transferred it to the Highland Park Company, which deeded it — 
to the Berkeley Farm and Cattle Company, which in turn deeded it | 
back to Walker. 
_ Walker’s title accordingly stands confirmed under the provisions of 
the above cited act of March 2, 1896. You are directed to make demand 
upou the company for the mmimum government price of the land, to 
the end that, should it. refuse to pay, steps may be taken looking to the 
institution of suit to recover the value thereof through the courts, as 
contemplated by said act. 


HOMESTEAD—N ON-MINERAL AFFIDAVIT—PRACTICE—REHEARING, | 
CORBIN %. DORMAN, 


A non-mineral affidavit of a homesteader alleging personal knowledge of the land, 
when.in fact the affiant had no such knowledge, while valueless as evidence of 
the character of the land, does not render the entry illegal, and, in the absence 
of any charge that the land is mineral in character, the defect may be cared by 
filing a proper affidavit, 

A motion for rehearing on grounds not in issue at the original hearing must be 
denied by the Department, but such action does not preclude the General Land 

- Office from subsequently directing an inquiry, in the nature of a new contest, 
to determine questions that have arisen since the hearing on the original snit. 


Secretary Bliss to the Commissioner of the General Land Office, December 
(W. V.D.) $i Ag LOOT, | (W, A. E.) 


On May 9; 1895, Alice E. Dorman made homestead entry for the 
NE. 4 of Sec. 10, T. 106 N ‘A. 75 W. , Chamberlain, South Dakota, land 
— district. | 
Jontest affidavit, alleging prior ‘settlement, was s filed by Thomas B 

Corbin on June 18, 1895. . 

Hearing was had August 12, 1895, mal as a result thereof { the local 
_ officers found in favor of the plaintif® | : : 
On appeal your office affirmed the decision below, whereupon the 
detendant filed further appeal to the Deparunent, | 7 | 
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. ‘The first question presented is in regard to the legality-of the defend- 
ant’s entry. It appears that she was never on the land in controversy 
until after the date of her entry, but-at the time she made ently. she © 


- filed a non-mineral affidavit, in which she swore that 


she is well acquainted with the character of said described gad and with each 

and every legal. subdivision thereof, having frequently passed over the sae; that — 
her personal knowledge of said land is such as to enable her to testify understand- 
ingly with regard thereto; that there is not, to her know ledge, within the limits 
thereof, any vein, ete. _ 4 


The register and receiver held, in their opinion, that 


if iis entry of Alice E. Donnan is not absolutely null and void, it is certainly void- | 
able, made so by her false oath at the time of making her entry, and that itisa | 
defect which can not be cured in the presence of an adverse claim. 


The filing of a non-mineral affidavit is not a statutory requirement, 
but a departmental regulation, based primarily upon section 2302 of 
the Revised Statutes of the United States, which provide that: 

No distinction shall be made in the construction or execution of this sepiere on 
account of race or color; nor shall any mineral lands be liable to entry and settle- 
ment under its provisions, 

This affidavit is required by the Depar tment for its own . satisfaction, 
and in the absence of any showing or allegation to the contrary is — 
accepted as prima facie evidence of the non-mineral character of the - 
land applied for. In order that the affidavit may be of value it is neces- 
sary that the person who swears to it should be personally acquainted 
with the land and testify to its character from actual, personal know!l- 
edge, hence the rule that this affidavit can not be diade on information 
and belief. Where it is shown, as in the present case, tliat the party 
~who makes the affidavit is, as a matter of fact, unacquainted with the 
land at the time, the effect is to destroy the value of the affidavit as 
evidence of the non-mineral character of the land. The entry is not, 
however, thereby rendered illegal, and in the absence of any charge or 
allegation that the land is mineral in. character, the defect may be 
cured by the filing of a proper affidavit. The trae here involved is_ 
open prairie land, and there is no allegation that it 1s mineral in. 
character. | | 

As to the respective rights of the two claimants, the testimony on 
behalf of the plaintiff shows that he made settlement on the tract in 
controversy: on May 6, 1895, by moving thereon a small box house, 
which he furnished, ana in wh he resided from May 6, 1895, up to 
the date of the hearing, except for short absences on business. He 
also built a corral on the 7th of 1 May. | 

-On behalf of the defendant several witnesses testify that they were. 
on and over this tract on the 7th, 8th, and 9th of May, 1895, and that 
_ they saw no building or other evidences of settlement until the after- 
noon of the 9th, when a small house was moved on the land. The | 
defendant herself was never on the tract in controversy prior to entry. 
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‘She established her residence on the land on May 27, 1895, and has 
since resided there. | 

‘The positive testimony of the plaintiff's witnesses that he settled: on 
‘the land in dispute on May 6, 1895, prior to the date of the defendant’s 
eutry, is not successfully sontradtcred: by the negative evidence fur- 
nished by the witnesses for the defense. Moreover, defendants wit- 
nesses admit that they saw Corbin’s house on the land on the afternoon 
of May 9, 1895, the day the entry was made, and it is not shown at 
. what hour of the day the homestead application was filed. It must be 
held therefore that the plaintiff’s claim was initiated prior to that of 
the defendant. 

On September 27, 1897, the defendant. filed a motion for rehearing on 
the ground of newly discovered evidence. It is alleged that as the 
plaintifi’s claim is based on settlement and residence, it is necessary 
- for him to maintain residence on the land, but that he has, since the 
hearing in this case, abandoned his eesidenes on the tract in contro- 
versy and is now a resident of Chamberlain, South Dakota, where he 


voted in the November election of 1896. Defendant asks that a new or 


additional hearing be ordered to enable her to prove these allegations 
as it would be unjust to her to hold her entry for cancellation under 
the present state of facts. 
This case is similar to that of Griffin v. Smith (25 ih D. , 329), There 
. the decision of the Department was in favor of the sontestenit: who- 
alleged prior settlement. Motion for rehearing on the ground that the 
contestant had abandoned the land since the date of the hearing was 
denied for the reason that none of the matters set out in the motion 
was in issue at the hearing or when the decision of your office was ren- | 
'. dered. In promulgating the decision of the Department, however, — 
- your office directed the register and receiver to notify the contestant of 
the action of the Department, and in case he applied. to perfect his — 
application that the defendant be given an opportunity to show that 
the contestant had abandoned the land and was no longer entitled to 
enter. In pursuance of these instructions, the register and receiver 
ordered a hearing at the proper time to determine whether or not the | 
~ contestant had abandoned the land. As a result of this hearing the - 
local officers rejected his application and held the defendant’s entry 
intact. This action was subsequently affirmed by your office and by 
the Department. It was held that a decision of the Department, deny- 
ing a motion for rehearing on the ground that the matters therein 

alleged were not in issue at the original hearing, does not preclude the 
Commissioner of the General Land Office, in the exercise of his origi- 
_ hal jurisdiction, from subsequently directing an inquiry, in the nature 
of a new contest, to determine questions arising since the nears of 
the original suit. | 

The present case will be disposed of i in accordance with the ietHOd 
adopted in the case cited. The motion for rehearin gis denied, and on 
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the record as it is now presented to the Department your office decision 
is affirmed and the defendant’s entry is held subject to the plaintiff’s 
superior right. This action will not, however, preclude your office from 
- directing an inquiry, in the nature of a new contest, to determine ques- — 
tions that have arisen since the date of the original hearing. 


“APPLICATION FOR SURVEY—ISLAND. 
| Dimprick O. GuissMaN, 


An application for the survey of an aa in @ meandered non- navigable river, 
existing at the date of the township survey but omitted therefrom, must be. 
denied, where the right of the riparian owners to the bed of the stream is recog- 

nized by the State in which the land lies, _ 


| Secretary Bliss to the Commissioner of the aan ab band Office, December 
(W. VY. D.) es Se ARON Co (0. WP.) 


On March 10, 1397, you submitted the application of Diedrick ©. 
' Glissman, of Great Bend, Kansas, for the survey of an island in the 
Arkansas River, described as being “known and recognized as the 
south island in said river,” and, according to the diagram submitted by 
the applicant attached to the application, shown to be in sections 1 and 
6 of township 20 south, ranges 12 and 13 west, Kansas, while in the 
application its location is described as being partly in sections ol and 
36, township 19 south, ranges 12 and 13 west, and sections 1 and 6, 
township 20 south, ranges 12 and 13 west, Kansas. 

The joint affidavit on page 2 of the application shows that the ian 
contains about forty acres of land; that the width of the channel on 
the north side of the island is about four hundred feet and on the south 
side about two hundred and tifty feet, and the depth thereof at ordinary 
stages of the water is about two and a half feet; that the island is 
about three feet above high water mark, not. subject to overflow, and 
_ the land fit for agricultural purposes, with improvements thereon show 
to consist of “‘a.drove well” and one acre of land plowed, and. “a. 
dugout,” put up by: applicant as a ptoudente and valued at about — 
twenty dollars. _ 
Notice of the application for the survey is shown to have been served , 
upon John Rogers, Emma L. Hamilton, Margaret Harris, and D. N. 
~ Heezer, as owners of the lands on the shores opposite to the island, 
none of whom appears to have acknowledged the service of notice. 


But John Rogers has filed a protest against the approval of the appli- 


cation, claiming that as owner of section 1, the island belongs to him — 
under the laws governing riparian rights, ( which protest accompanied — 
your letter of trausmittal,) and in the affidavit of Mrs. Emma Ham- 
ilton and A. W. Hamilton, attached to the protest, it is stated that 
the Arkansas River is at no time navigable at or fp aayeners near the 
ee of the island. 7 | 
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The Scien Was: suiveyed In pOepanee 1871, aad the: official plat 
of the survey shows an unsurveyed island in the locality described in _ 
the application and represented upon the diagram accompanying the 
application. 

In the case of Jobn ©. Christensen (25 L. D., 413), a survey was denied - 
of a small island in a meandered, non- caval river, shown to have. 
been in existence at the date of the survey of the township embracing 
the same, viz., in 1877, where the right of the ripariau owners to the bed 
of the river ee recognized by the State in which the land lies. 

It appears that that portion of the Arkansas River in which this island 
lies is non-navigable, and in the case of Wood wv. Fowler, 26 Kansas, 682, 
. the doctrine of the common law that a grant of land bounded by an 
unnavigable stream carries with it the bed of the stream to the center 
of the thread thereof, appears to be recognized. 

The facts in the case at bar are essentially the same as those j in the © 
case of John C. Christensen, supra, and the application of Mr. Glissman 
must be denied, : 


| HOMESTEAD ENTRY —APPLICATION _G OOD PAITH. 


"Monrayo 1 u, TRUJILLO. | 


Under the provisions of section 2, act of March 2,.1889, a second homestead entry 
may be allowed, where the-first was made prior +o the passage of said act, but 
was afterwards: canceled for failure ‘to make final proof within the BUMUULOTY | 
period. 

A non-mineral affidavit, sworn to before a notary public, and for warded to the local 
office with the fees and commissions reqnired on making homestead entry, ean. 
not be regarded as an application to enter, and operating to segregate the land. 

To justify the allowance of a homestead entry of land made valuable by the money 
and labor of a prior adverse settler, who is in default in the matter of filing 

application, it should clearly appear that the subsequent. claimant is acting in 
entire good faith. - 


: Seaver Bliss to the Commissioner of the General Land Office, December 
CW. V. D.,) 9, 1897. : (CW. A, E,) 


On June 15, 1893, Crescentio Trujillo made homestead entry for the 
SW. 4 of the SH. 4, the E. 4 of the SW. 4, and the NW. 4 of the SW. 4 
of Sec. 20, T. 10 N., R. 13 W., Sante Fe, New Mexico, land district. 

On October 11, 1893, Encarnacion Trujillo y Montayo filed affidavit 
of contest against this entry, alleging « prior right to said tract, and 
charging that the defendant was ae by reason of liaving made 
a former entry. i 
A hearing was had on December 1, 1893, and resulted in a decision 
by the local officers in favor of the defendant, : 7 

On appeal your office, by letter of June 2 , 1894, reversed the een 
of the register and receiver, and held the defendant's entry ge to 
the plaintiff's superior right. , 


476 - DECISIONS RELATING TO THE PUBLIC LANDS. ~ 


The defendant’s appeal brings the matter before the Department. 
It was shown at the hearing that one Crescentio Trujillo (identified 
_ by one of the witnesses for the plaintiff.as the defendant in this case) 
made homestead entry for the SE. 4 of Sec. 12, I. 14 N., R. 10 W., at the 
Santa Fe land office, on April 18, 1885; and that said entry was can- 
celed on March 28, 1393, on ac oant of the expiration of the statutory 
period.. The defendant however in his entry papers denied that he. 
had ever made a prior entry; and re-affirmed this statement at the 
hearing, : 

The plaintiff, Montayo, settled on the land in controversy in 1889, and 
has since resided there. His. improvements, consisting of a house, cor- 
ral, feucing, breaking, etc., are worth about five hundred dollars. In o 
ie spring of 1890, he entered into a partnership with the defendant for 
— the purposes of sheep raising and farming, the expenses and profits to © 
be shared between them. Incidentally to this partnership and by per- 
mission of the plaintiff, the defendant took up his residence on the land. 


For a while he lived in the same bouse with the plaintiff. Afterwards — 


he fitted up a little house that had been built on the land by a former 
claimant, and moved into that. His improvements at the date of the 
hearing seem to have been almost entirely such as he had made in con- 
nection with the plaintiff under their partnership agreement. . 
On June 5, 1893, the plaintiff sent to the local.land office, by mail, a 
- non-mineral affidavit, executed befcre a notary public. In this aftdavit 
he set forth, inter alia, that he was the identical person “ who is an 
applicant for government title” to the land in dispute, describing the 
same. With said affidavit he transmitted twenty-two dollars, in pay-— 
-ment of the required fees and commissions. The receiver, on-the same 
day, returned to the plaintiff the affidavit and money, saying in the 
| letter of transmittal: 
[received this morning the enclosed non- mineral aftidavit, which I pr esume you 
intended to make a homestead entry, but you will have to have a full set made out, 
of which I en close blanks; and I also state that these papers can not be made out 
. before Mr. Block as an otary public, nor any other notary public. - 
On June 27, 1893, the plaintiff executed and forwarded pothaty 
‘homestead papers, which were returned, for the reasou that the land 
was not open to entry, the defendant herein having made oy therefor 


on June 15, 1893, 
. It is not necessary to consider the testimony beating on the question 


as to whether or uot the defendant had made a prior homestead entry, 
in view of the fact that even if it be found that he had made homestead 
entry in 1885 for another tract, as alleged, under which he had not ee 
fected title, he would not be isa unlitied: | 

In the recent case of Hertzke v. Henermond (25 L. D., 82), it was” 
held (syllabus) that: . 


Section 2, act of March 2, 1889, provides for the allowance of au secaud iewieersad 
entry in any ease in which ie applicant, prior to the enactment of the statute, made 
eutry under the homestead law but has not perfected title thereunder, SHLNDE before 
or since way: time. 
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_ The non- ee affidavit, sworn .to ‘before a notary sutlie ‘by the 
plaintiff and forwarded, with the fees and commissions, to the’ local. 
office on June 5, 1893, can not be considered as a legal application, in, 
fact it can hardly be palled an application at all. Though it evidenced 
his desire and intention to enter the tract in controversy it had no more. 
effect, so far as the segregation of the land was concerned, than au oral 
declaration of intention to enter would. have had. (See Rhodes vw 
Crocker, 15 L. D., 249.) At the time, then, that. the defendant made — 
entry, this tract was vacant public land, subject to entry, and the case 
narrows down to the sole question as to whether or not the defendant 
acted in gocd faith in making this entry. | 
In the case of Lee v, Jolinson (116 19 Bars 48-52), the United States 
supreme court cites with approval the. statement of the Secretary of 
the Interior that the element of good faith is the essential fQnCRUOM: 


of all valid claims under the homestead law, 


In Russell v. Gerold (10 L, D., 18), it was said: 


It must be remembered that Gone faith is eaters a every applicant at any part 
of the public domain. 


In the case of Johnson v. Johnson. (4 L. D., 158), it was held that = 


~ under no circumstances will the Department knowingly permit itself to. - 
be made an instrument ‘to. further the fraudulent designs of an indi- 
vidual who is seeking to acquire title to land to which he has no right. 
— See also Smith v. Kingdom eé¢ al.,11 C. L. O., 56; Dickson v. Schlater, 
2L. D., 597; Callahan v. Burke, 4 L. D., 170; Dayton v. Hause et al., 
ids Be Caldwell v. Carden, id., 306; Turner v. Bumgardner, 5 L. D., 
377; Emily Lode, 6 L. D., 223; Blake v. Marsh, 10 L. D., 613; Massey 
On Malachi, i. 1. Ds, 191; Tustin v. os 22 L. D., 266; Shook rz. 
Douglas, id., 646. 
The mere fact that a party settles mpon or makes entry for inna em- 
braced in the claim of a prior settler does not in itself warrant the 
finding of bad faith. A settler can not hold a piece of public land 
indefinitely by residence and improvements, without some claim of. 
- record, no matter how valuable his improvements may be. In order, 
however, that the subsequent claim may defeat the rights of the prior 
settler, two things must clearly appear: first, that the prior settler is 
- guilty of laches in not following up his prior right within the statutory 
period, or is disqualified, and, second, that the subsequent claimant is. 
acting in entire good faith. Lf eitler of these elements is lacking, the 
rights of the prior settler are not defeated by the subsequent claim. -. _ 
It has been held by the Department that while a homestead entry of — 
- Jands chiefly valuable for the tiniber or stone thereon is allowable, yet 
such entry should be carefully scrutinized in order to-ascertain whether 
the entryman is acting in good faith,’ Porter v. Throop, 6 L. D., 691; 
Wright v. Larson, 7 L. D., 555; John A. McKay, 8 L. D., 526. The 
same principle would apply to an entry of lands improved and made 
valuable by the money and labor of a prior settler who is in default in 
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the matter of line his application. Such an entry is eiewanie: but it 

should. be carefully scrutinized to ascertain Whether the aman iS 
acting in good faith. 3 
2. Applying these general Srineulog’ to hie: case at a it is evident | 

that the plaintiff was guilty of laches in not filing fe application 

during the statutory period of protection accorded a settler, but can it. 
be said that the defendant has acted in good faith? He went on the 
Jand in pursuance of a. partnership. agreement with the plaintiff for 
the purpose of farming and sheep raisin g; he resided for a while in. 
the plaintiff’s own house, afterwards by permission of the plaintiff, in 
a small house that had been built on the land by a former claimant;. 
he knew, as appears from the testimony, that the plaintiff intended to 
enter the land as soon as he could raise the nioney; he did not notify 
the plaintiff in any way that he intended to claim the land; he takes 
care not to arouse the plaintifi’s suspicions, but slips off ‘quietly to the 
land office and makes entry, and the first the plaintiff knows of it is 
when his application is returned with the information that the land has 
been entered by the man he has trusted and permitted to live on the 


land with him, part of the time in his own house. 


_ he defendant’s bad faith is apparent, and the Depar tment will not - 
lend its aid to the perpetration of such a frand. Your office decision is 
accordingly affirmed, and Trujillo’s entry will be held subject to Mon- 
tayo’s superior rights. 
RAILROAD GRANT—INDIAN OCCUPANCY. | 
LEVI ET AL. v. NORTHERN Pacirio hk. R. Co. 
The occupancy of land by an ‘Indian, at the date when the Northern Pacific grant 
became effective, and prior to the act of July 4, 1884, will not serve to except 


such land from said grant, if au such time the Indian had not: moan donee the 
tribal relation. | 


Assistant Attorney- General Van Devanter to “ Secretary of. the eee | 
December 11, 1897, i (Ww. C. P.) 


Acting sect etary Ran referred to me, with request for an opinion 
upon the various questions therein presented, a letter from the Commis- 


sioner of Indian Affairs, and accompanying papers, in relation to the. . _ 


controversy between Levi, Three Mountain and Enoch, members of the — 
Upper Middle bands of Spokane Indians, and the Northern Pacific 
Railroad Company, as to certain lands in the State of Washington. | 
Levi claims the SW. 4 of Sec. 27, T. 26 N., RB. 41 E.. , Three Mountain 
claims the NE. £ of Sc, 33, T. 26 N., BR. 41 E. ,and Enoch elaims lots 1, 
6 and 7 and the NE. 4 of the NE. 4 of Sec. 35, T.27N., BR. 41 E.; while 
the Northern Pacific "Railroad Company claims all these tr acts under — 
its grant. | | 


These tracts are all hin the primary limits of the grant to said. | 


company, the map of definite location of the main line opposite them 
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having been filed October 4, 1880. At that date Levi and Three Moun- 
tain were in the possession and occupancy of the tracts. respectively 
claimed by them, and it is insisted by the Commissioner of Indian 
_ Affairs, in their behalf, that such occupancy and claim was sufficient to 
except those tracts from the operation of the grant. On the other hand, 
it is claimed by the railroad company, and held by the Commissioner of es 
the General Land Office, that the possession and occupancy of these 
lands by the Indians was unauthorized, because the homestead privi-. 
lege was not conferred upon tribal Indians until the passage of the act 
of July 4, 1884 (23 Stat., 96), and that therefore there was not such claim 
— as would take these lands out of the operation of the grant. It may be 
stated, in this connection, that the company bas refused to waive its 
claim to these lands and take other tracts in lieu thereof under pe pro- 
visions of the act of June 22, 1874 (18 Stat., 194). > 
By the act of March 3, 1875 (18 Stat., 402-420), the benefits of the — 
homestead law were eeiended to a | 
any Indian born in the United States, who is the head “of a family, or whe: has 
arrived at the age of twenty-one years, and who has abandoned, or may pOLOaner: 
abandon, his tribal relations. 


This privilege was extended by the act of J July 4, 1884 2 Stats, 76— 
96), to 


such Indians as : may now be located on public lands, or as may under the direction 
of the Secretary of the Interior, or otherwise, hereafter, so locate, 


If any of these Indians had severed his tribal relations prior to Octo- 
ber 4, 1880, the date at which the company’s rights attached, and also 
had the other qualifications prescribed by the act of March 3, 1875, his 
occupancy of the land was that of a qualified homestead claimant, ‘and 
as such sufficient to except the tracts SO occupied and claimed fon the 
operation of the grant. | 

If, however, it be that these Indians had et abaudoned their tribal , 
relations, then they had no claim by reason of their occupancy of any 
tract of the public land recognized by law, and such occupancy would 
not serve to except the tracts from the grant. 

. In the case of Northern Pacific. Railroad Company v. Te Quda (il 
i D., 304) it was shown that the map of definite location was filed March 
26, 1884, more than three months ‘prior to the passag ge of the Bet of J pay 
4, 1884, ‘and it was said: 


The company’s Tights. finally sieaened on definite location, and at that date no 
provision had been made by which an Indian still retaining his tribal relations, | 
could acquire any rights to the public lands, either by settling thereon, or by ocecu- 
pying the same for purposes of cultivation. It is true that by departmental recula- | 
_ tion of February 11, 1870 (1 C. L. O., 283), and by the act of March 3, 1875 (18 Stat., 
420), certain homestead privileges were extended to Indians. These privileses were. 
allowed, however, ouly to such Indians as had. wholly dissolved, or abandoned, their. 
tribal relations, of which fact satisfactory proof was required. The Indian, Te Quda, 
_had not abandoned his tribal relations, but still retained the same at the date of his 

applicatiou. He cannot, therefore, be held to have acquired any right to the land 
in question as against the company, by his improvement and cultivation of a portion 
thereof, as claimed. 
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AS holding to the same offecti the following cases may Ris cited: 
Spicer et al. v. Northern Pacific R. R. Co. (11 L. D., 50), Northern 
Pacific R. R. Co. v. Salssboo (18 L. D. , 305), Northern Pacific R.R. Co. 
v. Old Charley et al. (18 L. D., 549), Palouse v. Oregon and California 
R. BR. Co, (20 L. D., 40), Kinswa v. Northern Pacific R. R. Co. (2 


iL. D., 457). 


The question as to whether Gee renee animants had abandoned 
their tribal relations, is one of fact rather than of law. So far as the 
facts are shown, they do not indicate that either of them had abandoned 
his tribal relations, They all accompanied the bands to the reserva- 
- tions to which they were to remove under the terms of the agreement 
of 1887 and have continued to reside there. since that time. - This fact | 
alone justifies the conclusion that they had not abandoned their tba 7 
relations. 

In the matter of the ibaa in. behalf of Bnoch, it was ve st contended 
that his occupation of the SE. 4 of Sec. 19, T. 25 N., R. 48 E., served to 
except that tract from the evant. It seems, however, that o 1883 he 
relinquished all claim to that tract upon the payment. to him by the rail- | 
road company of the sum of $2000. The claim in his behalf is now for 
lots 1,6 aud 7 and the NK. 4 of Sec. 35, T. 27 N., R. 41 E., upon which it is. 
said he lived from 1881 until his removal to the reservation in 1895. It 
is further claimed that these tracts were occupied by Enoch’s father-in- 
law, Johnnie Meyers, for many years. Patent has been issued to said 
company for these tracts, and the Commissioner of the General Land 
Office correctly held that they had passed out of the jurisdiction of | 
this Department. Nothing is shown, by the papers now before me, 
as to the status of Johnnie Meyers, or the character of bis occupancy 
of said tracts, and hence there is nothing upon which to base a con- 
clusion as to whether a suit ought to be instituted to set aside said | 
patent. 7 

‘In conclusion, I have to advise you that there is, In ny opinion, noth- 
ing presented in the papers submitted to justify a conclusion differing 
from that of the Commissioner of the General Land Office to the effect 
that the occupancy of the tracts in question by these Indians did not 
constitute such claims as served to except them trom the gr ant to the 
_ Northern Pacific Railroad Company. | 

Approved, December 11, 1897. 

ON, aa Seorctary. 


ALASKAN LAN Ds— GRECO-RUSSIAN CHURCH LANDS. 
OPINION. 


All lands owned by the Gr eco-Russian chareh i in “Alaska at the time of cession con-— 
tinue to be the property of said church without diminution or enlargement in 
quantity. The possessory right subsequently conferred by Congress does not 

~ affect lands owned by said church at the time of the treaty, but only extends to. 
public lands, occupied as mission stations at ‘the date of such Congr essional | 
action, not exceeding Six hundred ancl ony acres in any one tract. 
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The present jarisdiction of the Interior Departneis over any Greco-Russian church 
lands, or missionary stations in Alaska, is limited to excluding the same froin 
entry and acquisition by others under the mining, none Nee or trade and man- 
ufacture laws: 

No statutory provision has been made that authorizes any separate and independent 
proceeding for the survey and identification of the church lands in Alaska, the | 
ownership of which was secured to the resident members of the church by the. 
treaty of cession. ; 

The seope of paragraph 24, in the ‘pended departmental regulations of. Ju une 3, 
1891, is limited to the consideration of private claims, and the claims of the 
Greco-Russian church, when asserted adversely to an application to enter lands 
for townsite purp | 


Assistant Aoi y- General. Van Devanter to the Secretary of the Interior, 
December 11,1897, 3 (H. G.) 


I have the ee to acknowledge the receipt of your reference dated 
October 28, 1897, of papers relating to the status of the lands claimed 
by the Greco-Russian church, in the District of Alaska, witli a request 
for an Opinion as to the correctness of the decision of the Commissioner 
of the General Land Office of January 19, 1897, on survey number 59, in 
said district, and also for reconsideration of departmental decision of 
_ March 21, 1896, (22 L. D., 330) in connection with paragraph 24 of regu- 

lations of June 3, 1891, (12 L. D., 583) as amended February 17, 1896, 
(22 L. D., 119) to determine the legality of such latter decision. 

Accompanying this reference. is a communication of September 27, 
1897, from the State-Department transmitting, for the consideration of- 
this Department, a copy of a letter from the bishop of the Greco-Rus- 
_ glan chureh of Alaska and the Aleutian Islands, which was presented 
to the State Department by the sharee VAffaires of Russia. at this 
capital. 

The Bishop Nicholas, in his letter, complains that certain property in. 
Alaska belonging to the orthodox church has been appropriated by 
other parties in violation of article 11 of the treaty between the United 
- States and Russia, concluded March 20, 1867, and requests: 

1. That a commission should be sent to Alaska to survey and determine the bound- | 
aries of the church lands. . 

2. That the church should be put in possession of those lands at Unalaska, Bel- 
kofsk and Kadiak, which were recognized by Mr. Jackson as corresponding to the | 
. plans and descriptions signed by Mr. Peshtehurof. 


3. That the plan which he submitéed last year, concerning their possession ‘i St. 
Michael’s, should receive the governinent’s san etion: o 8 


The bishop’s letter contains another ground of emia which is’ 
not submitted for your consideration by the Departm ent of State, 
namely: ? 

(d) Lastly, that. the Alaska Trading Couvany should be ordered to pull down such 
of their buildinga as were placed on our land after the 14/26th of July, 1897, and to 
move our house back to its old place, with the alternative of paying us the sum of 
$5,000 for the land unlawfully taken from us, | | i 
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As complaints of the nature of this last one can only be considered | 
by the courts it was probably for that reason eliminated by the Depart- 
ment of State from the matters referred to this Department. 

[t appears that the communication from the Department of State 
was, on September 30, 1897, referred by you to the Comuissiouer of the 
| General. Land Office for report thereon and that on October: 25th the 
report of that officer was received. In this report the Commissioner 
states that survey No. 59, in Alaska, applied for by Marcus E. Sloss; 
under the act of March 3, 1891, (26 Stat. , 1095-99) embracing 109.07 
acres of land, at St. Michae?’s, Alaska, was on January 19, 1897, sus- 
pended on account of irregularity in shape, since which date no farther 
action has been taken in the premises. Prior. to this action by the . 
Commissioner of the General Land Office, it appears. that, under date 
of June 8, 1896, he notified Bishop Nicholas that such survey included 
-in its exterior boundaries certain lands occupied. by the church at that 
point, and that the survey excluded only 1.20 acres around the ehureh; 
that under section 14 of the act of Congress of March 3, 1891, supra, all | 
tracts of land, not exceeding six hundred and forty acres in any one 
tract, éacupiéd as missionary stations in the district of Alaska, were | 
excepted from entry under said act, and the piano was erases to” 
furnish the General Land Office 


with a diagram and description showing such ainouue of land, not exceeding six 
hundred and forty acres which you (the bishop) desire reserved for said church at 
St. Michacls, that this office (General Land pice) may. cave same excluded from the 
claim of said Marcus E, Sloss. ; | 


No response appears to have been made to Said letter, but the survey 
having been suspended the failure of the bishop to respond is not 
material. The suspending of the survey did not iu any manner affect 
the claim of the Greco-Russian church but left that matter wholly 
undecided. The letter of the Commissioner to the bishop does not pur- 
port to be a decision, but there is an error therein which ought not to 
‘pass unnoticed. Any claim of the Greco-Russian. church .respecting 
lands in Alaska must be either (1) a title existing at -the time of and 
protected by the treaty, or (2) aright to possess and occupy public lands — 
as missionary stations under the acts of Congress hereinafter cited, 
Whatever lands were owned by the church at the time of the cession 
continue to be owned by it without diminution or enlargement in quan- - 
tity, so that the extent of the claim. at the time of the cession is its limit 
now. The possessory right conferred by Congr ess does not affect lands — 
owned by this church at the time of the treaty but only extends to | 
public lands “now occupied as missionary stations,” not exceeding six 
~ hundred and forty acres in any one tract. In the one instance the eclaiin | 
is limited to the land ownéd at the time of the cession, and in the other 
tothe land oceupied for missionary stations. In neither instance is the. 
extent of the claim dependent upon or affected by the present desire 
or request of the peaee as seems to be implied in the letter of the 
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~ Commissioner. It shonld be noted, however, that. the Greco-Russian — 
church has not asserted any claim to public laiids occupied as missidh: : 
ary stations, but has evtirely confined its claim to the assertion of a - 
right and title obtained from Russia, and protected by the treaty. 

If the Sloss survey had been approved by the Commissioner, Sloss 2 
would have been required to apply, in writing, to the propér officers in. 
Alaska for permission to make proof and entry of the stirveyed land 
and to give notice thereof by publication, reciting the tiatne of the. 


applicant, the geographical location of the latid, the place and date of... 
making proof, and the names of for witnesses by whom it was pro- — 


posed to establish the right-of entry: This publication is niade in the ~ 
newspaper nearest the land, and copies thereof must be posted in con: 
: spicuous places thereon. Upon the day appoiited for making the proof - 
any person thay appear and protest against the allowance of the entry, . 
or inatigurate a contest. (Departmeutal Regulations 20, 22,12 L. D., 
583, 590-1). In thismanner any claim by the church to any part.of the 
land ineluded within the application to enter could be fully protected. 
Perhaps it was the intention of the Commissioner of the General Land 
Office, by his letter of notifieation to Bishop Nicholas, to afford the lat- 
ter ample opportunity to assert any claim of the Gréco- Kissian church 
to the tract then in question. 
_ The only legislation affecting missionary stations in Adakes is | found 
in section 8 of the act of May 17, 1884, (23 Stat., 24) and sections 11=14 
of the act of March 3, 1891, (26 Stat., 1095). The fitst act extended to 
| Alaska the laws of the United States relating to wining claims, but — 
expressly withheld the general land laws from operation tlierein, and 
the second act authorized the entry in that district of lands for town- 
sites and for the purpose of trade-or manufacture. Both statutes con- 
tained reservations excepting from entry thereunder lands occupied as - 
missionary stations. The reservation in the act of 1884 reads: 
‘Provided, tliat the Indians or other persons in said district shall not be disturbed 
in the possession of any lands actually in their tisé of occtiipation or pow claimed . 
by them, but the terms under which such persons may acquire title to such lands 
. is reserved for future legislation by Congress... .. And provided also, That the 
land not exceeding six hundred and forty acres ait any station now occupied as — 
missionary stations among the Indian tribes in said section, with the imprevements 
thereon erectéd by or for such societies, shall be continued in the o¢cupanicy of the 
several religious societies to which said missionary stations respectively belong” . 
until action by Congress, . 


_And the reservation in the act of 1891 reads: | 


And all tracts of land not exceeding six hundred and forty acres in atiy one tract, | 


now occupied as missionary stations in said district of Alaska, are ereny excepted . 


from the operation of the last three preceding sections. 


That the -provisions of these two statutes authorizing tive entry and 

acquisition of land in Alaska are necessarily limited to. public land, is 
-. obvious, for the reason that the United Statés cannot dispose of land 
which is not public, Any land, the right and title to which was 
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acquired .from’ Russia by the Greco-Russian chureh is not public land 
and is not subject to entry or acquisition under these statutes. Inde- 
pendent y of these private lands the acts of 1884 and 1891 gave this 
church a possessory claim to such public Jands, not exceeding six hun- 
dred and forty acres in any one tract, as were then occupied by it as 
missionary stations, but no manner of securing title thereto has been 
provided by Congress. The words “now occupied” in these two stat- 
utes refer to the dates when the same were approved. and hence only . 
_ reserve and protect such land as was then used as missionary stations. 
Catholic Bishop of Nesqually v: Gibbon (158 U.S., 155, 167, 168.) — 

The departmental decision of March 21, 1896, (22 L. D., 330), taken 
in connection with paragraph 24 of the Regulations of June 3, 1891 
(12 L. D., 583) as amended February 17, 1896 (22 L. D., 119), appears to — 
have announced a proper conclusion. It is based upon a former com- | 
plaint of Bishop Nicholas, in which he requested that this popeenen 
give orders : 


First. To have the lands unlawfully taken returned to the orthodox parish in 
Sitka, 

Second. To have a survey made of all the church lands in Alaska. 

Third. To affirm the right of ownership of the parishes to their lands in the same 
manner as it was given them by the Russian government at the time Alaska was 
- transferred to the American government. 


It was said in that decision: 


In reply to the second and third requests, it ‘can only be said that Congress has. | 
not provided any method by which the extent or title of these claims can be deter- 
mined, and until then, this Department can not pass upon them, (and further:) As 
to the inclusion of any church property within the limits of an executive reserva- 
tion, it is quite clear that the President has the authority to modify any order 
reserving land by reducing the limits of the reservation so as to exclude that erro- 
nionsly included. See opinion of Assistant sae General Hall, dated niece 
27,1896. (22 L.D. , 330, 336). 


Referring to the property. of the Greco- Russian church at Sitka, 
known as the Cathedral Church of St. Michael and the Church of the 
Resurrection, the opinion of Assistant ex tlGrney General Hall, above 
cited, (unpublished) says: > 7 


This property was never delivered to the United States as pr operty acquired by 
‘them under the treaty, and, in my opinion, it should be treated as the property of 
_ the Greco-Russian church, to the extent that it was set apart by the commissioners | 

hereinafter referred to, pursuant to the treaty of 1867, until Congress shall take some 
action thereon. The Department of the Interior is without power to grant the relief . 
asked for, as the public surveys have never been. extended over Alaska, and Con- | 
gress has not yet provided the means of ascertaining to what extent the Greco- 
Russian church is entitled to property in Alaska. 7 
Present relief can be granted, however, by the President; if the church has been 
deprived of some of its property by exeeutive order, that order can be modified 80 
as to re-instate the church in possession of such property: as was turned over to it 
by the commissioners afor esald. 


| Thereafter, (29° Stat., 883) the former executive order of June 21; 1890, 
was modified and the. reservation created thereby diminished by exelud- 
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ing the property mentioned as belonging to the Greco-Russian church 
at Sitka. The nature, extent and character of this property is set forth 
in the former departmental decision (22 L. D., 330, 332), and is found 
in inventory “ B,” made by the commissioners appointed. by the respec-. 
tive governments to make the transfer of Alaska to the United States. 
‘ These commissioners furnished certificates to the persons holding prop- 
erty in fee simple at Sitka, and “distinguished between public and 
private property.” Their duties were simply ministerial, and the mak- 
ing of these inventories was simply a matter of convenience and a method 
of determining prima facie what property the government should 
appropriate to itself for the time being and what should be left to the 
Individual proprietors. Kinkead v. United States, 150 U.S8., 483, 494. 
No other place in Alaska, except Sitka, was visited by the commis- 
sioners, whose report shows that fact and particularly that “ Kodiak” | 
was not visited and that no action was taken touching the affairs of 
that place. 
With the exception of Sitka, there is not even a prima facie finding e 
by these commissioners of the nature and extent of the property of the — 
. Greco-Russian chureh in’ Alaska, although the Russian commissioner _ 
did make a report as to the claims of the church in the settlement of 
Tlluluk, on the Island of Ounalashka, on June 2-14, 1868, about eight — 
months after the formal: transfer of the ceded territory—a report in | 
which the commissioner of. the United States did not join. This paper, - 
as Dr. Jackson remarks in his communication referred to in the letter 
of the Commissioner of the General Land Office accompanying your 
reference, is an indication of the land claimed by the Oriental Greek 
Church at the time it was made; but Dr. Jackson states that the land. 
claimed covers ground upon which stands the United States custom 
house and two private residences, and that at. the time the Russian 
Commissioner made the declaration for the church, the lots so occupied 
by the custom house and these private residences. were occupied by 
_ Koh and Company, in buildings secured by them from the Russian-. 
American Company. 
The failure of the commissioners to jointly inventory or issue certifi: 
cates for church property, at ally place other than Sitka, does not. 
defeat the claim of the church to lands then owned by it.- in Kinkead 
vy. United States, supra, the supreme court says: | ? 
It is quite. clear , however, that it was never intended to invest the commission- 
ers with. judicial power to determine the title to property in Sitka; or to pass 
finally upon the question whether a particular building passed under the treaty or 
not. .... The truth is, the powersof the commissioners were simply ministerial, 
- and: the making of inventories simply a matter of ‘convenience, and the method of 
determining prima facie what property the government should appropriate to itself 
for the time being, and what should be left to the individual proprietors. To treat 
this inventory as binding either upon the government or individuals would be to 


acknowledge that the commissioners were invested with judicial powers to Gobiermune, 
the uae to property. - 


A860 DECISIONS RELATING TO THE PUBLIC ‘LANDS. 
_ Article II of the treaty of cession contains the following guar anty: 


| In the cession of territory and dominion made by the preceding article are included 
_ the right of property in all public lots and squares, vacant lands, and all publie 
buildings, fortifications, barracks, and other edifices which are not private indivia- 
ual property. It is, however, understood and agreed, that the churches, which have 


been built in the ceded territory by the Russian goverument, shall remain the props . | 


erty of such members of the Greek Oriental Church resident in the territory as — 
may choose. to worship therein. ‘(15 Stat., 539, 541.) ; 


The present jurisdiction of this Depar tment over any Greco. Rageian 
church lands or missionary stations in Alaska, extends only to excluding 
the same from entry and acquisition by others under the mining, town- | 
site and trade and manufacture laws aforesaid. Since only publie - 
-Jands, not otherwise reserved by law, can be disposed of under these 
laws, it necessarily follows that the Department must in each: case 
determine whether the land sought to be entered is public land and 
whether it is by law reserved for missionary. stations or otherwise. To 
this extent, and as a necessary incident or condition to the allowance 
of mineral, town- site, trade or manufacture entries, is the Department. 

now empowered to determine the rights of the Greco-Russian churel in 
Alaska, whether it be to church lands claimed in fee under the treaty 
of cession or to missionary stutions, 0 only the possession of which is 
claimed under the acts of 1884 and 1891. _ 

= There has been no legislation authorizing or providing au y senate 
and independent proceeding for the surveying and identifying of the 
church lands in Alaska, the ownership of which was secured to the 
resident members of the ehureh ‘b y the treaty of cession. 
Inthe report of the Commissioner of the General Land Office, refer- . 
ring to the report of Dr. Jackson upon the claim of the Oriental Greek 
~ Church to Jands in Alaska, appears this statements. | | 


It weal appear that reculations of June 3, 1991, inewaed May 6, 1895, under 
which Dr. Jackson acted, ate not in harmony with the opinion of Mareh 21, 1896, 
supra, inasmuch as said regulations require that the board provided for Cain all | 
inquire into the title to the several private land claims held therein under Russian 
conveyances, and to fix and determine the proper metes aud bounds of the same, 
as originally granted and claimed at the date of our acquisition of said Territory,” 
while the opinion holds: ‘That Congress has not provided any method hy which 
- the extent or title of these claims can be determined.” 


The Commissioner of the General Land Office is in error as to the 
scope of departmental regulation 24, for it applies solely to. private 
claims and the claims of the ieee: Russian church when asserted 
adversely to an application to enter lands for town-site purposes. | 

The departmental decision of March 21, 1896, was directed, as. before - 


; stated, to the request of Bishop Nicholas on a foetet oecasion to have a 


survey made of all the church lands in Alaska, and to affirm the right 
of ownership of the parishes to their lands in the same manner as it 
was even them by the Russian government at the time Alaska was - 
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: transferred to the. government of the United State and it v was only in 
— reply to these requests that it was said that, | 

Congress has not provided any method by which the extent or title of tiene: claims 7 
can be determined, and autil then,.t 1). this Department can not pass upon them.’ | 
, It follows, that so far as can be ascertained by. the report of the. 
Commissioner of the General Land Office, his decision of January 19, _ 
1897, in suspending survey No. 59, for irregularity i in shape, does not . 
affect any claim of the Greco- Bussian church,-and that the depart- 
mental decision of March 21,1896, as applied to the questions then 
before the Department, and as far as applicable to the facts. presented 
now; is correct. | 

_ No commission can be appointed to survey and determine the bound- _ 
aries of the church lands in Alaska, nor can any confirmation of exist- 
ing: church title be made, without further action by Congress. 7 
If private parties have wrongfully encroached upon church lands 
and have ousted the church from the possession thereof, the Depart- 
ment has no authority or means of restoring the physical possession to 
the rightful owner, that being a matter exclusively within the SRENG: 
tion of the courts. 

Approved, December 11, 1897. 

C.N,. Buiss, Secretary... 


PRACTICE—MOTION FOR REHEARING, 


HALL v. MITCHELL. 


A proposition to pay the costs of arehearing, if one should be ordered, can not be con- ~ 
sidered in aid of a motion for a new trial. 


A second motion for a rehearing based upon the same alleged newly discovered evi- 
| dence, considered and passed upon in the disposition of a: former motion 208 
rehearing in the same case, should not be entertained. 


Secretary Bliss to the Conimisstoner of the eeneial Land Office, oeaber . 
OW. V.D.) 7 ' 11,1897, (6.3. W.) | 


WN. ‘Mitchell, on September 19, 1893, made homestead entry No. 
277, for the NE. 4 of Sec. 11, T. 21 N., R.2 B., at Perry, Oklahoma. On 
September 27, 1893, Aurelius C. Hall filed affidavit of contest against — 
said entry, alleging prior settlement. On the hearing the register and — 
receiver found in favor of Mitchell. Your office, on appeal, reversed 
the local office and directed a division of the land between the parties, . 
basing the decision upon doubt as to who was the first settler. From _ 
this decision the case came before the Department, on appeal by both 
parties, and on June 30, 1897, your office decision was POV ORSet and the 
entry upheld. Hall V. Mitehell, 24 L. os 584, | 
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“Hall filed separate motions—one for voviéw of the last named deci- 

sion; and oné for rehearing, based on newly discover ed evidence. 

~ On September 27, 1897, the motion for review was denied. The 
plaintiff served copy of his motion and. affidavits for new trial on 
defendant, and defendant replied. by counter- affidavits. On examina- 
tion this motion was denied. (See 25 L. D., 294.) The plaintiff has | 
filed what he denominates. a petition for the exercise of supervisory _ 


authority arid for new. trial. Said petition is substantially @ second | 


- motion for rehearing, based upon the same alleged newly discov ered 
— evidence, which was the basis for the former motion. | 

An examination of the record of the former motion for ccneating on 
file in your office discloses the fact that the affidavits filed by plaintiff 
have been detached and withdrawn, and are now the predicate for a 
second inotion. They are not re-filed in support of others filed for the. 
first time, but are the sole affidavits filed in support of. the pending 
petition. The only matter contained in said petition, not heretofore 
presented and considered, is the suggestion that plaintiff is willing, in 
order to obtain a eeleatine: to be charged with the costs of the same, 
including a reasonable attorney’s fee for defendant, and the further 
suggestion that the former motion was disposed of without due consid-: 
eration. 
_ Jn reference to the former motion,-it may be proper to say that it was 
treated as a motion entertained, but denied on consideration. The 
record was re-examined in connection with the affidavits filed by plain- 
tiff as newly disvovered evidence, and the affidavits filed by defendant 
in response thereto. The conclusion reached was not inadvertent, but 
the legitimate outcome of the record facts as presented. | 

In reference to the proposition to pay the costs of a rehearing, if the 
Department should see proper to require the plaintiff to do so, it must 
be held that’ such proposition is not a legal or proper. ground for 
rehearing. Where the right to such rehearing is shown to exist, it 
should be granted upon usual terms, and where proper and legal grounds 
are not shown, the motion should be denied without reference to costs. 
A second motion for rehearing, based upon the same ‘alleged newly 
discovered evidence, considered and passed upon in a former motion for 
rehearing in the same case, should not be pene The petition i is 
accordingly denied. 


PRACTICE—APPEAL-SECOND CONTEST-—-SETTLEMENT—CONTESTANT, 
| PRYOR ET AL. v. Couc. i 


' In computing the time within which an amieel must be filed mae day of the s service 
of the notice of decision must. be excluded. 

A second contest filed subject to a, pending suit abates in fhe event of cancellation | 
under the prior proceeding’ , | 
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Presence: within the Territory of Oklahoma (on railroad track adjacent to ah land. — 
claimed) at the hour of opening. disqualifies a settler who Boes upon the land at | 
such time. 


The preferred right of a ‘ewedecatul contestant should not be noneidered until aan 


right is asserted by an application to make entry thereunder. 


Secretary Bliss to the ante usin of the General Land Office, Dee 
(W..V. D.) - 11,1897, 0 (C. W. RP.) 


August 12, 1896, you transmitted the appeals of David C. Pryor, 
Hugh L, Ewing and John M: Couch from the decision of your office of 
January 28, 1896, in the case of David C. Pryor and others against 
John M. Couch, involving lots 1, 2, 3, 4, 7, 8, and 9, being. fractional 
parts-of the NE, 4+ of Sec. 9, T. 1 N, R. 3 W., Ollalona land district, 
Oklahoma Ter sritory.. 

The record shows that, neil 25, 1889, John M. Couch made home- - 
stead entry of the above described tracts: May 28, 1889, David C. Pryor 
filed an affidavit of contest against said entry, charging the entryman 
with premature and unlawful entry into the Territor y, and asking that 
' said entry may be canceled as to lots 8 and 9:. June 18, 1889, Jerome 
Monk filed an attidavit of contest against said entry: July 18, 1889, 
_ dames A. Robinson filed an affidavit of contest: July 25, 1889, James . 
‘Thompson filed an affidavit of contest: July 27, 1889, Hugh L. Ewing 
filed an affidavit of coutest, charging the entryman with having entered 
the Territory prior to twelve o’clock, noon, April 22, 1889, in violation — 
of the President’s proclamation: August 6, 1889, J Baek England filed 
an affidavit of contest, charging that ouch hater the Territory prior | 
to twelve o’clock, noon, ‘April 22, 1889, in violation of the President’s 
proclamation of March 23, 1889, and that he was thereby disqualified 
to make entry, and alleging that he (England) settled upon lots 1, 2,3, ~ 
and 7 of said NE. 4, on May 19, 1889, prior to any settlement or resi- 
dence by the entryman. October 3, 1890, England filed a plea of inter-— 
vention, and July 18, 1891, filed a disclaimer as to lots 8and9. The 
_ motion to intervene was overruled by the local officers, but their ruling 
was reversed by your office by letter, dated September 30, 1892, and it 
was held that to avoid a multiplicity of suits, England’s motion to. 
intervene should have been allowed, since he alleges a prior right to 
the land as’ the first legal settler, and the local officers were directed 
to order a hearing on his allegations, as intervener. 4 

March 9, 1892, Pryor filed a “cross complaint” against Monk and 
aheinpsoii, sharaing Monk with “soonerism,” and that Thompson had ~ 
not made settlement on the land, as alleged. 

A hearing was had, and all the parties appeared: with the exception 
of Robinson, who made default. 

- February 20, 1895, the local officers rendered their decision, 1 recom- 

mending that Couch’s entry be canceled. Couch, Ewing, England and. 

Monk appealed. Your office: held that as Thompson did not initiate 
his contest within three months from the time he claimed to have made 


_ 
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settlement, his contest should be dismissed ; that Ewin: g's contest Was 
subject to the final determination of Pryor's, and when Pryor proved 
the allegations of his contest there was no further necessity for Ewing's. 
contest, and that it died by operation of law; that En gland’s settlement 
was good as against all the world, except only the entryman and the 
government. It was further held that Pryor was entitled to a prefer. 


ence right to lots 8 and 9,-and. Couch’s entry was held for cancel-. 


? lation, subject to the superior rights of En gland as to lots 1, 2,3, and 7, 

and the rights of Pryor as to lots 8 and 9. Pryor, Ewing and Couch 
have appealed from your judgment to the Department. 

The attorney for the contestee has filed a motion to dismiss Ewing’s 


appeal, on the ground that it was not filed within the time prescribed. 


| by the rules of practice, It appears, however, that the attorney for 
_ Ewing accepted service of: the decision of your office May 7, 1896, when . | 


the time for filing an appeal began to run.. But that day should be 


excluded in computing the time, and as the appeal was filed on July 6, 
1896, it was filed within the time required by the rules of pice: 
Dober v. Campbell ef al., 17 L. D., 139; McLeod v. La Rock, 18 L. D., 
137; Shields »v. McDonald, Td., 478, The motion to dismiss Ewing's 
appeal is therefore denied, and it will be disposed of on its merits. 

The facts relative to Couch’s presence in the Territory on the day of 
opening are not disputed. t is shown by the testimony in behalf of 
Pryor that at the hour 0° noon.of April 22,1889, Couch was on the 
track of the Santa Fe raijJroad, at a point ten or eleven miles from 
the nearest exterior line of the Territory, and where the railroad track 
crosses @ corner of the land in controversy, and stepped from the rail. 


road track upon said land. He was clearly disqualified to take.a home-. 


stead in the Territory (Smith v. Townsend, 148 U.S., 490; Hershey ». 
Bickford et al., 23 L. D.,.522), and the contest of Pryor was properly 
‘sustained by your office. | | 

Your action in dismissing the contest initiated by Ewing subse. 
quently to Pryor’s contest is clearly correct. Curtin et al. v. Morton, 
22 L..D., 91; Spencer v. Blevins ef al., 12 L, D., 318. 

Pryor, 3 in his appeal, insists that your office ‘decaion was erroncous | 
in consolidating the subsequent contest of England with bis {Pryor’s) 
contest, inasmuch as it appeared on the face of England’s affidavit that 
he had no settlement claim to the land that would entitle him to be 


7 heard, as against. the entry of Couch, upon his claim of settlement, and | 


— that said decision is erroneous in passing upon his (Pr yor’s) preference 
right as a successful contestant, at a time when there was no. applica- 
tion pending to exercise such right. ; 

The objection to your office decision that the question of Pryor’s 
preference right of entry was not in issue and should not have been 
passed upon is well taken. That question should not be considered | 
until a preference right i is asserted by an application for the land, when 
the question as to whether Pryor has waived his right, except as to 
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a lots 8 and 9, avd also’ England's claim to lots 1, 2, 3 and: 7, may prop- 
erly be raised and determined. Mundell et al. ». Lane, 29 L. D.,; 225 
Betts v. Shumaker, 21 L..D., 461; Saunders #. Baldwin,. 9 IL. D., 391 
Moore v. Lyon, 4 L. D., 393. 

With these modifications, the decision appealed from is affirmed. 


PRIVATE LAND CLAIM—SURVEY 
HEIRS OF NICHOLAS RODRIGUES, | 


Ap application for the survey of lands alleged to be embraced within a Spanish 
grant must be denied, where it appears from the record that the official survey 
of said grant, on which patent issued, was made after due notice to the parties 
interested, apparently followed the lines fixed by the Spanish authorities, and 
was acquiesced in for a long term of years. 


e . Secretary Bliss to the Commissioner of the General Lana Office, December 
(W. V. D.) . 3 11, 1897. - a (EF. B,) 


Frederick T. Laird aiming to represent the heirs of Nicholas Rod- | 


riguez filed on October 21, 1896, with the. United States surveyor gen- 
eral at Tallahassee, Florida, an. application for survey of an alleged 
unsurveyed Spanish concession embracing Jand situated on Anastasia 
Island, Florida, in township 7 south, range 30 east. The application — 
was rejected by the surveyor. general and your office on May 6; 1897, 
‘affirmed this action, from which decision Laird appealed. : 
The facts in relation to this claim which control the decision of the 
Department must be found in the reports of the board of land commis- 
sioneérs, and of the register and receiver of the district of Kast Florida 
acting as commissioners under the 4th section of the act of Congress of 
February 8, 1827, (4 Stat. , 202), and of the subsequent action upon this 


. claim by Goren ess and the Executive Department. 


| From‘an exainination of these sources it appears s that the concession 
to Lorenzo Rodriguez was made by Quesada, military governor of 
Florida in February, 1798—and was surveyed by John APAvers Sep- 
tember 16, 1804, for Lorenzo Rodriguez. | 
The surveyor general of Florida submits with his report upon is 
rejection of this application the following translation of the return of 
said survey.. : 


Don Lorenzo Rodriguez—By virtue of the commission which has been conferred 
on me by his Excellency Don Henry White political and military governor of this 
province, ete. 

I certify that I have measured and delineated to Don Lorenzo. Rodriguez a piece 
of land which contains a hundred acres situated in the island of Saint Anastasia, 
contiguous on the south with the high road which leads to the tower, on the cast 
with the quarry where stones are dug, north with the shore and west with the 
sacatal (a place where grass erows). Whose space and demarkations are those 
which the preceding plan denotes and wh erefore. I attest it in St. Augustine, Florida, 
September 16, 1804. | 

Jno. Travers. 
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~The olaini of Lorenzo Rodriguez v was presented to the head of land 
commissioners on November 24, 1823, by Nicholas Rodriguez as S SOW 
by the following extract from the minutes of the board. 

Nicholas Rodriguez presented his memorial to this board, praying confirmation of 
title.to one hundred acres of land lying on St. Anastasia island, with a certificate by 
the notary of the government, stating that memorialist came into possession of said 
lands as one of the heirs of his deceased father, Lorenzo Rodriguez, and dated the 
' 26th of February, 1817; also, a certified copy of royal title to Lorenzo Rodrigues, by 
Governor White, dated the 9th of January, 1805 ; which are ordered to be filed. 

American State Papers—D. G. Ed. Vol. 3— 677. . 

On June 21, 1824, Nicholas Rodriguez was permitted by the board to withdraw his 
claim for 100 acres on St, Anastasia Island, for the purpose of ee the mismorial 
thereof. American State Papers—Vol. 4961, : 


The minutes show that the case of Rodvipdes was next eallea on. 
September 10, 1824, and not being prepared for trial was continued— 
(Vol, 4268) bil on the next day (September 11,) the case was taken 
up and confirmed as shown by the following extract from the minutes 
of the board. “Gabriel W. Perpall for 335 acres—Mariano Berta for 
166 acres; same for 200 acres—Nicholas Rodriguez 300 acres” which 
were confirmed. American State Papers—Vol. 4—268.. 

The minutes of September 30, 1824, SHOW the following action to have 
been taken in this case— 

On motion of the United States eos the case of Nicholas Rodriguez for 300 
acres of land, waa opened, and ordered to stand over for further investigation. 
American State Papers—Vol. 4—270. - 

There is no record of any other action on the case by the old board 
of land commissioners, so far as 1t appears from the American State 
Papers—but after the act of February 8, 1827, making it the duty of 
the register and receiver of the district of Hast Florida, to examine 
and decide all claims and titles to lands in East Florida not theretofore 
decided by the former board of commissioners, sixteen cases which were 
omitted from the abstracts of the old board of commissioners, which 
included the claim of Nicholas Rodriguez, were sent back from the 
General Land Office to the register and receiver for their report. 

On January 29, 1829, they submitted a report of their action on 
private land claims in sail district, in which was iucluded Abstract 
No. 15—of sixteen cases sent back. from Washington to the register 
and receiver for their report embracing the claim of Nicholas Rodriguez. 
Upon this claim they report as follows: : 

Quesada conceded this land to Lorenzo Rodriguez, in 1 February, 1793. On the | 

death of Lorenzo, Nicholas, the son, became the purchaser; and the ‘petition and 
sale of Lorenzo was confirmed by an official act of the Spanish government, on the. 
18th September 1816. The land was confirmed to the present claimant, by the board 
of land commissioners, on the 11th September, 1824. It is situated on Anastasia 
island, ata place called Buenavista, and on a creek. called Cano de la ee near 


the light- house. 
American State Papers—Vol, 5—420, 


The Temater and receiver did not pretend to examine into ihe claim 
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or to render any decision enero: as to sicier it should or should not 
be confirmed, but they merely reported it as having been confirmed by 
the board of land commissioners on September 11, 1824, and omitted 
from their abstracts—although the minutes of that board Show that on 
September 30, thereafter, said case was on motion of the United States 
_ Attorney opened and ordered to stand over for further investigation 
and that no action was afterward taken in said case until submitted to 
Congress by ‘the report above referred to. 

If the foregoing abstracts from the minutes of the eer) of land com- 
missioners show all action taken by the board on said case it would 
seem that it was inadvertently submitted to Congress for its action. 
However, Congress by the act of May 26, 1830, (4 Stat , 405) took action 
upon this report and by the first section of said act provided: | 

That all the claims and titles to land filed before the register and receiver of the | 
land office, acting as commissioners, in the district of East Florida, under the quan-- 
tity contained in one league square, which have been decided and recommended for 

confirmation, contained in the reports, abstracts aud opinions, of said register and 
Teceiver, inameniittetl to the Secretary of the Treasury, according to law, and referred 
by him to Congress, on the fourteenth day of January, one thousand eight hundred — 
and thirty, be, and the same are hereby coufirmed, etc. 

Whatever may be the area of this claim, it is certain there was but. 
one concession to Lorenzo Rodriguez and that was the concession made 
to him by Quesada in February, 1793, which was surveyed by Travers for 
Lorenzo Rodriguez September 16, 1804, and which after his death passed 
into the possession and control of. Nicholas Rodriguez, by pa and 

- was confirmed to him September 18, 1816. 7 

~ When tlie claim was presented to the board of land’c commissioners it 

had been surveyed, and the surveyor certified that he had “measured 
and delineated” to Rodriguez, a piece of land which contains one hun- 
dred acres situated on Anastasia island, giving such definite boundaries 
that any error in the survey, should have been detected. No reason is 
apparent why the petition or inemorial of claimant was changed from 
one hundred acres.to three hundred. At all events it does not appear 
that it was the intention to apply for confirmation of any other con- 
cession than that made by Quesada in 1793, and surveyed by Travers 
in 1804. It may have been known that there was a greater quantity | 
within the limits of the Travers survey thanone hundred acres and that. 
the amendmeut as to quantity was made as a precaution to cover the 
full area within the linés of the survey. 


| Nicholas Rodriguez in presenting. his memorial to the board for con- — 
 firmation of title to one hundred acres of land in Anastasia island, 


exhibited with it “a certified copy of aroyal title to Lorenzo Rodriguez. 
by Governor White dated the 9th of January 1805.” 
The records show that. the royal title which was issued by Governor 


White to Rodriguez was for the land surveyed,.and that the survey was | 


made to delineate and mark the boundaries of the concession made to 
Rodriguez by Quesada in 1793, as the s surveyor states in his returns 
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that it was made “by virtue of the commission which has been. con- 
ferred on me by his Excellency, Don Henry White, political and military 
governor of this province, etc.” _ 

Upon this theory the board of commissioners, had no authority to 
confirm to Rodriguez any other land than that embraced within the 
limits of the survey, whatever may have been the true quantity within 
the boundaries as surveyed. If the royal title issued for the lands as 
delineated and marked by.the survey, the grantee would be entitled to 
all lands within the boundaries as platted and returned by the sur- 
veyor, whether the quantity was greater or less than that computed by 
him, and it cannot be assumed that a recommendation for confirmation — 
of a greater quantity than that enibraced within the limits of the actual 
survey upon which the royal title issued would entitle the claimant to 
any other greater quantity of land. 

On the 27th of Match, 1837, snort after the act of Congress. con- 
firming this. grant, I Maria R. Rodrigues, the widow of Nicholas Rodri- | 
guez to whom the property was devised, cn it to mee B. Gould and 
described it in the deed as follows: 

All that tract or parce] of Jand situated in the north west end of inustaate island | 
and directly in front of the city of St. Augustine consisting of ore hundr ed acres— 
more or less, being the same land that is described in a coucession from the Spanish 
government to Lorénzo Rodriguez on the 16th day of February, 1793, and which was 
surveyed by John Travers in 1804, by order of the Spanish government and ab that 
time confirmed by royal title by Governor White. 

The significance of this admission is that it corroborates the state- 
ment that the concession by Quesada in 1793, was the same land, that 
was surveyed by Travers in 1804, upon which the royal title issued and © 
that.it was the land confirmed to Rodriguez as there is no evidence 
whatever of any other grant to him. 

This claim was surveyed in 1850, by epee Surveyor A. M. Ran- 
dolph, who was instructed to rence a8 extensively tS practical notice 
of his contemplated surveys, and that . 
when any of those.claims are based upon Spanish surveys which may be confirmed. to 


the full extent by act of Congress or surveys confirmed by final decrees eee you 
will locate them with strict conformity to those surveys. 


There is no evidence whatever, except the uncorroborated statement 
‘of applicant’s attorney that his survey was not made in. full compliance 
with his instructions or that the lines of the Travers survey were not 
followed and retraced. The mere fact that his computation of the area 
showed it to contain. 126.40 acres, does not: impeach the correctness of 
his survey, because as stated by the surveyor general in his report, 
usually the United States surveys differ in acrea ge from the Spanish 
surveys, and sometimes much greater than in this case. | 
The claim now asserted for the first time that this concession was for 
300 acres “ distinguished in Spanish lines in two parts,” of which one 
portion was surveyed upon which the royal title issued and that title 
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to ties remaining portion had been deferred for uses and occasions 
detailed i in the Spanish archives is not supported by the record. . 

On April 14, 1894, a patent issued in conformity to the Randolph 
- survey, upon the application of the attorney for claimants in this appli-. 

cation and no question was then raised as to the correctness of that 

survey. The reasons for the rejection of this application are presented 
with great force in the closing paragraphs ‘of the Footy of the sur-. 
veyor- “general of Florida, in which he Says: | 

This claim was surveyed forty-six years ago, and for that len gth of jams the sur- 
vey has been acquiesced in by all parties, the record appears to show that all parties 
interested had due notice of the survey being macle, and in the absence of proof to 
the contrary it would appear that the survey was satisfactory to the interested 
parties who were contemporary with the BUEy ey and patent for said claim: issued 

April 14, 1894. 

A great many of the statements of the applicant are disproved iy the record, 
other statements are not verified, and consequently his deductious therefrom are 
- either erroneous or of no effect in disproving the record; and do not show sufficient 
' reasons for a new survey of this concession. 

This claim has been fully satisfied by the patent issued April 14, 1894, 
and your decision affirming the action of the sever general rejecting. 
this application i is affirmed, : 

MINING CLAIM—PROTEST—ADVERSE—CO-OWNER. 
THOMAS ET AL. % ELLING. 


If the protest filed against a mineral application, does not preseut such a claim as ia 
contemplated by the statute, it should not be treated as an adverse; and the 
' fact that suit thereon has been commenced i in the courts will not require the 
Land Department to recognize the claim as an adverse within the meaning of 
the Jaw. - 

A protest based on alleged co- peieaies is not an adverse claim that requires the insti- 
tution of judicial proceedings in a court of competent jurisdiction; but the Land 
Department may await the result of pr poceuiuee so begun in such a case before 
giving further consideration to the protest. 

The cases of Grampian Lode, 1 L. D., 544; Lucy B. FIUBREY, Lode, 5L. D.,; 93; Moni- 
tor Lode, 18 L. D., 358, Gy oreuloa: 


Secretary Bliss to the Commissioner of the General Land ‘ies December 
_(W.V.D.) | - £8,1897, (FF. W. C.) 


It appears that Henry Elling made application for patent for the 
Spratt lode mining claim, survey No. 4766, Helena, Montana, land 
district, on February 29, 1896, and during ‘lie period of publication 
William H. Thomas and the Lillian’ Mining Company filed a protest . 
and adverse, alleging conflict with the Bullion lode. On the same day 
Thomas, for himself, the Lillian Mining Company and Minnie Spratt, . 
minor heir of James G. Spratt, filed protest and alleged eve stat- 
ing that they 


are the owners of and entitled to the possession of an midiiden one- half interest i in 
and ¢ to the coral lode mining ome described in said application, 
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| The receiver of the local office, under date of April. 23, 1896, reports 
| that: | | 


Be nsequentle W. A. Clark, ae , counsel for Henry Elling, the mineral applicant, 


forwarded to this office a motion to dismiss the aforesaid adverse claims, for various — 


reasons set out in the motion filed by him.: These papers were received in this office 
March 20, 1896, and instead of rejecting the motion formally the papers were 
returned to Mr. Clark by the register, with the statement that the adverse claims 
having been filed, the same could not now be dismissed, but that the question of 
ownership of the ground involved mnst be settled in the courts. From this action 
the mineral applicant appeals. | 


On March 31, 1897, there were filed certificates of the élere of the 
district court, showing that: suit had been brought on each of the 
alleged adverse claims so filed. 

Your office, by letter of June 15, 1896, affirmed the action of the local 
office, and in passing on the question said: 


I do not deem it expedient to discuss the numerous points of error suggested DY. 


counsel in support of the appeal. 


Adverse claims having been filed and suits thereon fngtlented as seul appear | 


within the period prescribed by law, and there is in the record nothing to contra- 
, dict this conclusion, the Department has lost jurisdiction, and no further steps can 
be taken until the suits in court have been terminated and proper evidence thereof 
filed. 2 L. D., 704; 11 L. D. , ool. 


The mineral claimant _prosecutes this appeal, peoeuie error as 
follows: 


I. It was error to hold that. the affidavit filed in ‘ihe local office by Thomas et al., 
was an adverse claim within the meaning and intent of Section 2326, U.S. Revised 
Statutes. 

II. It was error to hold that the mere fact that suit had been instituted based 
upon the allegations made in said affidavit filed by Thomas et al, deprives the Land 
Department of jurisdiction to dismiss said affidavit from consideration as an adverse 
“elaim, wien in fact said affidavit lacks every essential required of an adverse claim. 

III. Error on the part of the Commissioner in ignoring and flatly refusing to fol- 
low the statement of law made by the supreme court of the United. States in the 
ease of Turner v. Saw yer, 150 U. 8. , 578, and in proce aine to decide this matter in 
disregard thereof. | ~ ; 


Notwithstandin g the local office aid your pathic: seem to have tr sated 
the motion to dismiss the protest and adverse as though addressed to 


7 ‘both, yet no question as to the Bullion adverse, as I understand it, 18 


. 


raised by either of the appeals, and the sole issue is as to the one filed 
by Spratt e¢ al., wherein it is alleged that the protestants own an 


undivided half ‘iverost in the Spratt. lode, 


' The statute referred to, so far as —— to the question at issue, 


reads as follows: | | | | | a 
Sec. 2326. Where an adverse claim is filed qaniie the period of bscttie teh. it 


shall be upon the oath of the person or persons making the same, and shall show the - 
nature, boundaries, and extent of such adverse claim, and all proceedings, except . 


the publication of notice and making and filing of the affidavit thereof shall be 


stayed until the controversy shall have been settled or decided by a court of compe- 


tent jurisdiction, or the adverse claim waived. It shall be the duty of the adverse 
claimant, within thirty days after filing his claim, to commence proceedings in a 
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court of competent jurisdiction, to determine the question of the right of possession, 
_and prosecute the same with reasonable diligence to final judgment; ane a failure 
to so do shall be.a waiver of his adverse claim. 
. Where.an adverse claim, such as is contemplated by the statute, is filed 
and suit is instituted thereon in accordance with the terms of section — 
2326, R. S., the proceedings upon the mineral application are Stayed or 
suspended ‘during the pendency of that suit. If the protest so filed 
does not present such a claim as is contemplated by the statute, tt 
should not be treated as an adverse, and the fact that suit has been 
commenced thereon in a court, does not require the Land Department 
to recognize the claim as an adverse within the meaning of the statute. 
The Department does not understand that a different ruling. from. 
this has heretofore prevailed ; certainly not to any considerable extent, 
Generally speaking, the cases wherein the doctrine stated by your 
office has been announced, were cases where proper adverse claims 
had been filed. This is: Seely true of the cases cited in your office 
-deeision, | 
- But the contention here is that the protest in question, which simply 
alleges ownership by the protestants of an undivided interest in the 
lode claim applied for, is not such an adverse claim, within the meaning © 
of the statute, as operated to suspend Trpesenias: in the Department. | 
The abstract of title of the Spratt lode, filed with the application for 
patent, would, in the absence of any showing to the contrary, seem to 
- show full title in the applicant, Elling; but the protest, filed as an 
adverse, alleges a joint ownership of that lode by the PrOteRi ont and 
uing, 
and that several of the ‘instruments appearing. of record in the county recorder’s 
office of said Madison county, State of Montaua, and shown in part on the.abstract 
of title héreto attached, and purporting to demonstrate that Henry Elling is the 
sole owner of the said Spratt lode mining claim, are wrong, and willful eS 
sentations, and are of no force or effect. 
If Elling be not the sole owner, it follows that he is not entitled to 
patent in his individual name. | 
The Department has heretofore held that “+a co-owner eb ecting to 


the issue of a patent must protect his rights under the form of pro- 


_ cedure provided for an adverse claimant.” (Lucy B. Hussey Lode, 5 
L. D., 93; Grampian Lode, 1 id., 544; Monitor Lode, 18 id., 308); but: 
it is now insisted that this rule of ie Department has been reversed 
by the supreme court in Turner v. Sawyer (150 U.S., 578). This was 
an action brought by Sawyer—a co-owner—against isa et ai,to | 
have Turner declared the trustee of Sawyer of an interest in the “Wal- 
Jace Lode,” which had been patented to Turner. The interest of 
Sawyer grew out of proceedings somewhat similar to those in the case 
at bar, so far as action was had under Sec. 2324. On page 586, the 
court say: | | 

It is contended, however, that Sawyer i is precluded from maintaining this bill by | 


the fact that he filed no adverse claim to the lode in question under Rev. Stat., 2325, 
2670—VOL 25 32% 
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This section declares that “if no- ‘adverse claim shall have been filed with the 
- register and receiver of the proper land office at the expiration of the sixty days of 
publication” of notice of application for patent, “it shall be assumed that the 
applicant is entitled to a patent, npon the payment to the proper officer of five dol- 
. lars per acre, and that no adverse claim exists; aud thereafter no objection from 
third parties to the issuance of a patent shall be heard, except it be shown that the 
applicant has failed to comply with the terms of this chapter.” By 2326, “where 
an adverse claim is filed during the period of publication, it shall be upon oath of 
_ the person or persons making the same, and shall show the nature, boundaries, and 
extent of such adverse claim,” etc. In this case there was no conflict ican dif- 
ferent locators of the same land, and no contest with regard to boundaries or extent 
of claim, such as seems to be contemplated in these provisions. Turner did not 
claim a prior location of the same lode, and made uo objection to the boundaries or 
extent of Sawyer’s claim, but asserted that he had acquired Sawyer’s title by legal 
proceedings. The propriety of such claim was not a question which seems to have 
been contemplated in requiring the ‘ ‘adversing” of hostile claims. 


It is clearly apparent that the court has here announced a doctrine 
that is the reverse of that heretofore held by the Department. The 
ruling of the court is binding upon and must become the ruling of the 
Department. 

It follows, therefore, that the protest:in question is not such a one as 
- can be recognized as an adverse claim necessitating the institution of 
proceedings thereon, in a court of competent jurisdiction. It is the 
duty of the Land Department, excepting in controversies referred to 
the courts by the statute, to determine before issuance of patent whether 
the applicant is entitled thereto, and the fact that such controversies 
may be litigated in the courts after issuance of patent does not relieve 
the Department of its duty in the premises. Where the matter has 
already been decided by a court of competent jurisdiction the question 
may arise whether such a decision is conclusive upon the Department, 
but without deciding that question it seems clear that where the dis- 
pute does not involve the character of the land, or the qualifications of 
the entryman, or his compliance with the law under which title is 
sought, the Department may properly accept and follow the judgment 
of a court of competent jurisdiction, determining as between contend- 
ing parties their respective rights to, and interests in, the land in con- 
troversy. The Department is not required to await the bringing of 
suit, because it is not so provided in the statute and because there is 
no obligation upon either party to invoke the jurisdiction of a court as 
there is in the instance of an adverse claim. Here suit has been insti- 
tuted in the local court for the purpose of settling the question of joint 
ownership. Jurisdiction of the subject matter may exist even though 
not recognized by sections 2325 and 2326. The Land Department may — 
therefore well await the result of that suit before em g further con- 
sideration to the protest. 

The said Grampian Lode, Lucy B. Bussey Lode, Monitor Lode and 
all other cases in conflict herewith are theretore overruled. 
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LABATHE v, Roporps. 


Motion for ‘review of departmental decision of September 3, 1897, 
25 L. D., 207, denied by Secretary Bliss, December 13, 1897, 


JURISDICTION—SUPERVISORY AUTHORITY. | 
Union Pactiric B. RB. Co. ET AL. v. STEWART ET AL. 


The Land Department may on its own motion, for the protection of apparent 
equities, and after due notice to all parties, reopen an adjudicated case for 

_ further consideration, where the land involved appears vacant on the records, 
Secretary Bliss to the Commissioner of the General Land Office, December 
(W. V.D.) — diy AOGT« | (i. W. C.) 


-I am in receipt of your office letter ““F'” of November 19, 1897, call- 
ing attention to departmental decision of April 12, 1892 (not reported), 
in the matter of the case of the Central Branch of the Union Pacific 
Railroad Company and Arnold Parli ». John B. Stewart, Mathew H. 
Wyniore and The St. Joseph and Denver City Railway Company, 
involving the E. 4 of the NE. 4 of Sec. 33, T. 1 N., R. 11 E., eae 
land district, Nebraska. 

This tr act, it appears, is sithin the limits of the grant made by the 
- act of July 2, 1864 (13 Stat. , 356), for the Central Branch of the Union 
Pacifie peers as how. by the map of definite location filed on 
March 6, 1866. It. is also within the limits of the grant made by the 
act of J aie 23, 1866 (14 Stat., 210), for the St. Joseph and Denver City 
Railway Gompany, as coed by the map of definite location filed 
March 28, 1870, 

_ The case as before earsidered by this Department arose upon the 
offer of proof by John B. Stewart upon his homestead entry made 
August 6, 1887, covering this land. 

Mathew H. Wmore had, on September 16, 1887, tendered a none: 
stead application for this tr ack, which was rejected by the local officers; 
from which action he duly aor enled: 

On February 21, 1888, Arnold Parli, claiming to have purchased the 
land from the Centr a] pened of the Union Pacific Railroad Company, 
applied to purchase the tract under the provisions of section five of 
the act of March 3, 1887 (24 Stat., 556). 

Upon the sonsideration of the as of the several parties and the | 
grantee companies, your office decision of November 20, 1890, rejected 
‘the claim of the Central Branch of the Union Pacific Railroad Com- 
pany, held the entry by Stewart for cancellation, rejected the appli- 
cations of Wymore and Parli, and held that the tract inured to the 
St. Joseph aud Denver City Railway Company under its grant. From 
said decision the Central Br anch of the Union Pacific Railroad OCom- 
pany, Parli, Stewart and Wymore all appealed to this Department. | 
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The record as presented shows that one Samuel Snooks made home- 
‘stead entry of this tract on January 16, 1865, whieh entry was canceled — 
on October 23, 1866. 

At the time of the consideration of this case haters by the Mevack 
ment, to wit, April 12, 1892, it was the accepted rule of adjustment 
that the sondition of the Taitd at the date of definite location alone 
determined the company’s rights under its grant, without regard to 
its condition at the date of the passage of the act making the grant; 
so that your office decision was affirmed because the tract in question 
appeared to have been free from claim at the date of the filing of the 
map of definite location by the St. Joseph and Denver City Railway 
Company. It was noted, however, that on February 16, 1885, Parli 
_ purchased this tract from the Central Branch of the rope Pacific 
Railroad Company, believing the tract to be covered by said grant. 
This was two years before the tender of the homestead applications a 
Stewart or Wymore, and,it. was therefore held that: 


Parli, if a citizen of the United States, or if his intention had been declared to 
become a citizen, would be in a position to be entitled to purchase the tract under 
said section 5, were it not for the fact that at the time of his application to purchase, 
the Government did not own the tract, in fact it has had no title thereto since March 
28, 1870, when the line of St. Joseph and Denver City Railroad was definitely 
located. 


Your letter of November 19, 1897, calls attention to the decision of 
the supreme court in the case of Bardon v. Northern Pacific Railroad 
Company (145 U. 8., 535), decided May 16, 1892, subsequent to the 
decision of the Department in the case under consideration, in which 
it was held: 


The crant is or altern ate sections of public land, and by public ‘eine: as it i long 
been settled, is meant such land as is open to sale or other disposition under general 
laws. All land, to which any claims or rights of others have attached, do not fall 
within the designation of public land. The statute also says that whenever, prior 
to the definite location of the route of the road, and of course. prior to the grant 
made, any of the lands which would otherwise fall within it have been granted, sold, 
- reserved, occupied by homestead settlers, or pre-empted or otherwise disposed of, 

other lands are to be selected in lieu thereof under the direction of the Secretary of 
the Interior. There would therefore be no question that the pre-emption entry by 
the heirs of Robinson, the payment of-the sums due to the government having been 
made, as the law allowed, by them after his death, took the land from the operation 
of the subsequent grant to the Northern Pacific Railroad Company, if the pre-emption 
entry had not been subsequently canceled. But such cancellatiow had not been 
made when the act of Congress granting land to the Northern Pacific Railroad. Com- 
pany was passed;.it was made more than a year afterwards. As theland pre-empted | 
then stood on the records of the Land Department, it was severed. from the mass of 
the public lands, and the subsequent cancellation of the pre-emption entry did not 
restore it to the public domain so as to bring it under the operation of previous leg- 
islation, which applied at the time to land then public. The cancellation only 
brought it within the category of public land in reference to future legislation. 
- This, as we think, has long been the settled doctrine of this court. | 


Said letter states that the case under. con sideration has. been duly 
closed a that no action bas been taken by al any of the parties i in interest | 


> 
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looking to the re-opening of the same, but as several parties, strangers 
to the record, have inquired of your office as to the status of said tract, 
which now appears vacant upon the records, in view of Parli’s equities 
you request such instructions as the Department “may deem Sultan 
to the occasion.” 

It would appear, in view of the decision of the court referred that 
the tract in question was excepted from the grant for the St. Joseph 
and Denver City Railway Company, and so far as the record before me 
shows there would appear now to be no objection to allowing the appli- 
- cation to purchase inade by Parli. The parties are none of them; how- 
ever, before the Department, and in order that the matter may be duly 
presented and all parties be given an opportunity to make a showing — 
in support of their claimed interests, you are instructed to re-transmit 
the record in this case with such recommendation thereon as you deem 
proper in view of the decision referred to, and that all parties be duly 
‘notified thereof and advised that the case will await action by the 
Department for a period of sixty days, during which time they may 
make any showing desired. At the expiration of that time the matter 
_ will be taken up for re-adjudication, in the light of the decision of the 
court, under the provisions of the: act of March 3, 1887, SUPT. 


— ee 


NORTHERN Pacrric R. R. Co. 


_ Application for the suspension of action looking to the disposal of 
lands listed and selected on account of the Northern Pacific grant, east 
of the terminus established by the departmental decision of April 27, 
1896, 23 L. D., 204, denied by Secretary Bliss, December 13, 1897. 


TIMBER CULTURE ENTRY—EQUITABLE ACTION—ADVERSE CLAIM. | 
MILNE v. THOMPSON. | 


Failure to submit final proof on a timber culture entry, within tlhe statutory petiod, 
is no bar to the equitable confirmation of the entry, if the delay is satisfactorily 
explained; and such right is not defeated by an intervening contest bi ised only 
on the default of the entrymau in the matter of making final proof. 


Secretary Bliss to the Commissioner of the General Lund Office, December 
(W. V. D.) = | 13, 1897, _ (0.5. G) 


On December 21, 1881, “Andrew Thompson made timber culture entry 
- for the NW. + of See. 22, T. 112 N., R. 67 W., Huron land district, South 


- Dakota, 


On July 2, 1895, Una H. Milne filed an affidavit of contest Seait | 
Thompson, allowing that he had failed to submit final proof within 
thirteen years from the date of his entry; On the following day 
Thompson was personally served with notice that. a hearing would be » 
had September 5, 1895. 
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- On September 3, 1895, Thompson offered his final proof which was 
rejected by the Teeal officers because a contest. was pee and the — 
proof was made before the hearing was had. 

On September 30, 1895, the hearing having been had at the seuisiod 
- time with both nantes present, the local officers rendered decision in 
which they recommended the cancellation of Thompson’s entry for fail- 
ure to submit final proof within thirteen years as alleged. 

On October 4, 1895, Thompson appealed from the rejection by the. 
local officers of bis final proof, and on November 5, 1895, from their 
decision recommending the cancellation of his entry. _ | 

On April 2, 1896, your office, in passing upon both appeals, affirmed the 
action of the local officers as to the rejection of Thompson’s final proof, 
buat reversed their action as to the cancellation of his entry. The con- 
testant has now appealed from your said office decision to this PEpatt 
‘ment. 

Your office found that Thompson had a offered his final proof within 
thirteen years from the date of his entr y; but held that under the deci- 
sion in the case of Pattin v. Smith (21 L. D., 315) he had not thereby 
forfeited his right to theland. The syllabus ‘of that case is as follows:. 

A charge of failure to submit final proof under a timber culture entry within the 
statutory life of the entry, must fail where it appears that under the extension of 
time authorized by tbe act of May 20, 1876, the entryman is not in default. . 

It appears that Thompson made applications during the years of 
1884, 1885, 1886 and 1887, for extension of time, alleging compliance 
with law in the matters of planting and cultivation but that by reason 
of destruction by drouth, hail and prairie dogs he was unable to secure 
the growth of the rea uired number of trees. It does not appear whether 
these applications were allowed or rejected. It was the opinion of your 
office, however, that as they were placed on record by the local officers, 
and as the seaped does not show that they were refused, it will be pre- 
sumed that they were allowed. Hence your office held that the four 
years of extension allowed would give Thompson, under the case cited, 
until December 1898, to make his final proof. 

The first section of the act of May 20, 1876, (19 Stat. 54) provided 
that— | | 


The time allowed by this act in which to ‘is ant the trees and make final proof shall 
be extended the same number of years as the trees planted on said claim were 
destr oyed in the manner speécified.in this section. 7 


It is thus seen that the above act. provided for an extension of time 
within which to make final proof as well as to replant the trees, As 
Smith’s entry, in the case cited by your office, was made in the year 
1875, he was entitled to the provision of said act. But the act of June > 
14, 1878, (20 Stat., 118), under which Thompson made his entry and 
each repealed all acts and parts of acts in conflict therewith, contains 
no provision for an extension of time beyond the stattory period 
- within which to submit final proof. Hence the case cited is not appli-. 


DECISIONS RELATING TO THE PUBLIC LANDS. 503 


cable to the one now under consideration. This conclusion is in har- 
mony with the decision in the case of Morris Collar (13 L. D. 339) and © 
other cases, wherein it was held (syllabus)— 

The timber culture act does not contemplate an extension of the us period 
within which final proof is required but proof submitted after the expiration of said 
period, either under the act of 1878, or the commutation clause of section 1, act of 
March 3, 1891, will receive due consideration. . 

Section 2457 of the Revised Statutes defines the circumstances under 
which entries may be submitted to the board of equitable adjudication, 
as follows: 7 


Where the law has been substantially complied with, and the error or irregularity 
arose from ignorance, accident, or mistake, which is satisfactorily explained; and 


where the rights of no other claimant or pre- ean are prejudiced, or where there. - 


is no adverse claim. 


See also Rule 33 of circular of April 10, 1890, (10 L. D., 503). 

Thus failure to submit final proof within fre Shatdtory period is no 
bar to the equitable confirmation of a timber culture entry where the 
delay is satisfactorily explained; and this notwithstanding an inter- 
vening contest alleging only such failure. Timpson v. Longnecker » 
(22 L. D., 59). 

Thompson's final proof shows that he complied in goed faith with the 
terms of the timber culture law, and any failure to secure the requisite 
growth of trees was-due to their destruction by drouth, hail and prai- 
_ rie dogs, as previously set out herein. The contest affidavit contains 
no allegation of bad faith in the matters of planting and cultivation, 
it being directed solely to Thompson’s failure to offer his final proof 
within thirteen years; information which was already a matter of rec- 
ord in the local office. In explanation of his said failure Thompson 
states that he construed the several extensions granted him to have 
the effect of extending his time beyond the thirteen years; that he_ 
was never notified that the time for making his final proof had expired; 
and that immediately upon ascertaining the fact he offered his said 
proof, which was rejected only because of the pending contest. 

From the fact that Thompson applied for extensions of time, thereby 
evidencing a purpose to meet the requirements of the timber culture 
law, taken in connection with his statements as above set out, it is 
deemed that his failuré to submit final proof within the statutory 
period has been satisfactorily explained. 

The conclusion reached herein is in anes with the opinions 
expressed in the desert land cases of Phillips v. Almy (17 L. D., 255), 
and Thompson v. Bartholet (18 L. D., 96). - 

Your said office decision, as herein ‘modified, is accordin giv cel | 
the contest dismissed, and the proof if otherwise satisfactory will be 
accepted and the case referred to the board of equitable adjudication. 
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SWAYZE v. SUPRENANT. 


Petition for re-review in ‘the case above entitled denied by Secretary 
Bliss, f December 13, 1897. See 24 L. ren 337 5 id, ou 


LY 


- OKLAHOMA LANDS—QUALIFICATIONS OF SETTLER. 


ATKINSON ET AL, v. SYKES, 


The prohibitive provisions in the act of March 3, 1893, with. er to the Gheine 
_ strip, were enacted at a time when the similar provisions in the act of March 2 
1889; .were liberally construed by the Department, and when the question of 
“advantage gained” by presence in the Territory during the prohibited period 

was regarded as a proper one for consideration 1 in determining the eens 
of a settler i in Oklahoma. 


Secretar y Bliss to the Commissioner of the General Land Office, December 
(W.V.D,) 16, 1897, — (G.C.R,) 


- This is a petition for re-review, filed by Jamin W. Smith, and involves 
the NW. 4 of Sec. 12, T. 11 N., BR. 3 W., Oklahoma land district, 
Oklahoma, 

- he facts are fully stated in the decision of the Department, dated . 
March 24, 1897 (352 L. and R., 161), and need not here be repeated. In 
that decision the land was awarded to William H, Atkinson, and diree- 
tions were given that the entry thereof, made by Benjamin G. Sykes, 
be canceled, because he had entered the Territory during the prohibited 
period; it was further found that Atkinson was the prior settler on the. 
land; that while he had entered another tract, his mistake was the. 
result of misinformation given him by Sykes, and he was allowed to 
amend his entry in accordance with his application therefor. 

A motion for review of said decision was denied August 21, 1897 
(25 L. D., 143). That motion while alleging ten errors, practically 
raised but two questions, namely: 

1, That it was error not to have held Atkinson disqualified, because 
of his presence in the Territory during part of the prohibited period. ~ 

2, That it was error not to have awarded the Wrenn ene to 
Smith. 7 

These questions were considered i in the decision on review. | 

This petition for re-review, for the second time, and under sundry = 
heads, raises the question of Atkinson’s qualifications. , | 

In this connection, the present petition contains a statement which 

is er roneous. and misleading. It is said:— 

In section 14 of the act of March 2, 1889, is contained a sooner clause pounds the 
Cherokee Strip. In section 13 of the same act is the same provision concerning the 
Oklahoma country. p to about 1894 the clause in section 13 was strictly construed 


by the Department of the Interior. In 1893, March 3, the provisions in sections 13 
and 14 were re-enacted in reference to the Cherokee Strip.. If the construction put 
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upon the “sooner” clause in section 13 by the Honorable Secretary was incorrect; 
why did Congress re-enact the clause in the Strip bill without an effort to make the © 
intent of Congress clear? The fact that Congress did not change the language in 
any way, but re-enacted, in the exact language, the provision time and again con- 
strued by the Department, demonstrates that the Secretary’s interpretation was 
correct. . 

As a matter of fact, tis decisions of the. Department. upon the 
“sooner” question, commencing with that in the case of Kingfisher v. 
Wood et al., rendered December 1, 1890 (11 L. D., 330), down to Octo- 
ber 17, 1893, when decision was rendered in the case of Turner v. Cart- 
wright (17 L. D., 414), were exactly the reverse of what the petitioner 
states them to to have been; that is, they made the disqualification 
resulting from presence in the territory during the prohibited period 
depend upon the obtaining of an advantage which would, if recog- © 
nized, destroy the equality in opportunity contemplated by thelaw. —_ 

Commencing with the case of Turner v. Cartwright (supra), a stricter 
construction of the “sooner” clause of the act prevailed, until, in the: 
ease of Curnutt v. Jones (21 L. D. , 40), the Department went back to 
the more liberal rulings of Mr, Seeretary Noble. 


It will be seen that the statements of the petitioner are not sustained 7 


by reference to past departmental decisions. It was while a liberal 
construction was given to the “sooner” clause—from October 1, 1890, 
to October 17, 1893—that Congress, on March 3, 1893, re-enacted, in its 
legislation relating to the Cherokee Strip, the provisions of sections 13 
anid’ 14 of the act of March 2, 1889; hence the argument of petitioner 
regarding the alleged tacit endorsement of departmental mes: by 
Congress, is against his position, and not in hts favor. | 

The testimony as to Atkinson’s qualifications was discussed in the 
original decision; the facts were fully eiven; and cases aned, showin g 
that he was not Aisquiliteds< 

The petition further contends that the departmental decisions her e- 


tofore rendered have been erroneous in not anenere that Sykes was = | 


first settler. 

It has been held from the first that Sykes entered the Territory in 
advance of the opening, and thereby gained an advantage over others. 
It makes, therefore, no difference whether he was the first settler or 
not—although even that finding has been against him. 

_ The petition is denied; and ¥L - herewith returned for the files of your 
| omice: 


MINERAL LAND—SECOND HEARING—CERTIORARI. 


TOWN OF ALDRIDGE v. CRAIG. 


_ A determination that a tract of land is mineral in character will not prevent a sub- 

 ‘gequent hearing, involving the same question, where a change in the character 
of the land is alleged, but the showing in such a case must be clear and con- 
vincing to warrant such a hearing, | : 
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A general charge that an entry is not made for the benefit of the entryman will not 
justify a hearing, if the facts on which such allegation rests are not specifically 
set forth, and the sources of information disclosed. 

The fact that a party litigant pays the expenses of a witness, and for the loss of 
his time in attending the trial, does not RECS indicate fraud or moral 
turpitude. 

The Department will not interfere with the exercise of the Commissioner’s discre-_ 
tion, in refusing to order a hearing, unless there is such an abuse of discretion 
as would work an injustice, or an ali denial of a legal mene 


Secretary Bliss to the Commissioner of the Gaerat Land Office, Decenber 
(W, V. D.) «16,1897, —  (#. G.) 


_ Edward Howell, P. Dougherty and others, inhabitants of the town 
of Aldridge, in the State of Montana, petition for the writ of certiorari 
to direct your office to transmit the papers and the record in the above 
entitled case to this Department, as upon appeal. 

This petition discloses the existence of the following facts appearing 
of record in your office: 

The official plat of survey of township 8 south, range 7 Peaae in the 
Bozeman, Montana, land district, was filed in the local office in April, 
1894, 

On October 11,1894, Jane Craig made coal. declaratory statement 
No. 400, in such local office, for the S. 4 of the SW. 4 of Sec. 36, in 
said. township 8 south, range 7 east, and thereafter, on October 11, 
1895, she was permitted to make coal entry (No. 59) covering said 
tract. | 

Thereupon, the State of Montana, by its Atttorney-General, protested 
against the issuing of a patent therefor, in substance alleging that the 
tract, 12 common with the other lands embraced in said said section 36, 
was granted to the State by the enabling act, under which Montana 
was admitted into the Union; that the land was more valuable for agri- 
cultural and townsite purposes, than for the purposes of mining coal 
therefrom; that coal could not be mined, worked or obtained therefrom 
at any profit, and that coal did not exist in. sufficient quantities to add 
to the value of the tract, or to justify the expenditure of money for its 
exploration; that the entryman had not, either personally or by her 
agents, expended any money in working or exploiting the land for coal 
or mineral, and that she had not at the time of making her declaratory 
statement found any mineral thereon, or opened any vein of coal; and 
that at the time of the admission of the State into the Union the 
existence of coal on any portion of said land, sufficient to jastify the 
expenditure of money tn working the same for coal, was not known. 

A hearing was ordered by your office upon this protest, and was had 
before the local office. Upon consideration of the testimony submitted 
thereat, the local office found in favor of the claimant, Jane Craig, and, 
on July 3, 1896, your office affirmed this decision and dismissed the con- 
test, subject to the right of appeal. No appeal was taken by the State 
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of Montana, and your office, on March 6, 1897, announced that. such 
decision had become final, and the coal entry of Jane Craig was approved 
for patent. 

The affidavits, filed in March and April, 1897, embody the er ounds of 
protest, and set forth the following facts, substantially: | 
 Thetown of Aldridge is unincorporated. With the exception of seven 
buildings, it is situate on the tract entered as-coal land by Jane Craig, 
contains one hundred and eighty buildings, one hundred and sixty- 
seven of which are occupied as dwellings and the others for business 
purposes, and has a population of about five hundred. At the time of 
the coal entry, two hundred employes of a coal company, operating on 
an adjoining section, and their families were living in such town, At 
the time of the entry, on October 11, 1895, the character of the land. 
had wholly changed and: then had no value for coal, but was valuable — 
only for townsite purposes. Efforts had been made to obtain coal in 
sufficient quantities to warrant the continued development of the mines: 
on the tract, but were abandoned prior to entry. Jane Craig did not 
enter the land for her own benefit, but for the use and benefit of others, 
who furnished the money for the payment of the lands and to defend 
the contest between her and the State of Montana. Immediately after 
the contest was closed, the entryman parted with her title to the tract 
to those who had paid for the land and defended the contest, having 
theretofore executed and delivered to such parties a bond for a deed. 
_. Other affidavits are to the eftect that the alleged grantees of Mrs. Craig 
had promised one party a life lease for a portion of lands on the tract 
and certain privileges as compensation for his services as a witness in ~ 
the contest. 

On May 22, 1897, your office refused to order a aieanig on said pro- 
, test, and, on July 28, 1897, overruled a motion for review. of said 
decision. | 

On August 25, 1897, the protestants filed their appeal to this sBapare 
ment, and on Ocebe 11, 1897, your office rejected and returned said 
appeal, and declined to ceanerais the same, and it is from this action of 
your office that the protestants seek relief by their petition 10r the writ | 
of certiorari. 

As to the character of the land, it is manifest th at the contest, between 
the State of Montana and Jane Craig, settled that question, and deter- 
mined conclusively that the lands were valuable for coal mining at the 
time of the entry and up to the date of the hearing. The land was 
found to contain a sufficient quantity of merchantable coal to except it 
from the terms of the grant of section 36 in each township for school | 
purposes, under the provisions of the granting act, which excepts min- 
eral jands from the grant, and the State has dabinitted to this decision 
by its failure to appeal from the decision of your office within the time 
limited therefor, has made no attempt to insist further upon its rights 
to the land, and has evidently acquiesced in such decision. 
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While the character of the land as a present fact is the question to 
be determined where it is involved, and a determination at one time 
does not necessarily preclude a subsequent inquiry as to the character 
of the tract where a change in that respect is alleged, the proof must 
be clear and convincing in order to secure a further hearing. (Barn- 
stetter v. Central Pacific R. BR. Co. et al., 21 L. D., 464; Stinchfield De 
Pierce, 19 L. D., 12.) It appears that the antares and extent of the 
coal deposits on the tract up to the time of entry and pay ment for the 
land, and up to the time of the hearing, were once adjudicated in favor — 
_ of the one making the entry, and ought not now to be disturbed, par- 
ticularly when it is attempted to obtain a hearing mainly upon the 
- abandonment of the land for coal mining ‘purposes prior to the entry. 
That matter has been settled, and although the parties now attempting 
to assert their rights as townsite claimants were not parties to that 
controversy, yet one ground of the protest of their State was that the 
land was “ ‘more valuable for agricultural and townsite purposes than | 
_ for the purposes of mining and taking coal therefrom,” and these mat- 
ters were directly adjudicated iu the hearing. mower the State and 
the coal entryman. | . 

As to the change in the character of the land, since the entry, but 
little reliance is placed upon that contention. In the proceeding at bar 
it appears about thirteen months have elapsed since the hearing of the 
contest between the State of Montana and Jane Craig. The reliance © 

of the protestants is mainly upon the’ fact that the land had been 

_ abandoned as coal lands before the entry and prior to the hearing, and 
but little stress is laid upon the period since the entry, as the condi-_ 
tions have not changed during that time. | 

One allegation of the affidavits of protest i is that the land was entered 
for the benefit of others than the entryman. 

Such a question was not raised in the protest of the State of Mon- 
tana, but evidence was ‘submitted by the State on that point, and error 
‘was predicated on the finding of the local office adverse to the State 
thereon. On appeal, your office fully considered that question as a 
ground of protest, and decided it in favor of the claimant, and from 
that decision there has been no appeal. It will be ponsidered as a 
iuatter in dispute finally adjudicated and passed upon, and not to be | 
re- -opened, on the showing made in the affidavits filed by the protestants. | 

|The alleg ations of the affidavits are indefinite and vague, are broadly 

made in general language, aud do not specifically state the facts or 
indicate the sources of the information or knowledge of the affiants.. 
_ It is charged that a mercautile firm or company furnished the means to 
| pay for the land and to defend the contest, and that such firm procured 
a bond for a deed of the tract, and after the contest was closed obtained 
~ a deed therefor. 

- Whether these instruments were secretly eect and delivered or — 

appear of record is not shown: The bare allegations that such instru- 
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ments were executed and that the entry was made for the benefit of 
another are not sufficient, for naked conclusions of fact, however suffi- 

cient and proper in ordinary pleadings, can not be considered as evi- 

dence. Affidavits are well termed the lowest grade of proof, and. to 

entitle them to weight as evidence they should set forth facts specific- 
ally. Mere general statements, which involve questions of law as well 

as of fact, are insufficient. The office of an affidavit is to disclose evi- 

dence from which conclusions of fact may be drawn, and not to state 

conclusions of fact. (1 Eueye. P. & Pr., 322, Note 4.) 

The statements of one of the witnesses at the contest that he 
received a life lease of a parcel of the tract in dispute, and certain 
privileges by way of business thereon, are not entitled to much weight. 
Such facts do not warrant the inference that his ae at the hear- 

ing was false. a 

In the absence of a law or binding rule to secure the compulsory 
_ attendance of witnesses in land-eontests, par ties litigant are often com-. 
pelled to provide means for the payment of the expenses and loss of time 
of their witnesses, and such action does not necessarily indicate fraud 
nor moral rear ars 

Owing to the prior adjudication of the char acter of the land, and the 
looseness and indefinite character of the charges of fraud and collusion 
on the part of the entryman and others, it appears that an appeal would 
but result in the affirmance of your office decision dismissing the con- 
test. A’ writ of certiorari will not issue where the petitioner fails to 
show that the decision complained of is erroneous and did not render. 
substantial justice in the premises. (Spurlock et al. v. Crane, 24 L. D., 
570.) It is not a writ of right, but lies in the discretion of the Secretary 
of the Interior, and issues when an affirmative showing is made of injus- 
tice in the decision below. { (Adams et al. v. Northern Pacific R. RB. Co., 
23 L. D., 529.) 

But in no case will the Department fnieviske with the discretion of 
your office in refusing to order a hearing, unless there is such au abuse 
of discretion as would work an injustice, or an inequitable denial of a | 
legal right. (Town of Amargo v. Vorhang, 20 L D., 359; Wilder ». 
Parker, 11 L. D., 273.) 

Such an abuse of discretion does not appear. The allegations as to 
the character of the lands involved, and of the speculative character of 
the entry, are not a new showing, having been adjudicated in a former 
hearing; some of the charges are generally and loosely made; and as a 
whole they are insufficient to warrant further investigation as to the > 
validity of the entry. : 

The writ of- certiorari is denied and the petition is dismissed. 
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‘APPLICATION FOR SURVEY—ISLAND-NAVIGABLE STREAM. _ 
WILLIAM A. BARRON. 


An island, not above high water mark, but subject to overflow, and situated in a 
- navigable river, is not subject to survey and disposal as land belonging to the 
United States, for the proprietorship of the shores and beds of navigable rivers 
below high water mark, within the limits of the States, belongs to them by 
their inherent sovereignty. 


Secretary Bliss to the Commissioner of the General Land Office, December 
(WwW. V. D.) =. Oe JOU . (C, W. P.) 


On June 19, 1897, you submitted the application of William A, 
Barron, of Miller county, Missouri, for the survey of an island, 
described as being in the Osage River, in sections 20 and 29, township 3 
40 north, range 14 west, State of Missouri. 

It is shown by the affidavits accompanying said suleatian that the - 
island contains about thir ty or thirty-five acres of land; that the width 

of the channel between the island and the main Bho is from two 
hundred to three hundred feet, and the depth thereof at ordinary 
stages of the water is about three to eight feet; that the island is not: 
- above high water mark, and is subject to overflow, “but uot until the 
low bottoms on either side of the channels are overflowed,” and the 
land fit for agricultural purposes; that the configuration of either 
shore of the main land has changed, ‘‘the south shore. of the island 
somewhat by widening it, but the north shore has not changed,” since 
the original survey of the water front on the main land; that the 
improvements on the island are as follows: “From 12 to 15 acres in, 
cultivation, has been fenced and a log cabin was erected thereon. 
Fence now removed.” That said improvements were made by Burrell 
Burris, Jr., in 1884 or 1885, who built the cabin and farmed the land; 
also by George Graham before said Burris, and the total value hieeaot | 
is about $100. 
Notice of the application for survey appears to have been served upon — 

Boyd 8S. Miller and Thomas J. Neal as owners of the lands on the shores 
opposite the island, who appear to have acknowledged the service of 
notice. | 

From the affidavits filed by applicant after the filing of the applica- 
tion, it would seem that the island existed at the time of the survey of 
the township, aud that the river wherein the land is situated is naviga-_ 
ble, but no island is shown upon the official plat of the survey of said 
township, made in the year 1820-1821, in the locality represented on the 
diagram submitted by the applicant. 

No protest appears to have been filed against said application, either 
by the State of Missouri or by the riparian owners. You recommend 
that the application be disallowed. | | 

The survey applied for can only be order ed when it clearly appears 
_ that the land belongs to the United States; otherwise the Department 
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ke no jurisdiction, and therefore no power to direct a "survey. L. Fy 
Scott, 14 L. D., 433, | 
{It appearing from the affidavits which accompany the application 

that the island is not above high water mark and is subject to overflow, 
and that the river is navigable, the island is not subject to survey and 

disposal as land belonging to the United States, as it is well settled ~ 
that the proprietorship of the shores and beds of navigable rivers below 
high water mark within the limits of the States belongs to the States 
-by their inherent sovereignty. | 


It is said in Packer v. Bird, 137 U. 8., 661, 669: 


The courts of the United States will construe the grants of the general govern- 
ment without reference to the rules of construction adopted by the States for their 
grants; but whatever incidents or rights attach to the ownership of property con- | 
veyed by the government will be determined by the States, subject to the condition 
that their rules do not impair the efficacy of the grants or the use and enjoyment 
of the property by the grautee, 


and the following passage from the case of Bantas v. Keokuk, 94 Us 
8., 324, 338, is quoted : 


Whether, as rules of property, it ould: now besafe to change these doctrines where 
they have been applied, as before remarked, is for the several States themselves to 
determine. If they choose to resign to the riparian proprietor rights which prop- 
erly belong to them in their sovereigu capacity, it is not for others to raise objec-. 
tions. In our view of the subject the correct principle was laid down in Martin v. 
Waddell, 16 Pet., 367; Pollard’s Lessee v. Hagan, 3 How., 212; and Goodtitle v. Kibbe, 
9 How.,471. These cases related to tide-water, it is true; but they enunciate princi- 
ples which are equally applicable to all navigable waters, Aud since this court, in | 
the case of The Geuesee Chief, 12 How., 443, has declared that the great lakes and 
other navigable waters of the country, above as well as below the flow of the tide, © 
are, in the strictest sense, entitled to the denomination of navigable waters, and 
amenable to admiralty jurisdiction, there seems to be no sound reason for adhering: 
to the old rule as to the proprietorship of the beds and shores of such waters. It 
properly belongs to the States by their inherent sovereignty, and the United States 
has wisely abstained from extending (if it could extend) its survey and grants— 
beyond the limits of high water. 


And in the cases of St. Anthony Falls Water Power ‘onnany v 
The Board of Water Commissioners of the City of St. Paul, and The 
Minneapolis Mill Company v. same, 168 U.8., -, the principles an- 
nounced in Packer v. Bird and Barney v. Keokuk, , supra, are adopted. 

In view of the above, your recommendation that the application of 
Mr. Barron be disallowed, is approved. 


RAILROAD GRANT—INDEMNITY—SPECIFICATIONS OF LOSS, 


NORTHERN PaActric R. R. Co. 


The grant to the Northern Pacific by the act of July 2, 1864, and the grant to the 
same company by the joint resolution of May 31, 1870, must be aid ated sepa- 


rately; a loss, therefore, under the latter grant, will not support a selection .— 


along the line for which the grant of 1864 was made. 
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In the absence of an ascertained deficiency in the grant to the Northern Pacific, 
showing that it could not be satisfied by obtaining all the available lands in the 
‘dadomnity limits, the specification of losses in place, as a condition to the selec- 
tion of indemnity will not be waived by the Department. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
| ae V.D) December 20, 1897, | (FB. W. ©.) 


_ With your office letter of June 25, 1896, was ‘erahemicte’ for the 
approval of this Department, as the pais for patent, clear list No.-48, 
embracing lands selected withiu the Walla Walla land district, Wash- 
ington, on account of the grant to the Northern Pacific Railroad Com- 
pany. Said list contained selections from lands within the indemnity 
‘limits opposite the portion of the road between Wallula. Junction and 
Spokane Falls, or along the main line to aid in the construction of 
which a grant was made by the act of July 2, 1864, (13 Stat., 365). 
Lands lost opposite-the portion of the road between Portland, Oregon, 
and Tacoma, Washington, a grant for which was made by the joint 
resolution of May 31, 1870, (16 Stat., 378) were specified as bases for 
said selections. For this reason the list was informally returned to 
your office with the request that in returning the. list you express an ° 
opinion as to whether said lost lands formed. a proper basis for the 
: selections 1 in question. : : 

The list is now again before the Depar tment with your office letter of 
October 5 5, 1896, in which, after referring to the decision of the supreme - 
court in the case of thie St. Paul and Pacific Railroad Company 2. 
Northern Pacifie Railroad Company (139 U. 8., 1) and the decision of 
this Department in the case of the Hastings and Dakota Railway 

Company (19 L. D., 30), you recommend that the list be approved. — | 

In the case of Spaulding vw Northern Pacific R. R. Co. (21 L. D., 57) 
it was held that (syllabus): | | | 

At Portland, Oregon, the Northern. Pacific has two’ erants, the first for the line 
eastward, under the ste of 1864, and the second northward, under the joint resolution 
of 1870, and so far as the limits of the grant east of said city overlaps the subse- 
— quent grant, the latter must fail; and, as the road at such point eastward is 
unconstructed, and the grant therefore forfeited by the act of September 29, 1890, . 
the lands so released from said grant do not inure to the latter Brant bnt are subject 
to disposal under the provisious of said for feiture act, : | 

The reasoning for this decision requires that these ee erants be 
adjusted separately, for on no other theory could it be held that the 
‘lands within the overlapping limits in the neighborhood of Portland 
and opposite the unconstructed portion of the line to aid in the construe- 
tion of which the grant was made by the act of 1864, were excepted 
from the grant for the portion of the road northward from Portland. 
This being so, it must be clear that a loss along the portion of the line ~ 
from Portland to Tacoma would not support an indemnity selection 
slong the line to aid in the construction of which the graut was made 
‘by the act-of 1864. It must ther efore be held that the bases named do 
not support the selection. 
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Your oftice letter of October 5, 1896, resubmitting the list, states: 

It has been uniformly settled by thé supreme court of the United States and your. — 
office that the desiguation of losses was a regulation intended to be. enforced only 
where there was a surplus of indemnity lands, Where, however an ascertained 
deficiency exists the danger of duplicating indemnity did not exist, and the necessity 
for designating losses ther eby terminated. : 


In the case of the Northern Pacific, Railroad Company this office has avinined . 
that its grant is ‘ov er three and one half million acres deficient, and hud further cer- 
tified that if it secure every available acre within its indemnity limits it could not 
satisfy by three and one half million acres the losses which it has experien¢ ‘ed mp to 
the present time. 

It is then recommended that the list be approved without eon to 
the sufficiency or insufficiency of the particular losses specified. 

If it were in fact ascertained that the grant to the Northern Pacific 
Railroad Company is so deficient that it can not be satisfied by obtain- 
ing all the available land within the indemnity limits, the question 
would arise whether there is any necessity for the continued specifica- 
tion of losses of lands in place as a condition to the selection of 
indemnity lands. It is clear that the ascertainment of such deficiency 
would at least dispense with all occasion to specify losses as a basis’ 

for future selections and that the Depar tment should issue an order to 
that effect. 

Has the existence of such a deficiency been ascertained or e@etabliened’ 2 

- As before shown, on October 5, 1896, your immediate DEEBerese er 
stated that if the railroad company 
secure every available acre within its indemnity limits it could not satisfy by three 
and one half million acres the losses which it has experienced up to the pEecen? 
tine. | 

Under date of f Febraary 2 23, 1897, in answer to a Senate resolution 
of the 19th of that month, it was stated by your office that in the grant 
to the Northern Pacific Railrona Company there was “an ascertained 
deficiency in the entire grant of over 559,889.99 acres.” | 

May 27, 1897, The Department called upon your office for a statement 
of the status of this grant; inquired whether the statement made in 
the answer to the Senate resolution was correct, and if so, called for 
_ the data or means of calculation whereby that result was ascertained. 
Your office letter of November 5, 1897, in answer thereto, is now before 
the Department, wherein it is stated there is “‘an approximate. defi- 
ciency in the entire grant of 530,578 acres.”. This letter shows that 
_ there has been no actual ascer tainment of the amount of the deficiency, 
or that any deficiency exists, and that any statements or certifications 
upon this subject heretofore made by your office are only. estimates 
_ based, among other things, upon an approximation of the percentage 
of lands which may hereafter prove to have been. excepted from the 
grant by reason of their mineral character. . 

‘The statements of October 5, 1896, and February. 23, 1897,. sanpeet 
to represent definite and certain ascertainments, while the statement 
_ 4670—VOL 208 | 
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of November 5, 1897, is expressly said to. be an approximation based — 
“upon certain assumed percentages. and calculations, the accuracy. of 
which is not susceptible of present demonstration. 

The fact that the deficiency was stated on October 5, 1896, to be 
8,500,000 acres, and on February 23, 1897, to be 559,889 acres, and on 
Navenber 5, 1897, to be approximately 530,57 3 acres, does not harmonize 
with the ane made in the letter of October 5, 1896, that 
necessarily the losses of the company will increase as time progresses, whilst the | 


available indemnity will decrease and thereby the deficiency already ascertained 
will constantly prow. 


The confusion and uncertainty in these conflicting statements pre- 
vent me from finding or saying with any degree of confidence, or at all, 
that there is an ascertained or established deficiency in this grant. 

It appearing that the bases now assigned will not support the selec- 
tious made in the list now under consideration, and there being no 
ascertainment of a deficiency in the grant, the list is herewith returned 
without my approval, and you will advise the company accordingly, to 
the end that it may specify other and sufficient bases. © 


—_—_ 


CHARACTER OF LAND—-MINERAL AND AGRICULTURAL CLAIMS. 
WILSON v. DAVIS. 


A departmental determination that a tract of land is non-mineral in character, based 
principally upon the ascertainment of the boundaries of the tract in dispute, 
will not preclude the Jand department in a subsequent suit, resting on alleged’ 
discoveries made after the hearing in the former case, from considering anew 

_ the question of boundaries, and rendering judgment aus to the character of the 
— land in accordance with the facts so disclosed. 
The fact that no one is claiming a tract of land under the coal land law, that is 
- shown to be principally valuable on account of coal, will not justify the Land 
Department in the allowance of a homestead entry therefor. 


Acting g Seeretary Ryan to the Commissioner of the General Land Ofte, 
(W.VeD.) December 20, 1897. — 4 (E. B, Jr.) 


The land involved in this case is described as the SW. 4 4 of the SE. 4 
of section 13, T, 31 8., BR. 65 W., Pueblo, Colorado, land district. The 
same tract was involved in the case of Davis v. Tanner e¢ al. (20 L. D. 
220). Davis then as now claimed the land under the homestead law, 
and Tanner, and the Victor Coal and Coke Company as transferee of 
Tanner, claimed it under the coal land law. In that case the Depart- 
ment, accepting a plat of the plaintiff as correctly showing the bound- 
aries of the tract with reference to the coal measures alleged by the 
‘defendants to exist therein, decided, supra, March 19, 1895, that it had 
not been shown that a vein containing merchantable coal in any con- 
siderable quantity entered the tract, and that the same, although of | 
little value for purposes of agriculture, was fairly good grazing land. 
Pursuant to that decision, which reversed the decision of your office, 
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Tanner’s coal entry made December 31, 1889 (declaratory statement 
filed Nov. 7, 1888), was canceled as to said tract, and Davis’ homestead 
entry therefor made August 15, 1889, was allowed to remain intact. 

The hearing in the case of Davis v. Tanner et al. was concluded in 
June, 1892. While that case was pending, James Wilson,.on March 
22, 1892, filed a contest affidavit charging against Davis abandonment: 
of said tract and failure to reside upon, cultivate and improve the same > 
as required by law. On September 4, 1895, Wilson filed an amended 
contest affidavit in which it was faeener alleged that said tract was 
_ within the limits of the incorporated town of Hastings, Las Animas 

county, Colorado, and ‘actually settled upon and occupied for purpose - 
of trade and business and not for agriculture,” and that since the trial 
in Davis v. Tanner e¢ al., valuable deposits of coal had been discovered 
on the land which was on account thereof more valuable than for agri- 
cultural purposes. Upon these allegations hearing was duly ordered 
and had, the testimony being taken by Allen J. Beamont, United States 
circuit court cominissioner, District of Colorado, as per stipulation of 
the parties, commencing February 18th, and ending February 22, 1896. 
On March 3, 1897, mane local office rentered its decision, concluding as 
follows: 

From a careful consideration of all the dasknony submitted, we find that the con- 
testant has fully sustained his charge of abandonment, and established the coal 
character of the land. Weare of the opinion that claimant has wholly abandoned 
said tract for a period of more than six months prior to the initiation of the contest 
and: that the tract is more valuable for its coal deposits than for agricultural 
purposes. 

We therefore recommend that homestead entry No. 6061 (6011) be canceled. 

On appeal by Davis your office on June 7,1897, reversed the decision | 
of the local office holding that the charge of abandonment had not _ 
been sustained, and that it had not been shown that the tract was of 
‘such value for coal contained as to exempt it from homestead entry.” 
From the decision of your office Wilson has appealed to the Depart- 
ment assigning several errors therein, only one of which assignments 
requires consideration and discussion, viz: 

In holding that the land is not shown to be more valuable — coal mining than for 
agricultural purposes. 

In the case of Davis v. Tanner et al., it was conceded by the Depart- 
ment that if the boundaries of the land were as contended for by the 
defendants the land was more valuable for its coal than for peneaane 
In this connection it was said in the decision in that case: 


The only issue here is as to the character of the land, the question as to the good 
faith of the defendant having been abandoned. The determination of this question 
rests wholly upou the correctness of the surveys on the ground that have been sub- 
mitted, because, if the survey sought to be established by the defendant be accepted, 
then it is shown that the “Davis forty,” so-called, is most valuable for coal, while 
_ if that claimed by Davis to be correct is adopted, then it is clear there is but little, 
if any, practical value in the land for the coal therein. = 
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It is well known generally in the neighbourhood of the tract in con- 
troversy, and conceded by Davis that extensive and very valuable coal _ 
_beds lie in the immediate vicinity of the tract. It was.also a matter of 
common knowledge and established by the testimony in the case that 
- numerous monuments of the public survey in that neighbourhood had 
been inissing. for several years, among which were the south-west corner _ 
of said section 13 and the quarter corners between said section aud sec- 
tions 1! and 24, respectively, the latter quarter corner being the south- | 
-west corner of fire land in controversy. At the time of the hearing in 
Davis v7. Tanner et ai., the last meutioned corner had not been found — 
nor had the recueeane: steps then been taken to establish it, nor-were 
they taken until long afterwards. : x 
The said tract lies immediately adjacent, on the north and north- 
| west, to the town of Hastings above mentioned. Upon the application 
of the mayor of Hastings and pursuant to the laws of Colorado (Mills 
Annotated Statutes of Colorado, section 4317) the county surveyor of 
Las Animas county, said State, on Noveniber 11, 1895; made the official 
survey necessary to establish the missing corners above specified, and 
also established likewise, or discovered, other corners that had been 
lost or missing in the vicinity. From the corners thus established the 
said surveyor at the request of the contestant surveyed the boundaries 
and established the other corners of the said tract. Davis was present 
in person when these surveys were made. From these recent surveys 
and the testimony in the case it clearly appears that at the time of the 
hearing about three and one half acres of the said tract in the north- 
west corner thereof was underlaid by a seven foot vein of coal; that 
about two-thirds of an acre.of this coal, which yielded seven thousand 
tons to the acre, had been mined, commencing in 1891 and continuing 
to the spring of 1894, and that more than two acres of similar mer- 
chantable coal yet remained in that part of the tract; and that toa 
reasonable certainty the same vein underlies from five to seven acres-— 
additional of the tract along the north and east sides thereof, of which, 
after making due deduction on account of deteriorated coal along the 
outcrop, at least three to four acres of the vein is merchantable coal. 

It is also shown that a four foot vein of coal underlies a still larger 
area of this tract, at a lower level than the seven foot vein. Mining 
operations on this tract and vicinity have been substantially confined 
to the seven foot vein. As mining on that vein must necessarily be — 
more profitable it is not to be expectéd that any extensive mining will 
be done on the lower and smaller vein until. the former is exhausted. 
If there be eliminated for the sake of the argument in this case, all con- 
sideration of coal within the tract except that which is clearly shown 
to exist in the seven foot vein in the north-west portion of the tract, it 
must still be held. that the tract is far more valuable for its coal than 
for agricultural purposes. It is practically conceded that the tract is 
of no eppegave value so far as the raising of crops of grain, ney or 
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vegetables is concerned. No such crop has been raised thereon by 
_ Davis or any one else. The land has a very little value for grazing. 
It is in evidence and not successfully controverted that for such pur- 
pose it would not be worth to exceed one dollar and twenty-five cents 
per acre. The royalty on the two acres of coal remaining in the north- 
west part of the tract is PEEO® n to be worth at least fourteen hundred 
dollars. 

Although not urged in argument before the Depar tmeut, it was urged 
at the hearing that the question of the existence of coal on this tract. 
was res judicata under the decision in Davis v. Tanner. et al., supra. 
The Department does not accept this view of the case. It is well set- 
tled by numerous decisions in cases between parties asserting the min- 
eral aud agricultural character of public land, respectively, that a 
- departmental determination upon such subject is only conclusive up to 
the close of the hearing in the particular case. Subsequent explora-— 

tion and development may show that a tract thus adjudged to be agri- 
cultural is in fact mineral in character, and upon due proof thereof in 
due proceedings the Department will render anew judgment in accord: 
ance with such fact. The same general rule would apply as well in a 
case where there was a controversy as to the boundaries of the laud 
with reference to the mineral deposits as in a case where there was no 
such controversy. In the former case the question of boundaries would 
simply constitute an additional element in the deter mination. It might | 
or it might not be the controlling element. 

A determination of the character of land based chiefly or | wholly 
upon the acceptance of certain boundaries which do not inclose the 
mineral deposits is no more permanently conclusive, in the nature of 
things, as to the character of the land, than a determination of the 
character of land in a case wherein ies is no dispute concerning 
boundaries. As long as the subject matter of the controversy, the land 
itself, is within the jurisdiction of the land department it has the same 
authority to determine anew the boundaries of a tract of public Jand, 
when the question of boundaries is involved in the question of the — 
known character of the land prior to the issue of final certificate, as it 
has to determine any other question within its jurisdiction. The cor- 
rect determination of the boundaries of the tract in controversy is 
essential to the correct determination of its character as public land, 
and therefore to the proper disposal of the land under those laws aa 
which relate to land of its particular character. 

Much of your office decision is given to the discussion of the alleged 
antagonism to Davis by the Victor Coal and Coke Company, and of its 
alleged active interest in the initiation and conduct of the contest by 
Wilson. As the attitude of the company toward Davis could have no 
important bearing upon the only question now under consideration. by 
the Department, viz: the character of the land, and as Wilson has 
waived his preference right of entry, thus occupying now only the 
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status of amicus curiae in the case, and leaving the case between Davis 
and the government only, neither the alleged antagonism nor the 
alleged interest in the conduct of Wilson’s contest requires any dis- 
cussion here. It is deemed proper to say, however, in passing, that a 
very careful exatnination of the testimony fails to disclose any sub- 
Stantial foundation for the conclusion reached in your office decision 
that the said company or its officers was or were, directly or indirectly, 
responsible for the efforts made by the people of Hastings to rid them- 
selves of the presence of Davis. These efforts, as the testimony shows, 
including the statements of certain of Dayis’ own witnesses, were 
induced by his persistent attempts to establish and conduct a saloon 
in such manner and at sach point or points in the town of Hastings 
(one point especially objectionable being near the public school build- 
ing), in defiance of law and public opinion, as to greatly irritate the 
people and the authorities of the town, and excite against him their 
violeut opposition. : 
Notwithstanding, as your office decision suggests, no one is now 
claiming the tract in controversy under the coal land laws, still the. 
land department cannot ignore the fact that the same being coal land | 
is not subject to disposal under the homestead law. It was known to 
Davis when he made his homestead entry that Tanner had filed his 
coal declaratory statement for the land. The coal outcrops thereon | 
stood out boldly and prominently, and: he probably knew of the mine > 
Tanner had already opened. He cannot now justly complain if the 
decision of the Department is adverse to him. He has done but very | 
little, as evidence of. good faith, in the way of improving the land, 
The decision of your office is accordingly reversed, The entry of 
Davis will be canceled. 


MINING CLAIM—TOWNSITE PATENT—KNOWN LODE. 
PACIFIC SLOPE LODE v. BUTTE TOWNSITE. 


A townsite patent that in terms provires that “no title shall be hereby acquired to 
any mine... . or to any valid mining claim or possession held under existing 
laws of Congress,” does not divest the Department of jurisdiction to subse- 
quently issue a patent for a iode claim within the limits covered by said townsite 
patent, if at the date of the townsite entry such lode claim was known to exist. 

The cases of the Pacific Slope Lode, 12 L. D., 686, and the Cameron Lode, 13 L. D., 
069, overruled. 


Acting Secretary Ryan to the Comimissioner of the General Land Office, | 
(W.V.D.) December 20, 1897. (G. B. G,) 


On February 10,1897, Messrs. Burdett, Thompson and Law filed in 
your office the following communication : | 
_Wasnineron, D.C., February 10, 1897. 

_ Hon. 8, W, Lamorevx, f 4 

Commissioner of the General Land Office. 
_ Sir: We have the honor to call your attention to the matter of. iaineral entry I No. 
819 of John C.C. Thornton eé al., Helena land office, a and to ere that 
| patent thereon may be speedily ordered to issue. 
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- The said entry was allowed in 1882 and is senioqnantls about fifteen years old. 
It has been suspended because of conflict with the Butte townsite entry; but ata 
hearing held in 1889 to determine the question whetlier or not the said lode elaim 
was valuable and known to exist prior to the occupation thereof for townsite pur- 
‘poses, it was proved that said lode was valuable, and that it was known to exist and - 
publicly worked for a long time prior to snch occupation. 

Heretofore the Honorable Secretary of the Interior made recommendation to the 
Attoruey General of the United States that proceedings be instituted for the cancel- 
lation of the townsite patent as to the tract in question, with a view to the issue of 
patent on the Pacific Slope lode. There is on file with the case a recent report of 
the Attorney General showing that no suit has been brought. In view of the prin- 
— eiple announced in the case of the South Star Lode (On Review) 20 L. D, , 204, such 
suit is unnecessary. 

We respectfully ask, therefore, that tbe said entry may be relieved from suspension | 
and patent issued in accordance with the said rnling. 


Very. respectfully, 
BurDETT, THOMPSON AND Law. 


‘By your office letter of February 23, 1897, the attention of the Depart- 
ment was called to this matter, in the followin g language of description 
and recommendation : 


I ain now in receipt of a motion by resident counsel for the Pacific Slope lode 
claimants, asking that patent be issued for said claim under the principle laid down 
by the Department in the case of the South Star Lode, 20 L. D., 204. 

Of course, if suit is pending to vacate the Butte City townsite patent as to conflict 
with said mining claim, favorable action upon said motion would-seem to be pre- 
cluded, if not by law,at least by the courtesy due the Department of Justice. 
 Lregard the motion however as being of sufficient merit to warrant a careful con- 
sideration, under the approval of the Department, provided no suit is pending. 

In view of the foregoing, I-have the honor to recommend that the Honorable 
Attorney General be requested to report the present sfatus of the matter and that 
he. be requested, should no suit be pending, to. direct a stay of all action in the 
Departinent of Justice, until said motion shall have been passe upon by the 
Depar tment. 


By departmental decision of June 25, 1891 (12 L. D., 686), it was found 
that the Pacific Slope lode claim was (ecated and duly recorded on May 
- 28, 1874, in book “IF” at page 215 of the lode records of the Summit 
- Valley mining district, Montana; that the townsite entry of the town- © 
site of Butte, Montana, was made July 25, 1876, and that a patent 
issued thereon September 26, 1877; that on April 13, 1882, the lode 
claim entry was made, the claim paid for, and the proprietors received 
a receipt and certificate therefor; that this mineral entry conflicts in 
part with the aforesaid patented townsite. It was further found that 
this lode claim being based on a record location made prior to the town- 
site entry, was known to exist at the date of said townsite entry. 

On this state of facts the Department then said: 

It is contended by counsel for the mineral claimants that the Department has 
jurisdiction to issue a patent for the lode, notwithstanding the fact that a patent 
has already been issued covering the surface embraced in the lode claim, maintaining 
that it is not a question of the issue of a second patent for the same land since the 


townsite ponent expressly carved out and did not purport to convey the mineral 
claim. : 
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This contention is untenable. The gronnd contended for is the same that is 
covered by the townsite patent, and, while the townsite may be compelled to sur- 
render portions of its ground because of the prior right of the Pacific Slope lode 
claim, this Department is not the proper. tribunal in whieh to seek that kind of 
relief. The surface of the ground included in the patent of the townsite is described 
by metes and bounds; no described exception is found therein, and any attempt of © 
this Department to issue a second patent covering any part of the surface described 
in the townsite patent would be without authority. (Pike’s Peak Lode, 10 L. D., 200.) 

Since itis shown both by the evidence submitted at the hearing in this case and 
the records of the county wherein the land in question is situated, thatthe existence 
of the Pacific Slope lode claim was known wheu the townsite entry was made and 
patent issued, you will prepare a proper record of. all the papers in the case and 
transmit the same to this Department with a view of their transmittal to the Attorney- 
General, in order to have asuit instituted in the proper court to have declared vacated 
so much of the patent of the townsite of Butte as includes the Pacitic Slope, lode 
claim. 


said. mineral entry will be suspended pending further proceedings. 


A certified copy of the record was transmitted to the Depar tment by _ 
your office on July 25, 1891, and on July 30, 1891, suit to vacate said - 
townsite patent as to eoutliet with said mining elaim was recommended 
to the Departinent of Justice. Correspondence on file shows that this 
suit was not instituted, and on March 30, 1897, the Department of 
Justice was requested to “take no further action in premises until 
advised by this Department,” and your office was so notified yt letter 
of the First Assistant Attorney of April 10, 1897. | 

I have now your office letter of August 17,1 189%, laying the matter 
before tlhe Department for instructions. : | 

At the time the aforesaid departmental decision of June 25, 1891, 
was rendered, the view here.entertained was that the issuance of a 
patent, which conveyed the surface of the ground, deprived this 
Department of all juvisdiction to afterwards patent any title or interest 
remaining to the government beneath the surface of the land so 
patented, unless such reserved interest was specially described and 
excepted by metes and bounds; and that this was true, whether such 
remainivg interest was reserved by statute from the operation of the © 
patent, or in general terms by the patent itself, or both. Under this. 
tule the remedy was in the courts: hence the aforesaid recommendation 
of a suit to vacate said townsite patent to the extent of conflict with. 
the mineral location. This rule had its chief support in adjudications 
growing out of conflicts between placer.and lode locations, it being 
held that a patent for placer ground, excepting in general terms all 
known lodes within the limits of the surface ground covered by the 
placer patent, terminated departmental jurisdiction as to such known 
lodes. | 7 | 

In the case of the South Star Lode (ou review), 20 L. D. 204, it w Was 
held: | | 
_ When it is ascertained by inquiry instituted by the eee . determined by 
a court of competent jurisdiction, that a lode claim exists within the boundaries of 
the land covered by a placer patent, and that such lode claim was known to exist at 
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the cate of the application for such patent, and was not applied for, it must be held 
that the land embraced in said lode is reserved from the operation of the conveyance 
by the general terms of exception therein, and that patent ey issue therefor, if the 
law has been in other respects fully complied with. 

‘The case of the Pike’s Peak Lode, 14 L. D., 47, overruled. (Syllabus. ) 

This case has been followed in numerous adjudicated cases since, 
and is now the well settled law of the Department. | 

There is no difference in principle between the question decided in 
the South Star Lode case (supra) and the one here presented. 

Section 2318 of the Revised Statutes provides: 


In all cases lands valuable for minerals shall be reserved from sale, except: ag other- 
wise expressly directed by law. 


And section 2392, chapter eight, wherein is regulated the “reserva- 
tion and sale of town-sites on the public lands,” provides that: 

- No title shall be acquired, under the foregoing provisions of this chapter, to any 
mine of gold, silver, cinnabar or copper; or to any valid mining- ea or possession 
held under existing laws. . 

_ If this were all, it might be argued with force that the issuance of 
the patent for the Butte City townsite had the effect of an adjudication 
_by this Department that no mine of gold, silver, cinnabar or copper 
existed within the limits covered thereby, and that no valid mining 
claim or possession was held therein under existing law, and, therefore, 
the legal title to everything within the exterior limits of the patented 
ground passed by that instrument, and it would follow by a well settled 
rule of departmental construction that the Departm ent would be thereby 
_ ousted of jurisdiction. 

~ But the record of the instrument itself has been examined, and it 
appears that the patent contains the following reservation, to wit: 
"No title shall be hereby acquired to any mine of gold, silver, cinnabar or copper 
or to any valid mining claim or possession held under existing laws of Congress. 
This being so, the argument in the South Star Lode case (supra) 
‘applies with force to the question here presented. The law provided 
that no title shonld be acquired to this lode claim under the townsite 

Jaws, and the townsite’s evideuce of title excepts it therefrom. 

. There remains, therefore, a on-patented and Deane. interest in 
the government. 

_ If it be suggested that the right to the use of town lots will be seri- 
ously interfered with by the recognition and patenting of mining inter- 
ests therein, this is answered by reference to section 2386 of the Revised 
Statutes, elierein such interests are rsuincuy recognized. Itis therein 
provided: : 

Where mineral veins are possessed, which possession is recognized by local author- 
ity, and to the extent so possessed and recognized, the title to town-lots to be acquired 
shall be subject to such recognized possession and the necessary use thereof; but 


nothing contained in this section shall be so construed as to recognize any color of 
title in possessors for mining purposes as against the United States. 
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‘The policy of the government here being formulated in distinct legis- 
lative expression, nothing is left for executive discretion, except an ascer- 
tainment of the facts. That has been done in this case. | 

I have therefore to direct that a patent i issue to the mineral clai mants 
herein, unless further objection appears. 

The cases of the Pacific Slope Lode (supra) and the Cameron iaae 
(13 L. D., 369,) are overruled, in so far as they contlict a the views 
herein expressed. : 


RAILROAD LANDS—ACT OF SEPTEMBER 29, 1890-HOMESTEAD. 
_ WEIDERT ET AL. v. KROLL. | 


An actual settler on lands embraced within the forfeiture act of September 29, 1890, 
at the date of the passage of said act, is entitled to'a preferred right of home- 
stead entry, and if he dies, without having made such entry, the right survives 
to his widow, .who was also at such time residing on said land. 

Where the widow in such case makes homestead entry, and thereafter through mis- 
tale relinquishes said entry, and purchases the Jand under section 3, of said act, 
when in fact not entitled to make such purchase, the entry may be reinstated 
with the right to treat said purchase as a commutation thereof, or EPeTaecr said 
entry in the regular manner. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W.V.D.) December 20, 1897. | (C.J. W,) 


' The land involved in this case is the E. 4 of the SW. 4, and the E. 4 
of lot 1, and the E. 4 of lot 2 of the NW. 4 of Sec. 3, T.5 N., BR. 33 1, 
containing 159.31 acres, in La Grande land district, Oregon. lt was 
granted to the Northern Pacific Railroad Company, and was forfeited 
and restored to the public domain by the act of September 29, 1890 (26 
Stat., 496). — 
| On September 29, 1890, John Kroll (a uative of Germany, who had 
declared his intention to become a citizen of the United States in the 
district court of the sixth judicial district, for Noble county, Minnesota, 
on the 20th day of April, 1874,) was, and for several years previous | 
had been, an actual settler in good faith on the land aforesaid. He 
died at his: residence on said land, on February 27, 1891, intestate, : 
leaving surviving him a widow, Mary Kroll (or Krull), and four ebil- 
dren, Julia Weidert, Anton Kroll, Lorenz Kroll, and Marie Kreigel, 2 all 
of full age, his only heirs at law. a 
On March 21, 1891, Mary Kroll (or Krull), who had resided with her 
husband on said ea from the time of their settlement until his death, — 
and who was therefore there September 29, 1890, made homestead entry, 
No. 5100 of the same, alleging i in her om affidavit: 

That I made settlement on said tract on Febr wary 12, 1885, and. have resided on 


said tract ever since, and have made improvements thereon, consisting of house, 
well, and two miles of fencing, and that the value of the same is $900, 
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- On September 22, 1891, she filed a relinquishment of her said home-— 
stead entry, and on the same day she purchased, and made cash entry, 
No. 4896, of the same land under section 3 of the act of pepeenicel: | 
29, 1890. 
_ On May 2, 1892, Julia Weidert (the wife of John Weidert, and the 
youngest child of John Kroll, deceased), on behalf of herself and her 
sister and brothers, above named, filed her affidavit of contest against — 
Said cash entry, alleging, in sibbtanée, that John Kroll made settle- 
- ment upon the land in 1886, and resided thereon until the time of his 
death (February 27, 1891), and had made valuable improvements with 
the intent to purchase under a general license from the railroad com- 
pany when it should have earned the lands; that affiant and three 
. others named are the children and heirs of said John Kroll, deceased, 
and are over the age of twenty-one years and citizens of the United 
States, and entitled to purchase under the act of September 29, 1890; 
that Mary Kroll never settled upon said tract, and was never in pos- 
session of the same in any manner at all on September 29, 1890, or. at. 
any time prior thereto; that she was not entitled to make cash ney. 
No. 4896, either in her own right, or as the widow of John Kroll, 
deceased; that said entry is in fraud of contestants’ rights as heirs; . 
that, on March 21, 1891, Mary Kroll, with intent to defraud said heirs, 
made homestead ony of said land,.and. thereafter advertised to make 
final proof on September 8, 1891; that on said day affiant appeared — 
as one of the heirs aud protested against the acceptance of said proof; 
that thereupon defendant relinquished said homestead entry, and made 
cash entry, No. 4896. 

On the charges as above outlined, contestants asked for-a hearing, to. 
the end that said cash entry be canceled and. they be allowed to pur: . 
chase under the provisions of the act of September 29, 1890, 

By letter (““H”) of September 15, 1892, your office dir ected the local 
officers to order a hearing.- After the hearing, the local officers recom- 
mended that the contest be dismissed, and that the widow’s cash entry, 
No. 4896, be held intact. On February 26,1894, your office reversed 
said flscision, and held said entry for. cancellation, ‘The widow has 
appealed to this Department.: 

It is proved that in the year 1885 jou Kroll se M ary ‘Kroll, his 
wife, established their resideice on the land in contest. They went 
upon it on the invitation of John Weidert, the husband of the contest- 

ant, Julia Weidert, he then having more land than he could hold. 
They remained upon the land until February 10, 1888, when Weidert. 
and his wife asserted claim to it, whereupon Jobn Kroll took a quitclaim 
deed from them to all right they might have in the land, the consider- 
ation expressed in the deed being two hundred dollars. Fromthattime _ 
forward John Kroll and Mary.continued to reside upon and cultivate — 

the land as actual settlers until the death of John, on February 27, 1891. 

Jt appears that when the old people settled upon the land, they had 
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Setwoon, six and seven aaanea dollars i in money. Jobn Weidert and — 
his wife got two hundred dollars of it in consideration for their quit- 
claim deed, and Weidert borrowed from them four hundred and fifty 
dollars. John Kroll was upwards of seventy years of age and feeble; 
could do no work of any consequence; his wife, Mary, was twelve years 
younger, and in good health. She attended to all business and rented 
out the farm; she at the date of the heari ing had exhausted her resources, 

| a forty dollars, loaned out. . | 

‘There are three classes of persons who are protected: by the pro- 

- visions of the forfeiture act aforesaid. The second section confers a 

preference right of entry upon actual settlers in good faith on lands 

covered by it, on making claim under the homestead laws and this act. 

The third section provides for qualified citizens of the United States, 

who may not be actual settlers, but who are in possession of lands, 

under. deed, written contract with, or license from the State or corpora- 
tion, claiming it under a legislative grant, or its assignees, executed — 
prior to Jauuary 1, 1888, or where persons may have settled on said 
lands with the bona fide intent to secure title thereto by purchase from 
the State or corporation when earned by compliance with the condi- 

. tions or requirements of the granting acts of Congress, Thus, two 

classes are entitled to purchase under the third section of the act: 

First, those who are in possession, actual or constructive, under deed, 


written contract, or license; and, second, settlers who settled with bona 


fide intent to secure title from the State or corporation to which the 
grant was made. 

That your office concluded J ohn Kroll belonged to one or the other 
of the classes last named is apparent, but it does not distinctly appear 
_ which one. If he belonged to neither, then it follows. that, without 
. regard to the rights of Mary Kroll, the widow of John Kroll, his heirs 
would have no right to purchase under said section. First, then, was 
Jobu Kroll in possession of the land under a deed, written contract, or 
-. license from the railroad company, executed -prior to January 1, 1888, 

made directly to him or assigned to him. It is sufficient to say that | 
the best evidence of such deed, written contract, or license, is the instru- 
ment itself, and that parol evidence is not admissible, to show such 
- deed or contract, or the contents thereof, until it is first shown that it 
is notin the power of the party offering secondary evidence to offer the 
paper itself, In this case, the existence of a license, the contents of it, 
and its assignment (which assignment must have been in writing also), 
are attempted to be shown by the parol testimony of the husband of the 
contestant, and without laying any foundation for secondary evidence, 
or showing any effort made to secure the paper itself. ‘The administra- 
tor of John Kroll was acting in the interest of the heirs, and adverse 
to the right of the widow to enter the land, and. was a witness at the 
hearing, and was neither asked to produce this paper nor to state if he 
knew of its existence. Mary Kroll was a witness, nor is any question 
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. asked of her as to the existence of Sach paper or any knowled ge which 


she might have of it. 

A copy of the quitclaim deed, executed by John Weidert and his wife 
Julia to John Kroll, is asaended: to the record as an exhibit, and was_ 
in evidence at the hearing. It makes no reference to any license or 
coutract with the railroad company; it affords no support to the theory 
that Kroll was in possession as an assignee under the railroad com- 
pany. Que of the parties to this transaction is dead, and can not be 
heard, and to allow the other party to say verbally what the character 
of the transaction was, when the law requires that it should be in writ- 
ing, would be a most dangerous precedent, as well as violative of the 
rules of evidence. There is, therefore, no legal evidence in the record 
showing that John Kroll was in possession of the land as a transferee 
of a license from the railroad company, and therefore entitled to pur- » 
chase under the third section of the act aforesaid. 

But did he belong to the other class of persons who might purchase | 
under this section? | | 

The testimony of Weidert himself contradicts the theory that he 
(Kroll) did, and the theory insisted upon has no sufficient support in 
the record. On page 32 of the record, Weidert says: ‘We almost 
knew it (meaning the land) would fall back to the government and 
come out forfeited land.” Referring to Kroll, Weidert says, he felt con-— 
fident it would be government land and he could get it for one dollar | 
and twenty-five cents per acre. This is not evidence of a bona fide 
intent to purchase from the railroad company, but from the govern- 
ment. The conclusion reached is that Kroll was not a settler with a 
view to obtain title to the land from the railroad. He belonged to 
neither class described in the third section of the act, and as he 
acquired no right under it, none descended to his heirs. {It must bé 
_ held, however, that Mary Kroll shows no right aS a. purchaser under 
said third section of the act. 

The fact that John Kroll lived for nearly six monthe after the pas- 
sage of the forfeiture act, and took no step to predicate a claim to the 
Jand as a purchaser ‘ota the railroad, is in harmony with the theory 
that he did not make settlement with a view to purchasing from the 
railroad company. When the act of September 29, 1890, took effect, it 
operated to release the land in question from the withdrawal made for 
the benefit of the Northern Pacific Railroad Company, and to restore it 
to the public domain. At that time Kroll and his wife were bona fide 
‘settlers residing upon the land, and he had a preference right to enter, 
but failing to do so, the right survived to his widow, and she might so_ 
enter it. She did, in fact, make such entry. She is an uneducated 
- woman. She was sixty years old in 1893. She can not write ber name. 

She was obliged to testify through an interpreter. In consequence of 
a mistake, for which she was not responsible, and by which she should 
not be injured, she was induced on September 21, 1891, to relinquish 
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her homestead entry, aid to make cash entry by purchase under see- 
tion 3 of the act of September 29, 1890, as hereinbefore stated. The 
circumstances under which she relinquished her homestead entry and 
substituted an entry by cash purchase on September 21, 1891, forbid 
that she should be prejudiced by said mistake. 

It is, therefore, directed that her homestead entry of March 21, 1891, 
be reinstated, and that she be allowed to withdraw her said relingnish-- 
ment thereof. If within a reasonable time she so elects, the cash entry 
made by her as aforesaid may be treated as a commutation of her rein- 
stated homestead entry, upon proper showing in~that behalf, or in. 
default of such election, the cash entry will be canceled, and she will be 

allowed to perfect her homestead in the regular way. 

Your office decision is hereby modified, in accordance with the fore- 
going directions. | : 


—————— 7 


ENT a RIGHT OF AMENDMENT—ADVERSE Ca 


CAWOOD v. DUMAS. 


The right of a settler to amend his entry so that it shall correspond with his settle- 
ment, where by mistake he has misdeseribed the land, is not defeated by an 
intervening adverse claim, if the applicant for the right of amendment shows 
priority of settlement, due compliance with law, and does not appear by any act 

of his own'to have misled the adverse claimant. 


| dee; Sécretary Ryan to the Commissioner of the General Land Office, 
(WV. Dy. - ae December 20, 1897, : (Hi. B., jr.) 


In the above entitled case the Department, on May 14, 1896 (22 L.D., 
585), held that Cawood could not be allowed to amend his Homestead: 
entry, made September 25, 1891, for the NE. + of section 15, T. 15 N., 
R. 1 E., Guthrie, Oklahoma, land district, so as to take, in lieu of the 
land above described, the NE. 4 of section 22, same township and range 
(he having settled upon and intended to enter the latter tract, the entry 
of the former having been due solely to mistake in description), even 
though he were the prior settler on the latter tract, for the reason that 
the latter tract had been entered on September 28, 1891, by Dumas, and 
to allow the amendment -would be to nnjustly deprive Dumas of his 
right to the land in controversy. A motion by Cawood for review was 
denied on December 23, 1896. 

On February 6, 1897, Cawood filed a petition invoking the super- 
visory authority of the Secretary, wherein he urged that the Depart- 
ment having conceded that he was the prior settler on the land in 
controversy, and his priority of settlement being also established by 
the evidence, the Department should have directed the cancellation of 
‘Dumas’ entry and have allowed the. said amendment. The petition 
was entertained August 23, 1897, and the entertaining order having 
been:complied with, the base comes up again for consideration, | 


DECISIONS RELATING TO THE PUBLIC LANDS. ~—6—@B | 


Upon careful examination of the record it is disclosed that the facts 


stated in the decision of May 14, 1896, supra, are substantially correct, 


except that the tracts above sere were not opened to settlement 
on April 22, but at noon of September 22, 1891, and that Dumas was 
not aged sixty-four years, but about thirty-three years, at that time. 
The age of an elderly companion of his in the race, one Franklin, was 
erroneously given for that of Dumas. | | 
| As the result of the hearing between the parties in ) Februar y, 1893, 
the local office decided that Cawood was the prior settler on the lancl-in 
coutroversy, and, in effect, that the mistake in describing the land was 
not due to any fault of his, and recommended the cancellation of Dumas’ 
entry and that Cawood be allowed to amend his entry so as to embrace 
the tract actually settled upon by him. This decision of the loeal office 
was affirmed by your office. | t . .2. 

The decision of the Department supra, reversing your office decision, 
assumes that the finding of facts, both by your office and the local office, 
as to the absence of fault on Cawood’s part in misdescribing the land, 
and as to priority of settlement thereon by Cawood, is correct. It is 
proper to remark in passing, that it is apparent upon the face of the 
record, that the local officers who heard the witnesses testify were not 
the same local officers who rendered the decision in the case, and, as 
urged by counsel for Dumas, your office was therefore in error in giving 
any weight to the local officers’ decision on the om that they saw 
and heard the witnesses, 

As hereinbefore indicated, the testimony has been now carefully 
examined. It convinces the Department both that Cawood was the 
prior settler upon the tract he claims, and that he was not in fault in 
misdeseribing the same. Relative to the misdescription, it appears 
that Cawood, while hunting the corners of his claim, on the day after 
the opening, found a witness tree on said section 15, near the northeast 
corner of the tract he had settled upon. One Smith, in whose com- 
pany Cawood then was, examined the markings on the tree and told 
Cawood that these markings showed his claim to be the NE. 4 of said 
section fifteen. Cawood, being himself an illiterate man, relying upon 
Smith’s statements, wont at once to Guthrie to make entry of his claim, 
and, as already indicated, misdescribed it in his entry papers. 

Section 2372 of the Revised Statutes, or, more accurately, the last 
_ clause thereof, is cited in said decision as authority for denying Cawood’s 
application to amend his entry. The section provides as follows: 

In all cases of an entry hereafter made, of a tract of land not intended to be entered, 
by a mistake of the true numbers of the tract intended to be entered, where the tract, 
thus erroneously entered, does not, in quantity, exceed one half-section, and where the 
certificate of the original purchaser has not been assigned, or his right in any way 
transferred, the purchaser, or, in case of his death, the legal representatives, not 
being assignees or transferees, may, In any case coming within the provisions of this 
section, file his own affidavit, with such additional evidence as can be procured, 
showing the mistake of the numbers of the tract intended to be entered, and that 
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every reasonable precaution and exertion had been used to avoid the error, with the . 
register and receiver of tlie land district within which such tract of land is situated, 
who shall transmit the evidence submitted to them in each case, together with their 
written opinion, both as to the existence of the mistake and the credibility of each 
person testifying thereto, to the Commissioner of the General Land Office, who, if 
he be entirely satished that the mistake bas been made, and that every reasonable 
_ precaution and exertion had been made to avoid it, is anthorized to change the entry, 
and trausfer the payment from the tract erroneo ie entered, to that intended to be 
entered, if unsold; but, if sold, to any other tract liable to entry; but the oath of 
the person interested shall in no case be deemed sufficient, in the absence of other 
corroborating testimony, to authorize any such change of entry; nor shall anything 
herein contained affect the right of third persons. 


That statute, passed in 1824 (4 Stat., 31), and eerie) applicable 
only to cash entries of public lands, is not, therefore, in strictissima 
verba, applicable to the present case, yet, as was said by the Depart- 
ment in the timber culture case of Christoph Nitschka (7 L. D., 155), 
the reason thereof may be appropriately applied to such cases, and ...-. a rule 
similar to that contained in section 2372 of thé Revised Statutes relative to mistakes, 
_ may properly be and should be applied to timber culture cases, and not only to tim- 
‘ber culture cases, but to all classes of claims, to which it is not made specifically 
applicable by said section of the law. . 

— Cirenlar instructions making a rule similar to that of said section 
2372 of general application were issued January 11,1889 (8 L, D., 187), 
and are still in force. Such rule, therefore, instead of the express pro- 
visions of section 2372, is to be applied to the present case. In connec- 
tion therewith is also to be applied the third section of the act of May 
14, 1880 (21 Stat., 140), which reads: 7 


~ That any settler who has settled, or who shall hereafter settles on any of the pub- | 
lic lands of the United States, whether surveyed or unsurveyed, with the intention ~ 
of claiming the same under the homestead laws, shall be allowed the same time to 
file his homestead application and perfect his original entry in the United. States 
land office as is now allowed to settlers under the pre-emption laws to puttheir clainis 
on record, and his right shall relate back to the date of settlement, the same as if he © 
settled under the pre-emption laws. 


The purpose of the said rule evidently is to enable one, who, notwith- 
standing he had used reasonable care to ascertain the true description 
of the tract he was entitled to enter, had by mistake described another — 
tract, to change his entry to the tract he intended to enter, provided 
no adverse right had in the meantime attached thereto. So long as 
-~Cawood,.as the prior settler, duly complied with the law, no adverse _ 
right could attach to theland. His application to amend. appears to . 
have been made in apt time. 

It appearing that Cawood did not intend to enter the land in section 
‘fifteen, and that his mistake in the attempt to describe the land he 
claimed was excusable, he would have been entitled, had he so elected, 
to have had his entry now of record canceled without prejudice to his — 
right to make another entry. In the absence of a valid adverse claim 
to the land in controversy, he would, upon such cancellation, be en- 
titled, if duly qualified as a homesteader, to enter that land. If he was. 
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entitled, therefore, to make entry of that land when he made the mis- 
taken entry, he is still entitled to make entry therefor, unless he has. 
forfeited his right to the land by laches, or by some act or representa- 
tion has:so misled Dumas as to raise against himself an estoppel in 
_ Dumas’ favor. If Cawood had made no entry, the only question in this . 
ease would be (1) whether he was the prior settler on the land, and, if 
he was, (2) whether he had complied’ with the homestead law since. 
The first question has already been answered in the affirmative. 

When Cawood started for Guthrie on September 23d, as above Stated, 
he left his stake with his flag thereon, a boar d, on which was written 
his name, driven in the ground, the states ich liad supported his 
temporary tent, and his iguddation of poles, on the land at the place 
where he made settlement. Returning to the land September 27, 1891, 
after making entry therefor, as he supposed, he at once éoinmenaed 
making permanent improvements. thereon and continued to reside 
thereon and improve the same up to the time of the hearing, having 
~ moved his family to the claim in October, 1891. At the time of the © 
hearing he had on the claim a house of hewn logs, sixteen by twenty- 
two feet, a new house, uot so large as the other, nearly completed, about 
thirty acres broken on which he had already raised a crop, a stable, 
corncrib, and other outbuildings—all valued at about five hundred 
dollars. It would appear, therefore, relative to the second question, | 
that Cawood had oo complied with the homestead law since his set-. 
tlement. | 
It was not necessary that Dumas should have had actnal notice of 
Cawood’s settlement when the former attempted to nake his settlement, 
as seems to have been the holding in the decisiou denying the motion 
_ for review in this case, but only that Cawood’s acts of settlement were 
sufficient to have given Dumas notice. Iu the case of Trainor v. Stitzel 
(7 L. D., 387), cited, it happened that Stitzel had actual notice, and the 
case was decided according to the facts there. But it does not follow 
therefrom that the prior settler in any case like the one at bar, must 
give actual notice of his settlement. Dumas, it appears, was absent 
from the land from September 25, 1891, until some time in November | 
folowing: When he returned he found Cawood on the land. 

When Cawood, on October 10, 1891, discovered that he had misde- 
scribed the land he claimed, he was prompt to apply to amend his entry, 
tiling application therefor two days afterward. This application was 
far within the time allowed him by the third section of the act of May 
14, 1880, supra, to make entry. He did all he could do to rectify his 


inistake, and it does not appear that Dumas was misled in ahy way by _ | 


any act or representation of Cawood. 

The cases of Brown v. West (3 L. D., 413) and Callicotte v. Gear (24, 
L. D., 135) are directly i inv point in support of the views herein expressed. 
It is not deemed necessary to discuss and explain the inapplicability of 
most of the numerous cases cited by counsel for Dumas. It is suffi- 
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cient that none of them controvert the eencladion reached in this case. 
_ The eases that are applicable are in Cawood’s favor, — 


The decision of May 14, 1896, supra, must be recalled. and vacated, 
ancl the clecision of ene office i in this case affir n1ee; and it is so ordered. 


Hoxicome v. STATE OF CALIFORNIA. 


Motion for review of departmental decision of January 18, 1897 (24 
iL, D., 26), denied by Acting Secretary Ryan, December 20, 1897, 


RAILROAD GRANT—-SETTLEMENT CLAIM—ACT OF JUNE. 22, 1874. 
BIGAREL v, St. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. 


A homestead settler, who by alienation of the land has disqualified himself as an 
entryman, is not entitled to relief under the act of June 22, 1874, extending the 
time for the completion of certain railroads in Minnesota, and protecting the 
rights of settlers prior thereto. 


Secretary Bliss to the Commissioner of the General Land Office, December 
W.V.D.) — 21,:1897, (C. W.P.) 


Charles W. Bigarel has appealed from the decision of your office of 
May 9, 1896, in the case of said Bigarel against the St.Paul, Minne- 
. apolis and Manitoba aenvieel Company, rejecting his homesteaa appli- . 
cation for the NW. 4 of Sec. 35, T. 131 N., R. 14 W., St. Cloud land 
district, Minnesota. 

_ The record history of the case is stated in your office decision-as fol- 
lows: Said tract is within the twenty miles indemnity limits common 
to the St. Paul, Minneapolis and Manitoba, main line, and the St. Vin- - 
cent Extension Railways. It was selected for the St. Vincent grant, 
November 25, 1873, and certified to the State for said grant April 30, 
1874. But this percifeation was revoked by the Seer etary of the Inte- 
rior, November 14, 1874, | 

On June 23, 1880, the governor of Minnesota, under the act of the - 
legislature of fie State, approved March 1, 1877 (Special Laws of Min- 
nesota, 1877, p. 257), executed a deed of reconveyance to the United 
States ‘for said land, for the benefit of Charles W. Bigarel. ae 
-- On April 3, 1883, your office having no knowledge respecting the 
reconveyance of the land for Bigarel’s benefit, again listed the land for 
the purpose of the railway grant. The listing was re-approved by the 
Secretary of the Interior April 3, 1883, and patent was issued thereon 
April 23, 1883, for the benefit of the St. Vincent Extension Railway . 
| Company; and the same Was ee by the late to the said company, 
May 9, 1883. - 

On Oetober 16, 1889, Charles Ww. Bigarel’s uae to make Home: 
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stead entry for the said Te was eejecied by the local officers, because 


of conflict with said company’s claim; and.he appealed to your office. 


Accompanying the application of Bigarel to make homestead entry 
_ is the evidence submitted by him to the State Board in 1879, in support 
of his application for the relief afforded by the State law of 1877, from 
which it appears that he settled on the said land in 1873, and has been | 
continuously residing thereon from that time, and your office held that 
Bigarel is entitled to relief under the act of June 22, 1874 (18 Stat., 203), | 
providing for an extension of time for the completion of said St. Vin- 
cent Extension and other railway lines in Minnesota, and cited the cases 
of Tronnes v. St. Paul, Minneapolis and Manitoba Railway Company _ 
(18 L. D., 201), and Ellingson v. the same (21 L. D., 254), 
On June 6, 1894, Bigarel’s case was examined by your office, and it | 
appearing that ae railway company was not present or represented at 
_ the time, he submitted his proof before the State Board, and in order 
that all parties might be heard in the matter, the local officers were — 
directed to order a hearing, with notice to Bigarel and the railway com- 
pany of the time and place for the ue, for the purpose of ascertaining 
the precise condition of said NW. 4, Sec. 35, T. 131 N., R. 44 W., as to 
occupancy and residence by Bigarel at and suprodnene to said act 
approved June 22, 1874, 

A hearing was had. September 20, 1804, all parties in interest being 
‘present; and, upon the testimony taken, the local officers decided that 
Bigarel shoald be allowed to enter the land from which oe compa hy 
appealed to your office. 

The testimony shows that Bigarel is a citizen of the United States, 
and a qualified homestead claimant;. that he settled on this land. in 
June, 1873, and continued to reside thereon and cultivate a crop every 
season until 1889, when he made application to enter the land under 
the homestead law: and initiated the present contest. ‘ 

It appearing that Bigarel was a settler on the land June 22, 1874, 
the date of the act extending the time for the completion of the said | 
road (18 Stat., 203), your office held that his rights as an actual settler 
were saved and secured thereunder, the same as if said land had never 
been granted to aid in the construction of said railroad. A 
_ The time within which the said road should have been built under 
the granting act, and the extension of June 22, 1874, expired March 3, 
1876, The road not having been completed, the State of Minnesota, 
by act of its legislature, dated March 1, 1877, extended the.time on 
- condition that the company or corporation taking the benefits thereof 
should not acquire, directly or indirectly, any right, title, interest, claim 
or demand in or to any tract or parcel of land within its granted or 
indemnity limits, to which legal and full title had not been perfected 
in said company or its successors or assigns. 

. At the date of this act, the land’in question had not been patented 
to the State, and Bigarel having shown to the satisfaction of the State 
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Board of Commissioners that he had been an actual settler on the land 
‘since June, 18,3, the governor made the deed of relinquishment, in his 
favor, as aforesaid. But Bigarel did not make his homestead applica- 
‘tion for the land until October, 1889. In the meantime, it had been 
-approved aud patented to the State, and by the State 6 the railroad 
‘company. And by papers filed at. the hearing, it is shown. that Bigarel 
purchased the tract in question, and the NE. 4 of said See. 35, T.131 
N,, kh. 44 W., from the railroad company, Octet 4, 1883, and recarved 
-adeed for the same, And on April 22, 1592, he and his wife trans- 
‘ferred the land by warranty deed to one E, J. Webber, who is now in 
‘possession of the same. Your office held that. 

‘Big rarel, by his alienation of the land by sale to Webber, Ww oe right he hith- 
‘erto may have had under his homestead claim, diayaalifed hunself as a homestead — 
claimant under sections 2290 and 2291 of the Revised Statutes, and forfeited his. 
right to relief under the act of June 22, 1874; that the sale to Webber being a direct 


and absolute alienation of the land, ‘Atsauaiehed him from making the my ne 
requix ed under the sections of the Revised Statutes referred to. 


And his application to make homestead entry for the said NW. 4 of 
Sec. 35, T. 131 N., BR. 44 W., was rejected by your office decision. 

There appears to be no error in the decision of your office, 

iBy the act of June 22,1874, supra, the time for the completion of the | 
road was extended, upon the follow’ ing conditions: 

That all rights of actual settlers and their grantees who have heretofore in good 
faith entered upon and actually resided on any of said lands prior to the passage of 
‘this act, or who otherwise have legal rights in any of such lands, shall be saved and 
secured to such settlers or such other persons in all respects the same as if said — 
lands had never been granted to aid in the construction of the said lines of railroad. 

‘The deed to Webber is a warranty deed from Charles W. Bigarel 
and wife to E. J. Webber. In-explanation of the deed, Bigarel testi- 
fied that he went to Webber and told him of the existence of a mort- 
gage on the land and of certain other debts; and asked him to step in 
and help him lift the indebtedness; that Webber: took the matter 
ander consideration and finally proposed that Bigarel should give him 
(Webber) a deed of the land, and that he (Webber) and wife would 
give Bigarel-a contract to reconvey to him one half the property when 
the indebtedness was paid; that he accepted said proposal; conveyed 
the land to Webber and received from the Jatter a contract for the 
reconveyance of one half of the land when the indebtedness was paid; 
that he (Bigarel) went east during the following spring, with the inten- 
‘tion of raising money to buy Webber out; that while there he traded — 
his coutract to one Thayer, and that Webber subsequently bought the 
-contract from Thayer for little or nothing. 

It thus appears from Bigarel’s own statement that the absolute title 
to the land is now in Webber, as he not only holds Bigarel’s deed, but 
also the contract given by him to Bigarel. The amount of the consid: 
‘eration passing from Webber to Thayer is of no consequence to Big- 
- .arel, for by his own testimony he traded the contract to Thayer, and 
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he does not claim that he did not receive value, or that there was any 
collusion between Webber and Thayer. | 

It is held in the case of Crawford ». FueUNON, 10 L. D., O14, that ne 
sale of an undivided half interest of the land covered by a homestead: 
entry prior to final proof renders the homesteader incompetent to per- 
fect his entry, and that the defect can not be cured by a reconveyance 
in the presence of an intervening contest charging ICOM SRENCY, 

The decision of your office is therefore affirmed. 


. PRACTICE—NOTICE—REVIEW~DESERT LAND CONTEST. 
VRADENBURG’S HEIRS ET AL. ¥. ORR ET AL. 
(ON REVIEW.) 


A mere docket entry of notice by registered letter is not evidence that service of a 

: notice of decision was in fact so made. 

* Evidence not newly discovered comes too late when offered for the first time on: 
motion for review. 

A contest against a desert land entry on the ground of non-reclamation is premature,. 
ifthe entry in question was at one time suspended, and the statutory life of the: 
entry has not expired exclusive of the period of suspension. 


Reereta y Bliss to the Commissioner of the General Land Office, Deir 
(W. V. D.) | mo Yeedoo7, = +, ~ #. (ORM e P.) 


By letter of Noveniber 30, 1897, your office tr anannitiea a motion by 
Hiram L. Waits, John L. Wasson, Teresa Parero, W. B. Timmons, and 
James Herington, for review of departmental decision of October 12, 
1897, in the case of Heirs of L. C. Vradenburg et al. against T, B. Orr, 
; pitrymans and Emile Chauvin, transferee (20 L. D., 823); and on the 
same day you transmitted a separate motion for review of said decision,. 
on the part of Thomas E. Taggart. The land involved i is Sec. 10, T. 25. 
S., R. 25 E., Visalia land district, California. 7 

The motion for review, on the part of Waits and others, contains ten: 
spovilicatione of error; but it is unnecessary to consider any of these 
specifications (with the exception of the first and second specifications),. 
as no questions in the case are presented by them which were not fully 
considered by the Department when the case was decided upon the 
merits. In such cases motions for review are denied. Shields v. Mc- 
Donald, 18 L. D., 478, and cases cited. : | 

It is alleged, in substance, in the first and second assiguments of 
error, that the Department erred in not finding from the official records,. 
to wit, a certified copy of the entries on the contest docket of the land 
office at Visalia, which was filed with their joint appeal from your office 
decision of April 9, 1897, that the defendant Orr was served with dué 
notice of the departmental order of January 12, 1891, revoking the- 
suspension ordered by the Department on September 12, 1877, by: 
registered letters, dated May 22, 1891, and August 6, 1891. | 
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~ In the cases cited in the decision complained of, it was held that on 
the revocation of an order suspending a desert entry time will not run 
agaiust the entryman in the matter of reclamation, in the absence of 
notice of the revocation sent to him by registered mail, and in the 
decision of which a review is asked it is held that, it not appearing from 
. the record that due notice of the order of revocation was sent to the 
entryman Orr, the contests of these petitioners were. pr ematurely 
brought and fee contests were dismissed, | 
The docket entries - of May 22, 1891, and August 6, 1891, are as fol- 

lows: | Se 4 | a | 

‘“H” of April 29, 1891, decides in favor of contestant and holds entry for cancella- 
tion. Parties notified. May 22, 1891 (C. L. B.). 


“A” of July 30, 1891, revokes the decision-of April 29, 1891 (“‘H”), helae: entry 
for cancellation. Reg. notice to parties, Aug. 6, 1891 (C. L. B.). 


It will be seen that the first entry does not even attempt to state how 
the “ Parties” were notified, and although the second entry states that 
there was “ Reg. notice to parties,” the mere docket entry of notice to 
parties by registered letter is not. evidence of the fact. Rule 18 of 
practice requires that | | 
proof of service by mail shall be ne affidavit of the person who mailed the notice 
attached to the post office receipt for the registered letter. 

Conscious of the weakness of lis contention that the meee shows 
that the entryman had received due notice of the revocation of the 
suspension, the counsel for the petitioners has filed with the motion for 
review ex parte affidavits to show that Orr did, in fact, receive notice 
by registered letters of the decisions of your office of April 29, 1891, and 
July 30,1891, and talked to several persons about the decision of April 
29, 1891; and that from a perusal of said decision he was apprised of 
the revocation of the order of suspension. It is thus attempted by 
means of ex parte affidavits, executed since the decision of the case by 
the Department, to prove that the Department was in error in deciding 
that the record before it did not show that Orr had received notice of 
the revocation of the suspension of his entry, in accordance with the 
requirements of I‘arnell e¢ al. v. Brown, on review, 21 L. D., 384; White 
v. Dodge, Id., 494, and Roscoe et al. v. Foster et ae 24 L, D. | 435, cited 
in the decision complained of. 

But the evidence is in no sense newly fist ouetee: It is stated in the 
motion. that “the facts contained in these affidavits were unknown to” 
the counsel for the petitioners “until November 20, 1891,” but it is not. 
stated that the facts were not known to him or to the petitioners prior 
to the trial, and evidence not’ newly discovered comes too late when 
offered for the first time on motion for review. Hilliard on New Trials, 
p. 495; Cline v. Daul, 11 L. D., 565; Guthrie Townsite v. Paine et al. (on 
review), 13 L. D., 562; Long if im et al. ». Robinson et al. (on review), 17 
L. D., 348. a 
- The motion is therefore denied. 
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As to Thomas BE, Taggart, no questions are presented for considera- 
tion in his motion for review which were not duly considered by the 
Department when the case was decided on the merits, except in the 
second specification of error. .But some remarks will - made upon . . 
the first assignment of error, in which it is alleged that the Department 7 
erred: | - 

By overlooking the fact that his contest was not rejected by the local officers or 
excepted to by the entryman or his assignee on the ground of prematurity of charge 
of non-reclamation, and, in the face of authorities such as Hague v. Gillard e al. (21 
L. D.,467), failing to count to April 22nd, 1895, the date of citation, and holding that 
such charge was prematurely made. 

The record shows that.on July 22, 1887, Taggart filed a ‘contest 
affidavit against Orr’s entry, in which it is alleged that the entryman 
has not reclaimed the land nor auy part of it. This contest affidavit 
was rejected by the local officers ‘‘on the ground that said entry was 
suspended in 1877.” Taggart appealed to your office. Your office for- 
warded the affidavit of contest to the Department, with the record in’ 
the appeal of Vradenburg (see Vradenburg ». Orr, 16 L..D., 35). Upon 
. the decision by the Department in said-case, reported in 16 L. D., 35, 
your office ordered a hearing, notifying all parties, including Taggart. 
At the hearing Taggart appeared, in person and by attorney, and it 
appearing that, on February 18, 1891, during the pendency of his 
appeal, he had filed an affidavit of contest, in which he charges that. 
the land is non-desert in character, has not been reclaimed, and that 


_. there is fraud in the filing of said entry, he was heard upon this 


affidavit of contest. ‘The local officers held that the charge of the non- 
desert character of the land was not supported by the evidence; that 
there was no evidence to support the charge of fraud, and that: ‘the 
charge of non-reclamation is premature and the evidence introduced to 
spTows that the land had not been reclaimed was irrelevant, and had 
not been considered by them, because Taggart’s affidavit of contest was 
filed February 18, 1891, at which date three years from the date of the’ 
entry, exclusive of the peviod of suspension, had not elapsed, the entry 
being suspended September 28, 1877, and the suspension revoked Feb- 
ruary 10,1891, and cceommondel that the contest be dismissed. Your 
office affirmed: the decision of the local officers and the Department 
affirmed the decision of your office. 

At the date of the filing of Taggart’s affidavit of contest, although 
the Department had ordered the revocation of the suspension of Orvr’s 
entry, no notice thereof had been served upon the entryman, and it is. 
clear that Taggart’s affidavit of contest, so far as it charged a failure 
to reclaim the land within the time allowed by law, failed to state facts 
sufficient to constitute a cause of action, and there was no error in the 
decisions so holding. 

_ In the case of Brunette v, Phillips, 22 L. D., 692, Phillips’ § ae was, 
suspended by your office during an Aiveshisation of Brunette’s claim to. 
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the land. Before Phillips had been informed of the revocation of the 
'  guspension, Brunette filed an affidavit. of contest, alleging abandon- 
ment, change of residence for more than six months after entry. Upon 
a hearing had the local officers recommended that notwithstanding that 
- Phillips’s entry had not been relieved from suspension six months before 

the initiation of the contest, it should be canceled and Brunette permit- | 
ted to enter the land. Your office affirmed this judgment. But on fur- 


ther appeal, the Department reversed your office decision and held that _ 


the contest having been initiated prior to the expiration of six mouths 
from the date of entry, not counting the period of suspension, was pre- 
mature. See also Farnell et al. ». Brown, on review, wae v. Dodge, 
and Roscoe et al. v. Foster e¢ al (supra). 


In Taggart’s second specification.of error it is alleged, thatit was 


error to hold that the record does not show that the entryman Orr had 
_ been served with notice of the revocation of the suspension of lis entry, 
when the record does show a receipt which was signed by him not later than May 
_ 22nd, 1891, for a registered letter from the local officers containing a copy of the 
dscision of the Commissioner of the General Land Cie, dated April 29th, 1891, 
referring to said rev ocation. — 

If it were admitted that the record does show these ane 
would obtain no benefit from such admission. But the record does not 
show that a copy of your office decision of April 29, 1891, was served 
on the entryman. 

The motion for review Is aceanain oly denied. 


RAILROAD GRANT_INDEMNITY—CONFLICTING GRANTS. 
NORTHERN PaciFic R. RCo. 


As to lands lying within the granted limits of the Northern Pacific grant, and also 

within the additional indemnity limits of the Lake Superior and Mississippi 

/ road provided for in the act of July 18, 1866, the right of the latter company is 
defeated by the grant and location of the Northern Pacific made prior to sclec-. 

' tion on behalf of the Lake Superior and Mississippi road; but, if lands oceupy- - 
ing such status are erroneously patented to the latter company, indemnity 
therefor cannot be allowed the Northern Pacific as the ae so patented must 
be charged to its grant. | 3 : 


Secretary Bliss to the Commissioner of the General Land Office, December 
(W.V.D.) Hd 1897. 3 (BOW. 0.) 


List No. 19, of selections made on account of the grant for the Northern 
Pacifie Railroad Company, covering 1,250.20 acres within the second 
indemnity belt, provision for which was made by the joint resolution of. 
’ May 31, 1870 (16 Stat., 378), is again before this department for consid-. 
eration. a = — 

‘The list was first submitted with your office letter of October 7, 1896, 
but was returned without approval by departmental letter of N ovember 
17, 1896 ce L, D., 320). 3 
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In said letter it was stated: 


In considering the question as to the proper establishment er the terminal of jie 
‘Novhern Pacific grant at Duluth, it was held in departmental decision of October 
. 29, 1896 (23 L. D., 428), that the Northern Pacific Railroad Company will not be 
entitled to indemnity for any lands received by the Lake Superior and Mississippi 
River Railroad. Company opposite the portion of the road between Thomson and 
Duluth. In referring to that part of the act.of July 2, 1864, supra, wherein it is pro- 
' vided ‘that if said route shall be found upou the line of any other railroad route to 
aid in the construction of which lands have heretofore been granted by the United 
States, as far as the routes are upon the same general line, the amount of land here- | 
tofore granted shall be deducted from the amount granted by this act,’ it was held 
that the intention of Congress evidently was to provide against making a double 
grant where two land grant railroads were found to be upon the same-general line, 
and this can only be arrived at by charging to the Northern Pacifie all lands received 
by the company tq which the first grant was made, opposite the portion of the lines 

* which are similar, whether within the primary or indeinity limits of that grant. 

Itis clear therefore that the basis as assigned in the list submitted for the approval 
of this Department is nota satisfactory basis, and the list is- herewith zouunnoe with- 
out my approval. . 


-It now appears that resident counsel for the. company, in cian of 
_ December 11, 1896, requested that the list be again submitted and in 
said letter urge that— 
It is evident that the Secretary’s attention \ was not called to the true facts in the 


Case, The lands patented to the Lake Superior and Mississippi road were not within - 
its grant of May 5, 1864, as stated. They fell within the enlarged limits of the grant 


under theact of July 18, 1866, and form no part of the grant considered by the Depart- 


ment in its eastern capminal decision, 
. In said decision it was held that Congress in the grant of July 2, 1864, to the | 
Nor thern Pacific road, expressly provided— 

‘That if said route sail be found upon the line of any other railroad route, to aid 
_ in the coustruction of which lends have been heretofore granted by the U.S. as far 
as the routes are upon the same general line, the amount of land her etalon e granted 
shall be deducted from the amount granted by this act,’ 

and the Northern Pacific road from Thomson Junction to Dulath haying fallen upon 
the line of road of the Lake Superiorand Mississippi Company for whieh a granthad . 
been made May 5, 1864, such lands falling Pe the grant of 1864 should be deducted 
from the Northern Pacific grant. 

The present lands do not fall within said class. They were not within the erant 
of: May 5, 1864, but within the grant of July 13,1866. They had not therefore ‘been _ 
heretofore granted,’ when the Northern Pacific act was passed, and being g¢ patented to | 
the L, 8. & M. road form a proper basis for the indemnity selection of the Northern » 

Pacific road of lands within its second indemnity Welt. In view of these facts we 
request that said list 19, nay be resubmitted to the Secretary with this communi- — 
cation in order that said list WL be approved. | 


In resubmittin g the list your office letter states— 


That the grant to the State of Minnesota, to aid in the construction of the road 
known as the Lake eligi aud Mississippi River Railroad, was of ‘every alternate 
‘section of publicland ... . to the amount of five alternate sections per mile on 
each side of the pallens with a provision for indemnity for losses within the grant 
in place to be taken within an aecers territory not more than tweuty miles from 
the road line. 

The limits of the erant, therefore, when established after the location of the line 
of the road, were a ten mile primary limit and a twenty mile secondary or indem- 
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nity limit. The lands given as bases for these indemnity selections were not within 
either of these belts. But, after the location of the general route of the road, it 
became apparent, the grant being confined to the State of Minnesota, that by reason 
of the proximity of the road to the boundary line of the State, the amount of land 
- intended to be vranted by the act of 1864, could not be found within the limits pre- 
scribed therein, and Congress by act of July 13, 1866 (14 Stat., 93), gave the com- 
pany the right to select land within thirty miles on the west side of the road, to 
make up any deficiency that might be found to exist; and it is within this thirty 
wile belt that the tracts given as bases aforesaid, are situated: They are also situ- 
ated opposite that portion of the road between Thomson Junction and pare used 
by the two compauies under the agreement aforesaid. | - 

Therefore, it is clear that these lands were not within the evant of 1864, bat were » 
granted by the act of 1866. 

Now, the grant of 1866, was subsequent to the Northern Pacific grant, pit the 


aitlidraeal thereunder, made by letter of November 2, received - local office | 


November 17, 1866, was prior to the withdrawal on general route for and the definite 
location of said Northern Pacific grant, which were August 13, 1870, and November 
20, 1871, respectively. 

However, in the treatment of the similar case of the overlap of the Northern — 
Pacific and: the Oregon and California grants, it was held (14 L, 1)., 187), that the 
Northern Pacific. being the prior grant, although the line of its road had not been 


definitely located but a map of general route only had been filed, and that, subse- ~ | 


quent to the grant and definite location of the Oregon and California grant, had the | 
superior right. See also the decision of the supreme court in St. Paul and Pacific vw 
Northern Pacific Company (189 U. S., 1), where a similar conflict was settled. | 

~ Now, if it should he determined that the right of the Northern Pacific Company 
within this thirty mile indemnity belt, established under the grant of July 13, 1866, 
is superior to that of the Lake Superior and Mississippi Company, and that the pat- 
enting of the lands therein to the latter company was erroneous, must not these 
lands be charged against the grant to the Northern Pacific Company, notwithstand- 
ing the erroneous patent to the Lake Superior and Mississippi Company? Chicago, 
St. Paul, Minneapolis and Omaha Railway Company (6 L. D., 195,°209), Atchison, 
‘Topeka and Santa Fe R. R. Co. (21 L,.D., 49). If so, then they do not form a proper. 
basis for indemnity. 

The grant to aid in the construction of the Northern Pacific Railroad 
was made by the act of July 2, 1864 (14 Stat., 365). i % 

As located aud constructed, the lands made the bases for the. selec- 
tions under consideration, fall within the primary or granted limits, 
and the grant of 1864 being one in praesenti, as against the grant made 
by the act of July 13, 1866 (14 Stat., 93), the act of 1864 would take 
precedence. See St. Paul and Pacific v. Northern Pacific Ale UesnL) 
and cases therein cited. 

The act of 1866 amended the act of May 5, 1864, making the grant 
for the St. Paul and Duluth Railroad, but no right to any specific lands 
capable of identification was granted, so that, if the amendment be 
given effect as of the passage of the act of May 5, 1864, no rights | 
attached within the limit provided for in the act of 1866 until selection, 
which was long subsequent to the grant and the location of the North- 
ern Pacific Railroad. 

The act of 1866 provides as follows: | 

Be it enacted, etc., That section one of the act entitled ‘An act making a grant of 


lands to the State of Minnesota to aid in the construction of the railroad from Saint 
Paul to Lake Superior,’ approved May fifth, eighteen hundred and’ sixty-four, be 
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amended by adding thereto the following: ‘ Provided, further, That in case-it shall 
appear, when the line of the Lake Superior and Mississippi Railroad is definitely 
located, thatthe quantity of land intended to be granted by the said act in aid of the 
construction of the said road shall be deficient by reason of the line thereof running 
near the boundary'line of the said State of Minnesota, the said company shall be 
entitled to take from other public lands of the United States within thirty miles of 
the west line of said road such an amount of lands as shall make up such deficiency: 

Provided, That the same shall be taken in alternate odd sections as provided for in 
said act. (a) 


A similar question was considered by the supreme court in the case 
of Kansas Pacific 7. Atchison R. BR. (112 U. S., 414-421). In that case 
the lands in controversy were within the twenty milé or enlarged 
granted limit of the grant for the first mentioned road, provided for in 
the act of July 2, 1864, and within the indemnity limits of the grant for 
the Atchison company wider the act of March 3, 1863, aud in the con- 
sideration of the case it is stated in the opinion— 


The question, therefore, for determination i is, whether the erant to Kansas, by the. 
.act of Congress of March 3, 1863, covered the title to these indemnity lands. We 
are clear that itdid not. It granted only alternate sections, designated by odd num- 
bers, within the limit of ten miles, and from them certain portions were tc be 
selected from adjacent lands, if any then remained, to which no other valid claims 
had originated. But what unappropriated lands would thus be found and selected 
could not be known before actual selection. .A right to select them within certain 
limits, in case of deficiency within the ten:mile limit, was. alone conferred, not a 
right to any specific land or lands capable of identification by any principles of law | 
orrules of measurement. Neither locality nor quantity is given from which such 
lands could be ascertained. It, therefore, wheu such selection was to be made, the 
Jands from which the deficiency was to be supplied had been appropriated by Con- 
gress to other purposes, the right of selection became a barren right, for until selec- — 
tion was made the title remained in the government, subject to its disposal at its | 
Pleasure. The grant to the Kansas Pacific Company, by the act of 1862, carried the 
odd sections within the limit of ten miles from its road, and by the act of 1864 such 
sections within the limit of twenty miles. The act of 1862 is to be construed, as 
already said, as thongh the larger number were originally inserted in it, and, with 
the exceptions stated, it must be held to pass the title to the grantee as against the 
United States, and against all ‘per sons not haviug aoguived opal title previous to the 
amendment. 


It seems to me clear, therefore, that error was committed in patent- 
ing the lands, made the bases for the selections under consideration, on 
account of the grant for the St. Paul, and Duluth Railroad; this being 
so, there is no provision of law permitting the selection of indemnity 
on account thereof, and for this additional reason the list submitted is 
again returned without approval. Atchison, Topeka and Sante Fé 
R. RB. Co. (21 b. D., 49). 7 | 


| BENJAMIN v. HUDAILY. 


Petition for reconsideration denied December 22, 1897, by Secretary 
Bliss. See departmental decision of ee 5, 1891, 25 L. D., 103. 
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RIGHT OF WAY ADDITIONAL GROUNDS. 
UNION PACIFIC Ry. Co. 


The grant of the sieht of way to the Union Pacific Ry. Co. by section 2 2,actof July .. 
1, 1862, may extend beyond two hundred feet on either side of the road, where: 
the land is desired for the uses specified in the act, and the neneeethy Or the use 
is made to appear. 7 


Secretary Bliss to the Commissioner of the General Land Office, December” | 
(W. Vv. Dales .° = 3 a ee LOOT a (EL W. @.) 


The Union Pacific Railway Company has appealed from the action 
taken im your office letter “I” of June 8, 1896, in rejecting certain appli- 
cations for additional lands submitted for approval under the claimed / 
right of way granted by the second section of the ae of ee 1, 1862 
(12 Stat., 489). 

Said office letter states as follows: 


These plats represent tracts adjoining the rig ht of Way of two hundred feet from 
the centr al line of the company’s road, and the tracts extend 726, 715 and 871.2 feet, 
respectively, from the limit of the right of way. 

The language of section 2 of said act of July 1, 1862 , is as. files: 

‘That the right of way through the public ignds be, and the same is hereby, 
_ granted to said company for the construction of saidrailroad and telegraph line; and 
the right, power and authority. is hereby given to said company to take from the 
public lands adjacent to the line of said road, earth, stones, timber, and other mate- 
rials for the construction thereof; said right of way is granted to said railroad to 
the extent of two hundred. feet in. width on each side of said railroad where it may 
pass over the public lands, including all necessary grounts for stations, buildings, 

workshops, and depots, nohine shops, switches, side beck) turntables, and water 
stations. 

‘The United States shall extinguish as rapidly as may be the Indian titles to all 
lands falling under the operation of this act and nes ed for the said right of way 
and grants hereinafter made.” | 

The terms of this grant are different from most of the other grants of right of way 
by Congress, which more frequently provide for a right of way to the extent of one 
hundred feet or less on each side of the central line of the road, and also ground 
adjacent thereto, for station purposes, not to exceed in amount twenty acres for each 
station, and one station for each ten miles of road. 

The farins of the grant to the Union Pacific R. R. Co., are of a right of way to the — 
extent of two hundred feet on each side of the road including all necessary grounds 
for stations, buildings, etc. ! 

I-ani of the opinion, therefore, that there is no authority of law for this proposed 
extension of the grant of right of way for station purposes, to cover public land out- 

side the two hundred foot strip of right of way on either side of the road. | 

Furthermore, the road has heen constructed nearly thirty years, and, so. far as its 

right of way is concerned, the company-has availed itself of the privileges of the 
grant, fulfilled its reqnirements, filed its maps of definite location, and as to that 
portion of its grant no further approval is required (18 L. D. , 510). 

The plats are accordingly rejected, etc. 7 


The question raised by the appeal is ehetber the language of the 
grant of right of way restricts the entire grant to two hundred feet on 
each side of the road. | 

It will be noted that the grant to the extent of two nundied repo on 
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each side of the road is without condition, and is not male dependent 7 
upon proof of any necessity-for the use of thatamount. To that extent. 
aright of way is granted without regard to the uses to which it may be 
applied. If it wasintended to confine the grant for right of way to this 

-. two hundred feet on each side, there was no occasion to say any thing 
more : 
| Following the general grant of right of way are the words, “inelud- . 

ing all necessary § grounds for stations, buildings,’ ete. If these words 
do not apply to necessary grounds oatciae of the two hundred feet then 
they are meaningless and were used by Congress without purpose. 
Established rules of construction do not permit words, phrases and 
sentences to be thus discarded where they can be reasonably given au | 
‘effect and meaning consistent with their use and presence in ‘the 
Statute. 

To the extent of two hundred feet, as before stated, proof of the 
necessity for the use of the land can not be exacted ; therefore, the por- 


tion of the statute which depends for its application upon the necessity — 


for using the lands for certain specified purposes, can not refer to the 
same lands which are thus unconditionally granted without neeene to | 
any specified necessity therefor. 

In the case of the Union Pacifie Bees Gompany (3 i. D. 587) it 
was held that (syllabus): 

‘An application for additional lands under section 2 of the act of July 1, 1862, 
should be accompanied by an explicit showing as to the necessity of such land to 
the company in the operation of its road, 

_This is a clear recognition of the construction above made. 

Upon inguiry at your office it is learned that this company filed 
altogether six station plats, all of which are in Wyoming. Three of 


- them, viz., stations at Cheyeune, Laramie and Evanston, were sent to __ 


the Department, by Sidney Dillon, on January 6, 1875, and by the 
Department referred to your office on Jannary 16, 1875, “for appro- 
priate action.” These station grounds covered tracts more than two | 
hundred feet from the line of road. On February 8, 1875, copies were - 
sent by your office to the local land office at Chevenne: WW ouine, with 
instructions to file the same and to inform parties seeking entry of the 
land that title could be acquired only | 
to the fee subject to the use of the company, except a claim be founded upon a right 
of settlement’prior to the occupation for railroad purposes. 
Subsequently. the company’s attorney filed in your office three other 
_ station plats, showing grounds to be occupied more than two hundred 
_ feet from the line of road, viz., at Medicine Bow, Green River and 
Rawlins. By letter of your office to the land office at Cheyenne, Wyo-. 
ming, dated March 20, 1876, copies of the first two plats were transmit- 
ted, holding that it was | . 
proper to allow the plats to be filed as notice to all parties seeking to enter the 


lands... . leaving the adjustment of conflicting interests thereafter to the proper 
jurisdiction of the judicial tribunals, 
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and thatthe tracts were to be disposed of subject to such rights as 
the: company acquire under the law. On March 22, 1876, your office 
transmitted a copy of the third plat to the local land office, instructing 
the officers that the tracts involved ‘will be disposed subject to such 
rights as the company acquire under the law.” 

While none of these maps appear to have been formally approved by 
. this Department, yet the practical construction of the statute thereby — 
made is in harmony with the views here expressed. 

‘It is accordingly held that the grant of the right of way by the act _ 
-under consideration may extend beyond two hundred feet on either 
side of the road, where the land is desired for the uses specified in the 
-act and the meconsite for the use is made to appear. 

The action of your office in rejecting the applications is set aside and 
they are herewith returned for further examination in the ent of the 
‘construction of the statute her ein made. 


RAILROAD. GRANT—INDEMNITY SELECTION-SETTLEMENT CLAIM. 
BANKS v. NORTHERN Paciric BR. R. Co. 


A claim of occupancy, sct up to defeat the right of indemnity selection, can not be 
recognized, if it appears that at the date of selection the alleged occupant had 
not established residence on the tract, but was maintaining a home elsewhere in 
the prosecution of a claim under the pre-emption law. 


_ Secretary Bliss to the Commissioner of the General Land Office, Deoniey 
(W. V. D.) ee 24, 1897, | a. 2 ads Ge) 


The land involved in this appeal is the NW. 4 SE.iand NE. 4 SW. 4, 

Sec. 19, T.58., R. 4 W., Helena, Montana, land istrict and is within 
the fifty- mile sidemnity limits of the grant to the Northern Pacific 
Railroad company. It was selected by the company July 2, 1885, per . 
- list No. 7, but the selection has not been approved. 
On Marci 18, 1895, Nicholas Banks filed his corroborated. affidavit 
~ alleging that is had been i in possession of said land since 1878; had 
made improvements thereon by fencing and cultivating the same and 
erected some buildings; that he did not know the land had been selected — 
by the company and that he had man WAS intended to make eee 
for title to said lands.” | 

Your office ordered a hearing, The testimony Was taken before: a 


‘United States commissioner and on’ examination thereof the local offi- 


cers found that the land was in possession of Banks on July 2, 1885; 
that it was fenced and that he had under cultivation about thirty-five 
acres; that it was supplied with water for irrigation and had been in 
Banks’s possession since 1878. The local officers recommended that the 
selection of the railroad company be canceled to the extent, of the land 
involved and that Banks be permitted to make entry thereof. . 
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On appeal your office affirmed the action of the local officers; where- 
upon the railroad company prosecutes this appeal, assigning error in 
holding “that at the date of the company’s selection this land was in 
the occupancy of a qualified entryman intending to acquire title to the 
same under the settlement laws;” in not holding “that at the date of 
the company’s selection Nicholas Banks was prosecuting a pre-emption 
claim for other land;” and that “it was error to hold that Banks was 
asserting any claim to this land at the date of the company’s selection.” 

Jt appears from the testimony that, one Brundy owned one hundred 
and twenty acres of land adjoining that in controversy and that he had 
included a part of this land in his enclosure and cultivated some of it; 
that in 1878 Banks became possessed of a mortgage that Brundy- had ; 
given on his claim and that Banks foreclosed this mortgage. 

It is not shown by the testimony whether the land in controversy was 
included in Brundy’s mortgage or not, but it is safe to assume that it 
was not for the reason that he had no title to it. 

It appears that Banks took possession of the land he thus Seneht 
from Brundy and lived in the house that Brundy had on his Jand. It 
is shown that during the years 1881-1882- and 1883, Banks did not 


live in this house or on the land in controversy, but had leased it and 


the same was in charge of a tenant; that from 1883 to 1891 he was 
living some distance away from the tract in controversy holding a pre- 
einption claim of which he made entry February 28, 1889, Notwith- 
standing Banks’s absence from the land during this long period of 
time he still insists that he was residing upon the land and in explana- 
tion of this says that he had two homes. He doubtless at times 
stopped upon the land in controversy but it is shown by the testimony 
that he never resided upon the same vr he built a house thereon in 
1895, | 

Under these circumstances, it can hardly be said that ee had 
such claim to this land at the date of the selection as would defeat the 
- company’s right to it under its grant. In Northern Pacific Railroad — 
Co. v. Tripp (19 L. D., 516), it was held: : 

It is well established by the repeated rulings of this Department that a ‘person 
can not maintain two claims arising under the settlement laws at one and the same 
time, and while a person attempting to hold two such claims might abandon one or 
the other, and thus legalize his claim to the tract reclaimed, the nature of his claim 
' asserted at any given time must be arrived at by a consider ation of the facts proven 
in each given case. 

It is admitted oe Banks that lie had never resided upon the land in 
controver sy prior to the date of. the railroad company’s selection, also 
that at that particular date he was holding other land under the pre- 
 emption law. Hence, le will come clearly under the rule quoted above. 

Your ottice decision is therefore reversed. 7 
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| HOMESTEAD CONTEST—COMPLIANCE WITH LAW BY HEIRS, 
COLYER. v. BEACH’s HEIRS. 


In determining whether the heir of a homesteader has shown due compliance with 
law, in the matter of enltivation and improvement of the land, the means at — 
the command of such heir, his good faith, and the fact that such compliance 

with law had been resumed prior to the initiation of the contest are al entitled 
to receive due consideration. 


Secretary Bie to the Commissioner of the General Land Office, Decem- 
(We VaDi) | ober 24, WIP (H.G.) | 


On nee 16, 1895, George Colyer filed his affidavit of contest 
against the heirs of Charles ‘A. Beach, deceased, alleging, in sub- 
stance, that on January 22, 1891, during the. lifetime of said decedent, 
ihe made homestead entry for the SEH. 4 of Sec. 6, T. 44 N., R. 4 W., in 
the Ashland, Wisconsin, land district, that said entryman died in 
August, 1892, and that his heirs abandoned said tract for more than 
Six aeons: aces had dia failed to cultivate the same. for that 
period. | 

- Notice by pabligation was. given, and the hearing v was had before 
the local officers, who recommended thé disinissal of the contest, and 
upon appeal to your office, ou J une 4, 1896, their decision was affirmed 
and the contest was eset: 

Colyer, the contestant, appeals. - a , 

The entryman died in August, 1892, leaving as his sole heir, his 
mother, Mrs. Margaret: Royston, who resides in Holton, Michigan, and 
who appeared as defendant in the contest proceedings. Since her son’s 
death she has expended sixty-two dollars in the improvement of the 
claim, of which sum twenty dollars were used in the year 1893 and fif- 
teen dollars in the year 1895, nothing having been expended in the 
year 1894, owing donbtless to the removal of the agent of Mrs. Royston 
who had disbursed these moneys. The sum for warded in 1895 was. 
| expended prior to the initiation of the contest. These stnall sums were 

forwarded annually with the exception of the year 1894, to parties 
residing in the locality, for the purpose of cultivating the tract, as “rs. 
_ Royston, the heir, resided in another State, and some distance from _ 
the land. No proper equivalent was rendered in labor on the tract for: 
these moneys but this was the act of the agents of Mrs. Royston and 
not her fault. She states that the land officers informed her that 
she need not have any more “chopping” done, but must keep up the 
improvements on the tract. The cultivation cousisted of planting a 
‘small clearing of about two acres in timothy and a ‘few potatoes. No 
attempt was made to harvest the crops, and they seem to have been put 
in for the purpose of a technical compliance with the law and to render — 
as little service as possible in return for the sums received for cultivat- 
ing the cleared portion of the tract. The cul tivation contem plated by 
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section 2291 of the Revised Statutes is madloabtedly the preparation 
and use of the soil for agricultural purposes, whereby the land is 
reclaimed from its wild state and made productive. (John T. Wooten, 
5 L. D., 389.) If the moneys advanced by Mrs. Royston had been. 
- devoted to clearing the land of timber, such action on her part would 

have been considered as cultivation of the tract. (John E. Tyrl, 3 L. 
D., 49.) The land officers informed her that this was not necessary, 
and while the government is not concluded or estopped by such advice, 
nevertheless, where a claimant acts upon it, it tends to show good faith 
on his or her part. (Ard v. Brandon, 156 U. 8., 537, 543.) Indeed, the 
record shows that Mrs. Royston from her limited means» honestly 
endeavored to comply with the law, and in view of her manifest good 
faith, aud the fact that she ened cultivation and improvement of 
the tract before the initiation of the contest, her entry will ae be 
disturbed. eo eS 

The decision of your office in dismissing the contest is affirmed, 


RAILROAD GRANT_ACT or AUGUST Ds 1892. 
Srp. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. - 


The occupancy of town lots under a scrip location should not be held such an 
adverse right, or claim, as will defeat the right of selection under the act of 
 Angust 5, 1892, where at the date of such selection the scrip has been with- 
drawn, and the occupants and purchasers thereunder disclaim any interest | 
‘adverse to the company. 7 

“Seer etary Bliss to the Commissioner of the General Land Office, December 

(W.VeDy.* ; | 24, 1897. “OR. WwW. CG.) 


With your anics letter of May 18, 1897, was for war ded the record in 
the matter of the appeal of the St. Paul, Minneapolis and Manitoba | 
Railway. Company from your office decision of February 8, 1897, hold- 

- ing for cancellation its selection under the provisions of the ek of 

August 5, 1892 (27 Stat., 390), covering the N. 4 of the SW. 4 and the 
S. 4 of the NW. 4 of Sec. 24, T. nee N., R. 101 W,, Minot land district, | 
~ North Dakota... 

This township was surveyed | in the field between ‘Aawust 2S, and 
September. 27, 1892, and the township plat was approved by the 
surveyor pearl December 8, 1892, 

On December 31, 1892, the company selected this land aS an unsur- 
veyed tract, per its rade list No. 1, made under the act of August 
5, 1892, supra, the township plat not having: been filed. in the local 
office at that time, and on March 2, 1893, filed a new list, describing 
the tracts by legal subdivisions according to the plat of survey which 
ad in the meantime been filed. 

By your office letter of March 5, 1894, said list was forwarded with . 
favorable recommendation for the approval of this Department as a 
asis for the issue of patent to the company, AS the fowneuy plat 
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_. showed that the town of Williston was located on this land, and the 
field notes stated that there are about. one hundred and fifty people: 
residing in said town, by letter of March 21, 1894, the list was returned 
to your office, for the reason that 


- the ‘record shows, pr ima facie, as claim re to that of the company, autedating 
its selection, and I am of the opinion that this list should not be approved until it | 
is shown that such occupants have no rights in the premises. I must therefore 
refuse to approve the list as submitted without further showing on the part of the 
_ company as to the rights of these adverse coupes shown to be upon the land by 
| the return of the surveyor. : 


Acting thereunder, the company, on Denenber 20, 1894, forwavded 
the resolution adopted by the board of trustees of the town of Willis- 
ton on the 17th of November, 1894, in accordance with resolutions 
adopted ata mass meetin o, called for the purpose, at which resolutions 
were adopted authorizing the trustees of the town to waive and dis- 
~ claim any interest in the premises. — | | : 

‘The resolutions are as follows: : | 


We, the undersigned president and clerk of the re of trustees of the town of 
Williston, in the county of Williams aud State of North Dakota, hereby certify that 
the following resolutions were, on the 17th day of November, A. D. 1894, eee by. 
said board of trustees of said town of Williston, viz: 

Whereas, the tract of land described as follows, to wit: the south } of the north- 
west + and the north 4 of the southwest } of section 24. in township 154 north of 
range 101 west, in Williams county, North Dakota, was located with Valentine 
scrip in June, 1887, and the tract so eee was laid out and platted into the town 
of Williston, and 

Whereas, nearly all the residents of said town of Williston hold their lots under 
contract with said locators, and 

Whereas, the said Valentine scrip was withdrawn on December. 20th, 1892, and the 

said tract selected by the St. Paul, Minneapolis and Manitoba ress Company the 
same day, under act of August 5th, 1892, and 

Whereas, the said railway company has undertaken to carry out the contr acts for 
the sale of lots of said locators, and . 

Whereas, the delay in the issuance of the patent for said tract 1 ig a great hardship 
to the residents of said town of Williston, therefore be it 

Resolved, by the board of trustees of said town of Williston, that the said town of — 
Williston has no interest in, or claim or right to the said tract, either directly or. 
indirectly, of any kind or nature whatsoever, 

Resolved, that the town of Williston never claimed said tract of ie or any por- 
tion of it, by reason of said town being Jocated upon said tract, or for any other 
reason whatsoever,. 

Resolved, that it is within the ree of this board of trustees that nobody 
except the said St. Paul, Minneapolis and Manitoba Railway Company, or its assigns, _ 
has any interest in, or claim or right to, said tract, or any portion thereof, and 

Resolved, that a copy of these resolutions, certified to by the president and clerk 
of the board of trustees of said town of Williston, be forwarded to the Honorable | 
Secretary of the Interior of the United States, at Washington, D. C., and that he be 
requested to issue a patent for said tract of land to the St. Paul, } Minneapolis and 
Manitoba Railway Company. 
. In witness whereof we have hereto set our hands and the official seal of said town 
-of Williston this 17th day of November, A. D., 1894. | 

a fe Ja NO. BRUEGGER, Pr saldeni [SEAL] 

Attest: | 
 W. J, PHILBROOK, Clerk. 
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7 By letter of January 5, 1895, the attorney for the company filed: an | 
affidavit by John Bruegger, president of the board of townsite UrUBSNees 
of the town of Williston, iu which he swears | : 
that prior to the passage ‘of said Téaolnibn, to w it, én the 16th day of November. 
1894, a. mass meeting of the residents of said town was called and held; that at said 
meeting the resolutions subsequently adopted by the said board of trustees on the 
17th day of November 1894, were submitted and discussed, and said resolutions were 
adopted by a maj ority of the people present at said meeting. 


Before any action was taken upon this showing submitted by the 
company, to wit, on March 21, 1895, the local officers forwarded an 
application by John C. Field, one of the residents of said town, to 
enter, under the. homestead law, the SW. 4 of said: Sec, 24, and in an 
affidavit accompanying said application he alleged invalidity in the 
company’s selection on account of the adverse occupancy of the town, 
and therefore petitioned the cancellation of the Oa selection 
and that he be allowed to.enter as applied for. | 

This application, it appears, was rejected by your office letter of 
April 3, 1895; from which action no appeal was taken; but on May 28, 
1895, Field filed a new homestead application, covenine then. 4 of the 
SW. 4 and the S. 4 of the NW. 4 of said Sec. 24, the tract covered by 
the company’s selection, and accompanied the same by an affidavit of 
contest against the company’s selection, in which he alleged that he. 
had resided upon the land involved for three years last past; that he- 
- had erected three buildings thereon; that he and a large number. of 
persons, residents of said town, had no notice of the mass meeting of 
citizens, notice having appeared in a weekly paper but a few hours be- 
. fore the time fixed for the meeting; that he believes a clear majority | 
of the citizens are utterly opposed to transferring their rights to the 
company; that his settlement was made with a view to entering under 
the homestead law; that there has been no attempt to form a townsite, 
nor declare one; and that fully three-fourths of the land covered by 
his application is vacant and: uncultivated. 

Upon said contest hearing was ordered for August. 3 , 1895,. and. on 


the 5th of that month the local officers dismissed the mance for want 


of service upon the company. Thereupon Vield’s attorney asked to be 
allowed to re-file the affidavit of contest and that new notice be issued ; 
which request was granted; and on August 9, 1895, new notice oe 
issued citing the parties to a hearing on September 28, 1895; upon 
which date the hearing was held. 

The contestant Field, after he had submitted his own sasttvlens, filed 
an atiidavit for a sonrinaance: alleging that his witnesses, some five in 
number, were absent, and if present would, with one exception, testify — 
that there was no adequate call for the ass meeting, and that it did 
not express the feelings or desires of the community. The company 
admitted that the witnesses named in the application of continuance 
would, if present, testify to the statements set out in said application, — 
and thereupon introduced testimony in its own behalf tending to show | 
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that full publicity was given to the meeting held on November 16, — 

1894; and that the attendance at that mecune was larger than any 
public meeting ever held in the town. | 

_ Of the five persons named in the application for a continuance, three 

were shown to have been present at the mass meeting referred to. 

_ The local officers submitted the entire record as m ade, without recom- 

~ mendation, aud upon consideration of the matter, in your office decision 


of February 8, 1897, the application by Field to make homestead entry 


of the land was denied, because it was shown that at the time of his 
settlement the tract was used for the pur poses of. business and trade. 


From this action Field failed to appeal ; so that the sole question pre- 


sented by the record now before me is as to the compary *S neue under 
its selection of the tr act made as before stated. | 

With the papers forwarded is a petition, dated August 16, 1895, and 
Signed by some sixteen persons, in which they state that they earnestly 
desire that the townsite shall become a government townsite, and pro- 
test against the action taken at the mass: meshing © called in November, 
1894. 

It is a fact worthy of notice that this petition was sigata after the 

new notice had issued upon Field’s contest, under which hearing was 
set for September 28, 1895, and that the ground of Field’s contest was 
practically the alleg ation made in the petition, namely, that the action 
of the town board was had without due notice having been given to 
the occupants. It will be further recalled that at the hearing held 
more than a month after this petition was signed, Field was unable to 
secure the attendance of a single witness, the case being submitted 
upon his own testimony. There is little assurance, therefore, that if 
further opportunity were given for a DCorine better results would be | 
now obtained. 
- Although no appearance has been entered on behalf of the town, 
‘nor action taken looking to the entry of the tract under the townsite 
laws, your office decision holds, upeu the entire record as made, that— 
it is clearly shown that at the time of the company’s selection, adverse rights 
existed in the occupants of the town, and the land was not subject to selection. : 

Several petitions have been filed recently, requesting that the status 
of the town be early determined, as the present unsettled condition of 


the question is working a hardshi D, improvements both oaene and pri- 


vate being retarded and prevented. 

On account of the public interests involved, and at the request of all 
parties, the matter has been advanced for pansies ation, 
In lieu of the relinquishment of certain lands described in the pre- 
-amble of the act of August 5, 1892, supra, the Manitoba railway com-— 
pany was authorized to select non-mineral lands— 


not reserved, and to which no adverse right or claim shall have attached or have | 
been nied at the time of making such selection. : 


DECISIONS RELATING TO THE PUBLIC LANDS. «B49 | 


- Prior to the company’s selection of this tract in December, 1892, to | 
wit, in the month of June, 1887, one H. A. Bruns located the land now 
in controversy with Valentine scrip; said land being then unsurveyed. 
Bruns thereupon platted a portion of the tract covered by his location, 
as the town of Williston, and disposed of a large number of the lots 7 
within the subdivision platted by him. : 
In the construction of the Manitoba road it crossed a por bn of the 
land covered by Bruns’s location, and upon this land the railway com- 
pany established a division terminus, placing thereon its necessary 
~ round house, coal bunkers, water tanks, station house, and. other hec- 
essary buildings at such terminus. 
While the record does not disclose it, in the gees: brief it is 


stated that the company purchased the and necessary for the placing 


of these buildings from Bruns. It is alleged by the company. that. 
Bruns became financially embarrassed, and that the scrip and townsite — 
passed into the hands of other persons. Be this as it may, it is shown 
that upon some agreement entered into between the successors to the 
| rights under the scrip and the company, the scrip was withdrawn, 
the withdrawal being filed with the company’s selection of the land. 
The railway company states that it agreed to protect the parties who 


held contracts of purchase from Bruns, many of whom had made large 


payments upon their contracts. It would appear that this was made 
the moving cause for the action of the town meeting waiving any 
adverse right to the railway company.. It would appear, therefore, 
that the best interests of all parties would be served .by recognizing 
the amicable settlement entered into between the purchasers under the 
scrip location and the railway. company. 

The question arises, however: Can it be held that the land was prop- 
erly subject to the eomanys selection at the time it was made? For, 
otherwise, it must be held that the selection was invalid and can not 
be approved. 

It is first necessary to ascertain the status of the occupants of this 
land at the time of the company’s selection in December 1892. It is 
true, the land was then being used for purposes of business and trade, 
- but the occupants were not settlers with a view to entry under the 

townsite laws, but rather occupants and purchasers claiming: under 
the scrip location. 

In the case of Keith 7. Townsite of Grand Junction (on review, 3 
L. D., 431) this Department held that the rule by which the validity of 
a settlement is determined applies as well to townsite settlers as to 
claimants under the homestead or pre-emption law. | 

The restriction under the act of 1892, under which the company - 
~ makes its selection applies only to lands reserved, and to those to which 
an adverse right or claim shall have attached or been initiated at the 
time of making selection. The only adverse claim that had been ini- 
tiated to this land prior to the company’s seleetion was that growing 
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out of the scrip location, which was withdrawn prior. : £0 the filing of the a 
‘selection by the railivay company, and those claiming under purchase . 
through the scrip location have. disclaimed: any. intention to contest 
the company’s right. under its selection. cae 
-Ido not think it can. be held, therefore, upon the record eee 


that an adverse right or claim had attached or been initiated to this aon 


land at the time of the company’s selection; and being satisfied, upon. 
. the showing pr esented, that the interests of free, claiming through the 
scrip location, who were the only rightful adverse claimants at the time ~ 
of the omen: s selection, will be best served by the approval of the 


- company’s selection, I must reverse your office decision, and direct that .— 


_ the company’s list Be BUR HHAINe for ayer. with | a view to the issue 
of patent thereon. | 


MINING CLAIM—ADVERSE—PROTEST—PROOF OF EXPENDITURE. 
- DRAPER ET AL. v, WELLS ET AL. — 


The fact that the expiration of the period of publication is erroneously stated in a 
foot note appended to the published notice of application for a mineral patent, 
will not excuse an adverse claimant from filing bis Suvietae within the period 
fixed by the statute. | 3 : 

The corroboration of a protest is not a prerequisite to its recognition as a proper | 
basis of inquiry, where the facts charged are shown by records of which judicial 
notice must be taken by the officers. of the Land Department. 

The statutor y requirement that proof of expenditure to the amount of five hundred 

dollars shall’ be: filed during the period of publication is directory only, not 

mandatory, as to the time when such proof shall be made; and proof, therefore, 
tiled after the expiration of said period, showin ¢ such expenditure made in due 
| time, nay be properly considered. i: | : =. 
Tn the case of a placer claim. wpon, surv eyed land,. conforming #3 legal subdivisions, 
- the proof of the requisite expenditure may he nade otherwise than by certificate 
of the United States surveyor-general. 7 3 
The cases of Little Pet Lode, 41. D., 17; and Milton « et al, v. Lamb, 29 L. Dy 339, 
overruled. 2 


Acting g Seer etar ¥ Ry Yan to the Commissioner of the General Land Office, 
(WeVeDy 2 _ December 29, 1897. =< 7 cw. A. E.} 


April 5, 1895, Wilbert C. We Ns et al. ‘filed their Sppleacon tor patent. | 
to the Pathe: an Panther No. 2 placer mining claims, embracing the. 


Sh of the NEI, the N} of the SHA, the SES of the Nw and the Ed of 


the SW3 of Sec, 32, T, 29 S., R. 68 W., Pueblo, Colorado, land district, 
No protests or adverse claims were filed during the sixty days of 


‘required publication, but June 29, 1895, severat days after that time, — 


George S. Draper et al. offered for filing a paper purporting to be an. 
adverse claim, but it was not signed or sworn to. This was rejected by | 
the local officers July 1, 1895, 

July 5, 1895, there was filed a cer tificate that suit had been ‘ciatiated 
in the State court J une 29th to sustain the adverse claim. This suit 
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seems to have been abandoned since the rejection of the adver se claim,’ 

and is not even referred to by the protestants in their later papers. : 
duly 18, 1895, Wells e¢ a. filed their application to purchase, cower tia. 

| with affidavits showing five hun dred dollars worth of labor and i HORTON 


-.’ ments‘on the claim. 


July 23,. 1895, ‘Draper applied for. leave . to sign Te ‘Swear it his 
adverse, nune pro tunc. This being denied, he filed, on behalf of him- 


self and his associates, a protest against the issuance of patent to - 


Wells et al. It is alleged in this protest that the notice of application | 
for patent was not published in a paper of general circulation nearest — 

the land; that five hundred dollars worth of labor and improvements 
had not oe put on the claim; that no proper proof of the amount and 
character of, the labor and improvements was filed during the period — 
of publ ication or at all. Itis further alleged that protestant and his 
associates had located this land prior to the location of the applicants, 
and that the former had expended about three hundred dollars in the 
development and improvement of said property, and intended to pro- 
cure title to the same. This protest was corroborated by 8S. H. Mannin 2, 
but on the following day, July 24th, Manning filed a second affidavit, 
withdrawing his corroboration, repudiating most of the statements 
therein attributed to him and alleging that the corroborative: attidavit 

was obtained from him by deceit. 


July 27; 1895, Draper et al. appealed from the Aedtei of the ‘beat 5 os 


“fliers, render od July 1st, rejecting their adverse claim. — 
August 15, 1895, the local officers considered and dismissed the pro- 


. test filed J uly 23, and on the same day the minerai applicants were 


allowed to make entry. The following day, August 16th, the entire 
— record was transmitted to your office. 
September 13, 1895, Draper et al. ‘appealed from the decision of ie 
local officers of August 15th, rejecting their protest. This appeal, 
however, was not forwarded to your office until October 7, 1895. — 
September 21, 1895, your office considered the case on the first appeal 
filed by Draper et al. (the second appeal not having reached your 
office) and affirmed the action of’ the register and receiver in dismissing 
the adverse on the ground that it was n0t signed or verified. It was 
stated in said decision that. there was 00 appeal from the action of the 
local offieers of August 15, 1895, rejecting the protest filed July 23, 
1895, but the same had been eine. and that “the protest as mate | 
and corroborated lays proper grounds for a hearing, if nothing had | 
- been filed in said matter. subsequently.” Maniiing’s second -affidavit 
was then quoted, and. ‘it was held that “this affidavit: so modifies the 
statement of said corroborating witness as to leave the protest under 
consideration uncorroborated, and for this reason you should have 
declined to order a hearing. ” The action of the local officers was 
affirmed, “‘ not because the allegations in said protest are insufficient, : 
but because said protest is uncorroborated.” It was also-said that the 
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action of the local officene: in allowing entr y while appeal was pending. 
was irregular, but that the same should remain intact since - on the 
appeal the protest had prov el unavailing. 
October 26, 1895, Draper et al. filed another pr ie in exactly the 
same ees as inet of July 23rd. This protest (forwarded to your _ 
office without action by the register and receiver) was corroborated by 
Charles W. Sellers and John G. McKee. December 3, 1895, Sellers and 
McKee filed their joint affidavit, in which they so modify their corrobo- 
ration as to practically leave the protest uncorroborated. _ | 

In a letter of February 17, 1896, denying a motion for review of your 
- office decision of Sentenber 21, 1895, the protest filed October 26, 1895, 
was considered and dismissed. 
March 28, 1896, Draper et al. appealed to the Department 

The local papers were right in rejecting the adverse filed June 29th, 
for the reason that it was not filed within the “sixty days of publica: 
tion.” It is true that a foot note to the published notice, probably 
placed there by the publisher for his own convenience, shows the last: 
publication to have been July 4, 1895, but it also shows the first to have 
been April 11, 1895. There would iecanel mote than sixty days of 
publication between April Lith and J uly 4th, so that the error was 
apparent from the foot note and could not have been misleading. This 
is not a case where the published notice erroneously stated ‘the time for 
appearance or action by adverse parties and therefore misled them, 
Notices of mineral applications contain in themselves no words of cita- 
tion and do not purport by their own ter ms to fix the time for adverse 
action. Following the language of the statute such a publieation is 
simply “a notice that sueh application has been made,” and the statute 
constitutes the citation and fixes the time for adverse action. -The fact 
that the notice was published for more than the required period did not” 
change the time fixed by law for filing an adverse. In the case of 
Bonesell e¢ al. v. McNider, (13 L. D., 286) a similar error in a foot note 
to the published notice was held not to exeuse the adverse claimant 
from filing his adverse within the pet lod fixed by section 2325, which 
reads: > 4 | 

If no adverse claim shall have been filed .... at the expiration of the sixty days 


of publication, it shall be assumed the applicant is entitled to a patent . .. and 
that no adverse claim exists. : . 


. The protest charges that in answer to an fueuins prhiawacs the chief 
clerk in charge of the local land office stated ‘ that the last publication | 
would be on July 4, 1895, and that protestant had until the evening of - 


_ July 1, 1895, in which to file his adverse.” It appears from the affidavit 


of this clerk that Draper’s inquiry was made on June 28, 1895, and as 
this was after the expiration of the sixty days of publication, itis Imma- 
terial what the chief clerk may have said at that-time. | 
7 The protest filed July 23, 1895, was dismissed by your office Septem. | 

. ber 21, 1895, and that filed October 26, 1895, was dismissed February 
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17, 1896 ,—both for the reason fiat the protest was uncorroborated, the 
corroborating witnesses having withdrawn their ee 

In your office decision of February 17, 1896, it was said: 

Under the United States mineral land laws, the filing of au protest against an: ape 
cation for patent or_an entry is allowable, and when a protest has been filed against 
a mineral entry, it rests in the sound discretion of the Commissioner of this office to | 
allow a hearing thereon, or to dismiss it. Itis true thatthe Commissioner might in 
the exercise of his discretion order a hearing in an exceptional case upon a protest, 
although it was uncorroborated. But the general and almost universal practice for 
many years has been to require such pr otests to be omy corroborated before making 
an order allowing a hearing. : 
_ AS a general proposition it is a correct practice to decline to consider 
an uncorroborated protest where the facts alleged and upon which a 
hearing is asked are not matters of record, but it is held (Pierce v. | 
Bond, 22 L. D., 345) that the corroboration of a protest is not @ pre- — 
. requisite to its recognition as a proper basis for inquiry where. the. 
facts charged are shown by records of which judicial notice must be 
taken by the officers of the Land Department. 

The protestants allege, inter alia, that— . 

“no proper proof of the amount and character of the improvements on said claim by 


- the duly constituted officer, ‘as by statute and rules and regulations of the Land | 
Department required, was filed during the period of publication or at all. 


_ This statement was either. proven or disproved by the record in this 
case, of which notice should have been taken, and if proven by the — 
record it was a proper subject of inquiry without other corroboration, - 
Was this allegation proven? | 

- Section 2329 of the Revised Statutes provides that: 

Claims usnally called “ placers,” including all forms of deposit, excepting veins of 
quartz, or other rock in place, shall be subject to entry and patent, under like cir- 


cumstances and couditions, and upon. similar proceedings, as are provided for vein or . 
lode claims; but where the lands have been previously surveyed by the United 


States, the entry iu its exterior limits shall conform to the legal subdivisions of the — 


public lands. 


Section 9395, havin g reference to proceedings to Abit onrent to 
vein or lode claima, provides, inter a lia, that: 

The claimant at the time of filing this application or at any time thereafter, within: 
_ the sixty days of publicatiou, shall file with the register a certificate of the United 


States surveyor-general that five hundred dollars worth of labor has been expended 
or improvements made upon the claim by himself or grantors. 


With the record in the present case are affidavits showing the expend- 
iture.of five hundred dollars in labor and improvements on the claim 
before the expiration of the period of publication, but these affidavits 
were filed several days after that period. 

The first question presented in regard to these affidavits is whether 
_ they were filed in time to authorize their consideration; in other words, 
is the provision of the statute as to the time when proof of expenditure 
- in Jabor and improvements shall be filed mandatory or only directory: 
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The thing to be accomplished, the essence rot the atavitory: require- 

ment, is the development and improvement of thé claim by the expendi- _ 
ture thereon of a stated amount in labor or improvements by the | 
applicant or his grantors as a condition to patenting the claim. . The 

proof thereof is required for the information and guidance of the LOV- 
ernment and not for the information or guidance of adverse parties.. 
Differing from the annual expenditure of one hundred dollars required 
by law, this five hundred dollar expenditure is not a condition to the 
- maintenance of a mineral location. Itis only a prerequisite to a patent, 
the obtaining of which is not necessary to the continued occupation and 
enjoyment of a mineral claim. The failure to make this five hundred > 
dollar expenditure does not subject the claim to the acquisition of | 
rights by others and much less would a failure to furnish proof of such 


expenditure do so. The time of filing such proof does not aitect the 4 


| rights of. others prejudicially or at all. 
J udge Cooley, in his Constitutional Limitations, (4th Ed., 93) s says: 


Those. directions which are not of the essence of the thing to be done, but which - 


are given with a view merely to the proper, orderly, and prompt candeet of the © 
business, and by a‘ failure to obey which the rights of those interested will not be 
prejudiced, are not. commonly to be regarded as mInandatory; and if the act. is per- 
formed, bnt. not in the time or in the precise mode indicated, it may still be suffi- 
cient, if that which is done accomplishes the substantial: purpose of the statute. 
But this rule presupposes that uo negative words are employed in the statute which 
expressly or by necessary implication forbid the doing of the — at any other time 
or in any other manner than as directed. 


In Sutherland on Statutory Construction it is said (section 447 yee 


‘Where a statute is affirmative it does not necessarily imply that. the mode or time . 
mentioned in it are exclusive, and that the act provided. for, if done at a different | 
time or iu a different manner, will not have effect. Such is the literal implication, 
it is true; but since the letter may be modified to give effect to the intention, that | 
implication is often prevented by another implication, namely, that the legislature — 
intends what is reasonable, and especially that the act shall have effect; that its” 
purpose shall not be thwarted by any trivial omission, or a departure from it i in 
some formal, incidental and comparatively unimportant particular. 

Applying this rule of construction to the provision fixing the time of 
filing proof of this expenditure, it. seems to > clearly result that Tt is 
directory and not mandatory. 

This is apparently in conflict with what was said in the cases of Little 
Pet Lode, 4 L. D., 17, and Milton et al. ». Lamb, 22 L. D., 339, butin those 
cases it was not shown, as. it is here, that the ees had been — 
made before the expiration of the period of publication. 

In Little Pet Lode, the certificate of the surveyor-general showing 
the required expenditure was made and filed over a year after the: 
period of publication. It was not shown wheu the improvements had 
actually been made, but the report of the United States deputy: mineral | 
surveyor showed. that at the time of survey there had not. been five . 

hundred dollars expended. | 

In Milton ¢¢ al. v. Lamb, the deputy who made the survey certified to 
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only one hundred and twenty-five dollars worth of improvements, — It 

was not claimed or shown that five hundred dollars had been expended 
-- jn labor and improvements prior to the expiration of the period of pub- 
lication, and the certificate of the surveyor-general showing the required 
expenditare in amount was not made until several.months alter that 
period. * : 

It ts appears that the facts in bose cases were ainereuk sii those 
here, and that a part of what was then said was not necessary to a dis- . 
_ position of the questions actually presented. To the extent that those 
eases are.in conflict with the ruling here announced, they will not be | 
followed, and are overruled. . _ 

We come now to the question whether, in case of a placer Slatin upon | 
surveyed lands and conforming to legal sub-divisions, the proof of the 
required expenditure may be made otherwise than by a certificate of 
_the United States surveyor-general. 

It appears that it has been the practice of your office for some time. 
past to accept as proof of the required expenditure in such cases affi- 
davits similar to those here filed. This practice is founded upon the 
decision in the case of Rosina T. Gerhaaser, 7 L. D., 390, wherein it was 
- held that (syllabus): | 


* An examination of a placer claim and anon thereon, by a depts mineral sur- 
yveyor, at the expense, of the applicant for patent, should aes be required, where the 
_ claim is upon surveyed-land and in conformity with legal subdivisions. © 

It may be observed that the statute does not require proceedings to 
obtain patent to placer claims to be the sume or identical with those 
to obtain patent to lode claims. Section 2329 of the Revised Statutes — 
- provides that: : | a 
Claims usually. called SeMIRGETS” a 254s shall be subject to entry and patent, under 


like circumstances and conditions and upon similar Dever 8s, as are provided for 
vein or lode clains. 


Now, the requirement that the claimant shall furnish proof ot the | 
es nena of five hundred dollars ou the claim is just as necessary, 
and just as applicable, in the case of ‘a placer claim as in the case of a 
lode claim. Its object is to evidence the good faith of the claimant and 
to demonstrate the mineral character of the Jand; but the reason for 
requiring the proof of this expenditure to be by certificate of the 
surveyor-general in the case of a lode claim does not seem to apply to_ 
a placer claim located upon surveyed land according to legal sub- 
divisions, Lode claims are never located according to legal subdivisions 


~. but according to the conrse of the vein or lode, and a special survey 


aud plat thereof must be made. It seems to have-been believed appro- 


_ priate that-the United States officer who has charge of this surveying 


and platting should furnish the certificate of expenditure for labor and 
improvements. With reference to placer oe however, section 2331, 
R.S8., provides, inter alia, that: 


Where placer claims are upon surveyed lands and conform to legal subdivisions no 
further survey or plat shall be required. ne | 
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This claim being located upon surveyed lands and conforming to legal. 


subdivisions, no further survey or plat is required, and the special rea- 


son for requiring the certificate of the surveyor-general in lode claims 
does not exist. To. require such a certificate would be to put the 
claimant to a considerable expeuse for the services of a deputy mineral 
surveyor, who would have no duty to perforin but to examine and report 
on the labor and improvements. By the affi davits of er edible witnesses 
who are personally acquainted with the claim the requisite expenditure 
may be conveniently and reasonably proven. The establishing of this . 
fact in this manner would be a similar proceeding to that provided for 
vein or lode claims. If the provision for the surveyor-general’s certifi- 
cate in cases of vein or lode claims be mandatory, as to which no 
opinion is now expressed, it is not extended in its mandatory form to 
placer claims located upon BuEveyee land. and: conformin g to legal sub- 
divisions. | | 

- The allegation of j insu ficient proof of expenditure | 18 not Pannen by 
the record and the other charges being uncorroborated, your office 
decision is affirmed. — 

The defendants have filed a motion to dismiss this ‘oieaa: urging 
that the appellants are protestants without interest and not entitled to 
appeal. The disposition of the case hereinbefore nade renders it unnec- 
essary to rule upon this moneue | 


HI, v. GIBSON. 


Motion for review of departmental decision of J uly 27 , 1897, 25 iL D., 
63, denied by Acting Secretary Ryan December 29, 1897. 


——— ret 


OKLAHOMA ' TOWN SITE-SECLION 22, ACT OF MAY 2, 1890. 
HCILY OF Erp. | 


The right to the pieces money paid on the commutation of a homestead entry for 
_ townsite purposes can only be recognized on behalf of an independent municipal 
organization. : 


Acting Secretary Ryan to the. Commissioner of 1a General Land Office, 
(W.Y. D.) ,, we December 29,1897. (PL SG.) 


With your office letter «M ” of June 2, 1897, is tr ansmitted the appli- 
cation of 8. R. Marshall, mayor and agent of the city of Enid, Okla- . 
homa Territory, for the payment to the said city of Enid of the sum of © 
$1,413.70, paid to the Secretary of the Interior by Maurice A. Wogan 
for the NW. 4 of Sec. 7, T. 22 N., R. 6 W., being cash entry No.5, Enid, 
Oklahoma, land district, under the provisions of section 22 ofthe act of . 
May 2, 1890 (26 Stat. St): and also a protest against the same, filed by 
the residents of Konwood, and accompanying papers. as matter is 
submitted. to the Department for instruction. | | 
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It is stated in your office letter that Wogan made entry of the 
described land J uly 20, 1894, ‘according to the approver: plats of: the » 
townsite of Kenwood, Oklahoma Territory.” : . 
- There is no question raised by the protestants in this matter. as to 
the validity of the organization of the city of Enid, as a city of the 
first class, under the Oklahoma statutes. It may be said, however, 
that from an investigation of the record, together with the statute, it 

seems to be regular in all particulars. 
Section 5, article 5, chapter 14, of the statutes of Oklahoma (1893), 
reads as follows: | | 

| The city council in their discretion may add from the territory re to the 
city limits, as define: and existing at the date of the approval of this act, such addi- 
tional territory as they may deem proper, and shall in every case lave power to 
Increase or diminish the city limits, in such manner as in their judgment and dis- 
cretion may redound to the benefit of the city: Provided, That in no case shall any 
adjacent territory, except when sub-divided into tracts or parcels of less than five 
acres, be added to the limits of the city without the consent in writing of the owners 
of a majority of the whole number of acres, owned by residents of Oklahoma, of 
the territory to be added: Provided, ‘I hat tracts of land in excess of tive acres used 
for agricultural purposes shall not be subject to city taxes. ‘ 
Ata special meeting of the city council, the request for which was - 
properly signed as provided by section 1, a ele 3, chapter 14, Statutes 
of Oklahoma, held on the 11th day of Sojtembor, 1895, an ordinance 
was passed by which the land described, 

known as Kenwood, being adjacent to the limits of the ‘city of Enid aud subdi- | 


vided into tracts, parcels, of less than five (5) acres each, be, and the same hereby 
is, added to, incorporated into, and made a part and parcel of the said city of Enid. 


This ordinance was published as provided by law and was to be in 
full force and. effect from and after publication. 

It appears that W. A. ‘Lee and five others,.residents of what is said. 
to have been the “townsite of Kenwood,” on September 3, 1895, filed a. 
petition before the board of county commissioners of he county in | 
which the land is situated, stating that the townsite was platted and 
recorded, that there were then residing upon said tract. twenty-nine 
persons, and asking that the townsite of Kenwood be incorporated as 
the village of Kenwood under the statutes of Oklahoma. _ 

Upon this petition the board of county commissioners, on October 8, | 
1895, passed a resolution by which it was ordered that a meeting of . 
the qualified residents be held, at a place named, on the 28th. day of — 
October, 1895, to determine ehotlicr said pony afd the pene thereof | 
shall be an incorponsied town. | 

It appears that the city of Enid brought a suit against the board of 
county commissioners and the residents of the townsite of Kenwood, 
and that a temporary restraining order was issued against the defend- 
ants, by the district court, restraining them and each of them from 
holding any election for the purpose of voting upon the question of 
incorporation, or om making any order in respect thereto, or doing or 
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performing any act with pein to the said incorporation of the said 
tract of land as a village. 

At the time the present application for this fund was. presented to 
your office, there was nothing in the record showing what was thé final 
disposition of this suit, but the Department is now in receipt of a cer- 
tified copy of the proceedings had in this connection in the district 
| court, by which it appears that on March 10, 1896, 


upon defendant’s motion to quash the writ herein, . . . the court sustains 
defendant’s motion and dismisses this cause at plaintiff’s oar 


| It is not shown by anything in the vecord whether there has been 
any further action taken by the residents of Kenwood to perfect. the 
incorporation of the same as a village, and as the record stands before 
the Department to- day, it seems that Kenwood. is now a part of the 
city of Enid, haying been attached thereto by such. proceeding’s as are 
provided for by statute. The record showing nothing to the contrary, 
_ it must therefore be held that this tract of land, which was entered 
under section 22 of the act of May 2, 1890, is now a part and pare of 
the municipality of the city of Enid. 

This section of the statute, so far as relates to a subject under con- * 
sideration, reads as follows: 

Provided, further, That in. ease any lands in said Territory of Oklahoma, which 
may be occupied and filed upon as a homestead, under the provisions. of law appli- 
cable to said Territory, by a person who is entitled to perfect his title thereto under 
such laws, are required for townsite purposes, it shall be lawful for such person to 
apply to the Secretary of the Interior to purchase the lands embraced in said home- . 
stead or any part thereof for townsite purposes. He shall ‘file with the application 
a plat of such proposed townsite, and if such plat shall be approved by the Secre- 
. tary of the Interior, he shall issue a patent to such person for land embraced in said. 
townsite, upou the payment of the sum of ten dollars per acre for all the lands 
- embraced in such townsite, except the lands to be donated and maintained for pub- | 
- lic purposes as provided in this section. And the sum so received by the Secretary 
of the Interior shall be paid over to the proper authorities of the municipalities ar 
organized, to be used by them for school purposes only. 


Jt is under the provisions of this statute that the city of Enid now 

_ makes demand for the payment of the purchase money of this tract of 
land, and upon the record as presence it seems to me.that the pay- 
ment should be made. 

It is directed by the last paragraph of the statute quoted, that the 
money “shall be paid over to the proper authorities of the municipal-. 
ities when organized.”. That which precedes does not necessarily mean 
that land to be so purchased must at the time be within an organized 
or incorporated town. It is necessary that it be required for townsite 
purposes and be platted as a townsite, but a townsite and an organized : 
town are however not synonymous. Organization or incorporation, 
while not necessary to a purchase or entry under the act, is a prerequi- 
- site to payment by the Secretary of the Interior, for it is fo the munic- 
ipality (“when organized ”) embracing such iad that payment is to be 
SO made.. 
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aie the absence of any independent Ramee organization of Ken-_ . 
wood, aud in view of the inclusion of this tract within the city of 
Enid, the purchase money eee be poe over to the proecr authorities 
of the latter town. 

‘Reference is also made in your letter to the entry mace by ities 
_M. McGuire .of 29.99 acres, being entry No. 66, for the SW. + of the. 
NW. 4 of Sec. 8, said township and range, under the same statute, 
This tract, it also appears by the record before me, has been by 

legal action by the council included within the corporate limits of the 
city of Enid. Itis stated by your said office letter that there is the — 
sum of $299.93 due the authorities of the city of Enid by reason of 
this transaction. There being no objection offered by any one in this 
behalf, the recommendation of your office is approved. 

Certificates will therefore be duly issued, addressed to the Hoaseable 
Secretary of the Treasury, stating that. the city of Enid is éntitled to 
the money applied for by reason of cash purchases No. 5 and No. 66 as 
_ aforesaid; and you are hereby directed to state an account in favor of 
the city of nid, Oklahoma ore for the use and benefit of the 
pupil schools of said city. 


DESMOND vd UDD EY AL. 


Motion for review of departmental decisint of May 29, 1896, 22 L. D., 
619, denied by Secretary Bliss, December 31, 1897. 
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UNITED STATES MINING LAWS, AND. REGULATIONS THERE- 
‘UNDER, RELATIVE TO THE RESERVATION, EXPLORATION, 
LOCATION, POSSESSION, PURCHASE, AND PATENTING OF THE 
‘MINERAL LANDS IN THE PUBLIC DOMAIN. = 82 


DEPARTMENT OF THE INTERIOR, _ 
GENERAL LAND OFFICE. 


_ MINERAL LANDS OPEN TO EXPLORATION, OCCUPATION,. 


AND PURCHASE. ~ — 


 SEc. 2818, R. 8. In all cases lands valuable for minerals shall be Mineral lands — 
reserved from sale, except as otherwise expressly directed by law. Teserved. 
Src. 2319. All valuable mineral deposits in lands belonging to the 4 July, 1866, 0. | 
United States, both surveyed and unsurveyed, are hereby declared to 166, s. 5, v. 14, p. . 
_be free and open to exploration and purchase, and the lands in which ae Vena 
they are found to occupation’and purchase, by citizens of the United yoen'te purchase 
States and those who have declared their intention to become such, py eigivens, 
under regulations prescribed by law, and. according to the local cus- ——-—____ 
toms or rules of miners in the several mining districts, so far as the ,,1° May, 181, ¢. 
same are applicable and not irconsistent with the laws of the United 9°’ pms esa 


States. 2 * 
NATURE AND EXTENT OF MINING CLAIMS. 


ae Mining claims are of two distinct classes: Lode claims 
and placers. 7 


LODE CLAIMS. 


SEc, 2320, B.S. Mining claims upon veins or lodes of quartz or other , Length of min- 
rock in place bearing gold, silver, cinnabar, lead, tin, copper, or other (28, claims npon 
valuable deposits, heretofore located, shall be governed as to length ——__._______ - 
along the vein or lode by the customs, regulatious, and laws in force _10 May, 1872, ¢.. 
at the date of their location. A mining claim located after the tenth {5% ®& 2 v+ 1% p. 
' day of May, eighteen hundred and seventy-two, whether located by" — 

. ohe or More persons, May equal, but shall not exceed, one thousand | 
five hundred feet in length alony the vein or lode; but no location of 

a mining claim shall be made until the discovery of ithe vein or lode | 
within the limits of the. claim located. No claim shal] extend more 
than three hundred feet on each side of the middle of the vein at the 
surface, nor shall any claim be limited by any mining regulation to 

. less than twenty-five feet on each side of the middle of the vein at 

. the surface, except where adverse rights existing on the tenth day of 

- May, eighteen hundred and seventy-two, render such limitation nec- 
essary. The end lines of each claim shall be parallel to each other. | 

Sxc. 2322. The locators of all mining locations heretofore made or Locators’ rights 
whicli shall hereafter be made, on any mineral vein, lode, or ledge, sit- poe Dede and . 
uated on the public domain, their heirs and assigns, where no adverse ee are ee 
claim exists on the tenth day of May, eighteen hundred and seventy- 10 May, 1872, c. 
two, so long as they comply with the laws of the United States, and 1%, s. 3, v. 17, p. 
with State, Territorial, and local regulations not in conflict with the _ 
ae eu | | 563 
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_ laws of the United States governing their possessory title, shat fava 
the exclusive right of possession and enjoyment of all the surface 
included within the lines of their locations, and of all veins, lodes, and 

ledges throughout their entire depth, the top or apex of ‘which ‘lies 

_ inside of such surface lines extended downward vertically, although | 

such veins, lodes, or ledges may so far depart from a perpendicular in 
their course downward as to extend outside the vertical side lines of 
such surface locations. But their right of possession to such outside 


parts of such veins or ledges shall be confined to such portions © | 


thereof as lie between vertical planes drawn downward as above 
described, through the end lines of their locations, so continued in 
their own direction that such planes will intersect such exterior parts: 
a _ of such veins or ledges. And nothing in this section shall authorize 
. the locator or possessor of a vein or lode which extends in its down- 
ward course beyond the vertical lines of his claim to enter upon the 
s. _ surface of a claim owned or possessed by another. 
_ Where veins §xc. 2336. Where two or more veils intersect or cross each other, 
intersect,ete. —_yriority of title shall govern, and such prior location shall be entitled 
10 May, 1872, ce. to all ore or mineral contained within the space of intersection; but 
152, 8.14, v. 17, P. the subsequent location shall have the right of way through the space 
96. of intersection for the purposes of the convenient working of the mine. 
And where two or more veins nnite, the oldest or prior location shall 
take the vein below the Pot of me ee all the space of . 
intersection. 


“a OLAIMS LOCATED OR PATENTED PRIOR TO MAY 10, 1872. 


2, The ane of lode claims located or spntented previous 
to the 10th day of May, 1872, is not changed with regard to 
their extent along the lode or width of surface; but the 
claim is enlarged by sections 2322 and 2328, by investing 
the locator, his heirs or assigns, with the right to follow, 
- upon the conditions stated therein, all veins, lodes, or 
ledges, the top or apex of which lies inside of the surface 
lines of his claim. | 
3. It is to be distinctly understood, however, that the 
law limits the possessory right to veins, lodes, or ledges, : 
other than the one named in the original location, to such 
as were not adversely claimed on May 10, 1872, and that 
' where such other vein or ledge was so adversely claimed 
at that date the right of the party so adversely claiming 
_ js in no way maperes by the Peers of the meyieed 
Statutes, | | : 


CLAIMS LOC ATED SUBSEQUENTLY TO MAY 10, 1872. 


4. From and after the 10th May, 1872, any person who | 
is a citizen of the United States, or who has declared his 
intention to become a citizen, may locate, record, and hold 
® mining claim of JSifteen hundred linear feet along the 
course of any mineral vein or lode subject to location; or 
an association of persons, severally qualified as above, 
may make joint location of such claim of JSifteen hundred 
feet, but in no event can.a location of a vein or lode made . 
subsequent to May 10, 1872, exceed fifteen hundred feet 
along the course thereof, whatever. may be'the number of 
persons composing the association. 

5, With regard to the extent of surface ground adjoining 
a vein or lode, and claimed for the convenient working ~ 
thereof, the Revised Statutes provide that the lateral extent, 

of locations of veins or lodes made after May 10, 1872, shall 
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in no case exceed three hundred feet on each. side of the mid- 


. dle of the vein.at the surface, and that no such surface rights - 


shall be limited by any mining regulations to less than 


twenty-five feet on each side of the middle of the vein at .— 


the surface, except where adverse rights existing on the 
10th May, 1872, may render such limitation necessary; the 
end lines of such claims to be in all cases parallel to each 
other. Said lateral measurements can not extend beyond 
three hundred feet on either side of the middle of the vein 


at the surface, or such distance as is.allowed by local laws. 


For example: 400 feet can not be taken on one side and 
200 feet on the other. If, however, 300 feet on each side 
are allowed, and by reason of prior claims but 100 feet can 
be taken on one side, the locator will not be restricted to 
less than 300 feet on the other side; and when the locator 
does not determine by exploration where the middle of the 


vein at the surface is, his discovery shaft must be assumed 


to mark such point. 
6. By the foregoing it will be perceived that no lode 
claim located after the 10th May, 1872, can exceed a paral- 


_ lelogram fifteen hundred feet in length by six hundred feet 
in width, but whether surface ground of that width can be © 


taken depends upon the local regulations or State or Ter- 
ritorial laws in force in the several mining districts; and 


that no such local regulations or State or Territorial laws | 


shall limit a vein or lode claim to Jess than fifteen hundred 
_ feet along the course thereof, whether the location is made 


by One or more persons, nor can surface rights be limited 


to less than fifty feet in width unless adverse claims exist- 
ing on the 10th day of May, 1872, render such lateral Jim- 
itation necessary. 

7. The rights granted to locators under section 2822, 
Revised Statutes, are restricted to such locations on veins, 


lodes, or ledges as may be “situated on the public domain.” — 


In applications for lode claims where the survey contlicts 


with the survey or location lines of a prior valid lodé claim _ 


and the ground within the conflicting surveys is excluded, 
the applicant not only has no right to the excluded ground, 


but he has no right to that portion of any vein or lode the 


top or apex of which lies within such excluded. ground, 


unless his location was prior to May 10,1872. Hisright to | 
the lode claimed terminates where the lode, in its onward 
course or strike, intersects theexterior: boundary of such. 


excluded ground and passes within it. The end line of his 
survey should not, therefore, be established beyond such 
intersection. 

8. Where, however, the lode claim for which survey is 
. being made was located prior to the conflicting claim, and 
such conflict is to be excluded, in order to include all ground 
“not so excluded the end line of the survey may be estab- 
lished within the conflicting lode claim, but the line must 
be so run as not to extend any farther into such conflicting 
claim than may be necessary to make such end line parallel 
_ to the other end line and at the same time. embrace the 
ground so held and claimed, The useless practice in such 


cases of extending: both the side lines of a ‘survey into the. 
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conflicting claim, and establishing an end line wholly within 
it, beyond a point necessary under the rule just stated, will - 
be discontinued. 4 | | 


DESCRIPTION OF CLAIM AND ACTS NECESSARY IN ORDER TO HOLD THE 
SAME—LOCAL RULES AND REGULATIONS. ee 


Regulations Src. 2324; R. S. The miners of each mining district may make regu- 
made by miners, Jations not in conflict with the laws of the United States, or with — 
"10 May, 1872, c. the laws of the State or Territory in which the district is situated, 
152, s. 5, v. 17, p. governing the location, manner of recording, amount of work neces- 
92, sary to hold possession of a mining claim, subject to the following 
‘requirements: The location must be distinctly marked. ou the ground 
so that its boundaries can be readily traced. All records of mining 
- claims hereafter made shall contain the name or names of the locators, 
the date of the location, and such a description of the claim or claims 
located by refereuce to some natural object or permanent monument — 
~ as will identify the claim. On each claim located after the tenth 
day of May, eighteen hundred and seventy-two, and until a patent 
has been issued therefor, not less than one hundred dollars’ worth of 
labor shall be performed. or improvements made during each year. 
On all claims located prior to the tenth day of May, eighteen hun- 
dred and seventy-two, ten dollars’ worth of labor shall be performed 
or improvements made by the tenth day of June, eighteen hundred 
and. seventy-four, and each year thereafter, for each one huudred feet 


in length along the vein until a patent has beeu issued therefor; but. - 


where such claims are held in common, such expenditure may be. 

made upon any one claim; aud upon a failure to comply with these 

conditions, the claim or mine upon which sueb failure occurred shall 

be. open to relocation in the same manner.as if no location of the same 

had ever been niade, provided that the original locators, their heirs, 

assigns, or legal representatives, have not resumed work upon the 

claim after failure and before such location. Upon the failure of any 

one of several co-owners to contribute his proportion of the expendi- - 

tures required hereby, the co-owners who have performed the labor. 

or made the improvements may, at the expiration of ihe year, give 

such delinquent co-owner personal notice in writing or notice by 

publication in the newspaper published nearest the claim, for at least 

once a week for ninety days, and if at the expiration of ninety days 

after such notice in writing or by publication such delinquent shonld 

fail or refuse to contribute his proportion of the expenditure required 

by this section, his interest in the claim shall become the property of 

| ' his co-owners who have made the required expenditures. : | 
Claim located Beit enacted by the Senate and House of Representatives of the United 
_ prior to May 10, States of America in Congress assembled,. That the provisions of the fifth 
1872, et ops section of the act entitled “An act to promote the development of the 
a tended to. Jans 1. mining resources of the United States,” passed May tenth, eighteen 
1875, ; hundred and seventy-two, which requires expenditures of labor and 
Se eG yen improvements on claims located prior to the passage of said act, are’ 
. ppd. June 1874 hereby so amended that the time for the first annual expenditure on 
(gs Stat, L.,61). claims located prior to the passage of said act shall beextended to the 

a first day of January, eighteen hundred and seventy-five. 

On unpatented _ That section twenty-three hundred and twenty-four of the Revised 
claims period Statutes of the United States be amended by adding the following: 
commences ou vords: ‘ Provided, That. the period within which the work required 
ea peat to be done annually on all unpatented mineral claims shall commence 
__..______-— on the first day of Jannary succeeding the date of location of such 

Actof Congress claim, and this section shall apply to all claims located since the tenth 


appd.Jan.22,1880. Pe a8 ea a 
(ot Stat. L,.. 81), day of May, anno Domini eighteen hundred and seventy-two. 


Description of SEc. 2327, R.S. The description of vein or lode claims, upon sur- 
vein claims on veyed lands, shall designate the location of the claim-with reference 
7 paket pl to the lines of the public surveys, but need not conform therewith; 

“ee but. where a patent shall be issued for claims upon unsurveyed lands, 

10 May, 1872, c. the surveyor-general, in extending the surveys, shall adjust the same 

a 8, v.17, PD: t0 the boundaries of such patented claim, according to the plat or 


description thereof, but so as in no case to interfere with or change - 


the location of any such patented claim. 
9. Locators can not exercise too much care in defining 
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their locations at the outset, inasmuch as the law requires © 
that all records of mining ‘locations made subsequent to. 

May 10, 1872, shall contain the name or names of the 
locators, the date of the location, and such a description 


of the claim or claims located, by reference to some nat- 


ural object or permanent monument, as will identify the | 


claim. 
10. No lode claim shall be located anil atter the discov- 


ery of a vein or lode within the limits of the claim, the object 
of “which provision is evidently to prevent the appropriation | 


of presumed mineral ground for speculative purposes to 


the exclusion of bona fide prospectors, before sufficient 


work has been done to determine whether a vein or lode 
really exists. 

11. The claimant should, therefore, prior to lecanue his. 
claim, unless the vein can be traced. upon the surface; sink 
a shatt, or run a tunnel or drift, to a sufficient depth therein 
to discover and develop a mineral- bearlug vein, lode, or 


crevice; should determine, if possible, the general course _ 


of such vein in either direction from the point of discovery, 
by which direction he will be governed in marking the 
boundaries of his claim on the surface. His location notice 
_ Should give the course and distance as nearly as practicable 
from.the discovery shaft on the claim to some permanent, 


well-known points or objects, such, for instance, as stone 


monuments, blazed trees, the confluence of streams, point 


of intersection of well-known gulches, ravines, or roads, — 


prominent buttes, hills, etc., which may be in the immedi- 


ate vicinity, and which will serve to perpetuate and fix the 


locus of the claim and render it susceptible of identifica- 
tion from the description thereof given in the record of 
locations in the district, and should be duly recorded. 


12. In addition to the ‘foregoing data, the claimant should ° : 


state the names of adjoining claims, or, if none adjoin, the 
relative positions of the nearest claims; should drive a post 


or erect a monument of stones at.each corner’ of his surface - 


ground, and at the point of discovery or discovery shaft 


should. fix a post, stake, or board, upon which should be . 


designated the name of the lode, the name or names of the 
locators, the number of feet claimed, and in which direc- 


tion from the point of discovery; it being essential that the - 


location notice filed for record, in addition to the foregoing 
description, should state whether the entire claim of fifteen 
hundred feet is taken. on one side of the point of discovery, 


or whether it is partly upon one and partly upon the other — 
side thereof, and in the latter case, how many feet ae | 


claimed upon each side of such discovery point. - 


13. The location notice must be filed for record in all | 


respects as required by the State or Territorial laws and 
local rules and regulations, if there be any. 
14, In order to hold the possessory title to a mining 


claim located prior.to May 10, 1872, and for which a patent 


has not been issued, the law requires that ten dollars shall 
be expended annually in labor or improvements on each 


_ claim of one hundred Sect on the course of the vein or lode 
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—untila patent shall have been issued therefor; but where.a 
number of such claims are held in common upon the same 
vein or lode, the aggregate expenditure that would be 
necessary to hold all the claims, at the rate of ten dollars | 
per hundred feet, may be made upon any one claim. The 
first annual expenditure upon claims of this class should 
have been performed subsequent to May 10, 1872, and prior 
to January 1, 1875. From and after January 1, 1875, the 
required amount must be expondert annually until patent 
issues, 

15. In order to hold the possessory ‘right to a location 
made since May 10, 1872, not less than one hundred dollars’ 
worth of labor. must be performed or improvements made 

. thereon annually until entry shall have been made. Under 
the provisions of the act of Congress approved January 
22, 1880, the first annual expenditure becomes due and 
must be’ performed during the calendar year succeeding 
that in which the location was made. Expenditure made 

or labor performed prior to the first day of January suc- 

ceeding the date of location will not be considered as a part 
of or applied upon the first annual expenditure required 
by law. 

16. Failure to make the Srpenditune: or perform the 
labor required upon a location made before or simce May — 
10, 1872, will subject a claim to relocation, unless the origi- 
nal locator, his heirs, assigns, or legal representatives have 
resumed work after such failure and before relocation. 

17. Annual expenditure .is not required subsequent to 
entry, the date of issuing the patent certificate being the 
date contemplated by statute. 


Requirement Be it*enacted by the Senate and. House of Representatives of the United 
of a Ye tho States of America in Congress assembled, That the provisions of section 
Feat 1894 RGR. numbered twenty-three hundred and twenty-four of the Revised Stat- 
pendedexceptas utes of the United States, which require that on each claim located . 
to South Dakota. after the tenth day of May, eighteen hundred and seventy-two, and 
Act of Con. Matil patent has been issued therefor, not less thun one hundred dol- 

ress approved lars’ worth of Jabor shall be performed or improvements made during 
Faly 18, 1894 (28 each year, be suspended for the year eighteen hundred and ninety-four, 
Stat, L., Ji 4). go that no mining claim which has been regularly located and recorded 

as required by the local laws and mining ‘regulations shall be subject 
to forfeiture for nonperformance of the annual assessment for the year 
eighteen hundred and ninety-four: Provided, That the claimant or 

claimants of any mining location, in order to secure the benefits of 
this act, shall cause to be recorded in the office where the location 
notice or certificate is filed, on or before December thirty-first, eighteen 
hundred and ninety-four, a notice that he or they in good faith intend 
to held and work said claim: Provided, however, That the provisions : 
of this act shall not apply to the State of South Dakota. 
- Sec, 2. That this act shall take effect from and after its passage. 


"Money expend- Beit enacted by the Senate and House of Representatives of the United 
oe pea States of America in Congress assembled, That section two thousand 
pended on the three hundred and twenty-four of the Revised Statutes, be, and the 
lode. © sameis hereby, amended so that where a person or company has .or 
——_—_—_---—— may run a tunnel for the purpose of developing a lode or lodes, owned 

et ae by said person or company, the money so expended insaid tunnel shall 
Wenraary 11, 1875 be taken and considered as expended on said lode or lodes, whether 
ei Stat, iL 315). located prior to or since the passage of said act; and such person or 

company shall not be required-to perform work on the surface of said | 
lode or lodes 1 in order to hold the saine as required by said. act, 
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18. Upon the failure of any one of several co-owners of a 
vein, lode, or ledge, which has not been entered, to con- 
tribute his proportion of the expenditures necessary to 
hold the claim or claims so held in ownership in common, 
the co-owners, who have performed the labor or made the 
improvements as required by said Revised Statutes, may, 
at the expiration of the year, give such delinquent co-owner 


"personal notice in writing, or notice by publication in the 


newspaper published nearest the claim for at least once a 

week for ninety days; and if upou the expiration of ninety 

days after such notice in writing, or upon the expiration of. 
one hundred and eighty days after the first newspaper pub-. 
lication of notice, the delinquent co-owner shall have failed 

to contribute his proportion to meet such expenditures or 

improvements, his interest in the claim by law passes to 

his co-owners who have made the expenditures or improve- 
ments as aforesaid. Where a claimant alleges ownership 

of a forfeited interest under the foregoing provision, the 

sworn statement of the publisher as to the facts of publica- . 
tion, giving dates and a printed copy of the notice pub- 

lished, should be furnished, and the claimant must swear 

that the delinquent co-owner failed to contribute his. proper 

Propernon, within the period fixed by the taenuees. 


TUNNELS, 


_  SEc. 2323, R. §. Where a tunnel is run for the development of avein | otitis 
or lode, or for a cliscovery of mines, the owners of such tunnel shall star ein ake 
ave the right of possession of ail veins or odes within three thousand - 10 May, 1872, c . 

feet. from the face of such tunnel on the line thereof, not previously 03." 8, 4, Vs 17, p 

known to exist, discovered in such tunnel, to. the same extent as if 

discovered from the surface: ; and locations on the line of such tunnel 

of yeins cr Jodes not appearing on the surface, made by other parties 

' after the commencement of the tunnel, and w ‘hile the same is being 

prosecuted with reasonable diligence, shall be invalid; but failure to 

prosecute the work en the tunnel for six months shall be considered — 

as an abandonment of the night to all undiscovered veins on the line 

of such tunnel. 

19. The effect of this is simply to give tie proprietors of . 
amining tunnel run in good faith the possessory right to 

. fifteen hundred feet of any blind lodes cut, discovered, or 
_ intersected by such tunnel, which were not previously known 

to exist, within three thousand feet from the face or point 

of commencement of such tunnel, and to prohibit other 

parties, after the commencement of the tunnel, from pros- _ 

pecting for and making locations of lodes on the line thereof 

and within said distance of three thousand feet, unless 

such lodes appear upon the. surface or were previously . 

known. to exist. | 

20. The term “face,” as used in said section, is construed 

and held to mean the first working face formed in the tunnel, 

and to signify the point at which the tunnel actually enters 

cover; it being from this point that the three thousand feet — 

are to be counted upon which prospecting is prohibited as 

aforesaid. 

21. To avail themselves of the benefits of this provision 

of law, the proprietors of a mining tunnel will be required, 

at the time they enter cover as aforesaid, to give proper. 
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notice of their tunnel location by erecting’ a ‘gubstantial . 
post, board, or monument at the face or point of commence- 
ment thereof, upon which should be posted a good and suffi- 
— eient notice, giving the names of the parties or company 
- claiming the tunnel right; the actual or proposed course or 
direction of the tunnel ; the height and width thereof, and - 
the course and distance from such face or point of com- 
mencement to some permanent well-known objects in the — 
vicinity by which to fix and determine the locus in manner 
heretofore set forth applicable to locations of veins or lodes, 
and at the time of posting such notice they shall, in order — 
that miners or prospectors may be enabled to determine 
whether or not they are within the lines of the tunnel, estab- . 
lish the boundary lines thereof, by stakes or monuments 
placed along such lines at proper intervals, to the terminus 
of .the three thousand feet from the face or point of eom- 
meucement of the tunnel, and the lines so marked will de- 
fine and govern as to the ’specific boundaries within which 
prospecting for lodes not previously known to exist is pro- | 
hibited while work on the tunnel is being prosecuted. with 
reasonable diligence. ? 
22. At the time of posting notice and marking out the | 
lines of the tanuel as aforesaid, a full aud correct copy of 
such notice of location defining the tunnel claim must be 
filed for record with the mining recorder of the district, to 


- which notice-must -be -attached the sworn statement or | 


declaration of the owners, claimauts, or projectors of such — 
tunnel, setting forth the facts in the case; stating the 
amount expended by themselves and their predecessors in 
interest in prosecuting woik thereon; the extent of the © 
work performed, and that it is bona fide their intention to 
prosecute work ou the tunnel so located and deseribed with - 
reasonable diligence for the development of a vein or lode, _ 
or for the discovery of mines, or both, as the case nay be. ~ 
This notice of location must be duly recorded, and, with 
the said sworn statement attached, kept on the recorder’s 
files for future reference. 
23, By a compliance with the foregoing atch needless 


difficulty will be avoided, and the way for the adjustment — 


of legal rights acquired in virtue of said section 2323 will 
be made much more easy and certain. | 
_ #4, This office will take particular care that no impr oper | 
advantage is taken of this provision of law by parties 
making or professing to make tunnel locations, ostensibly 
for the purposes named in the statute, but really for the 
purpose of monopolizing the lands lying in front of their 
tunnels to the detriment of the mining interests and to the 
exclusion of bona fide prospectors or miners, but will hold — 
such tunnel claimants to a strict compliance with the terms 
of the statutes; and a reasonable diligence on their part in — 
prosecuting the work is one of the essential conditions of 
their implied contract. Negligence or want ef due dili- 
gence will be construed as working a forfeiture of their 
right to all undise overed veins on the line of such tunnel. 
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: PLACERS. 


Src. 2329, R; 8. Claims usually called weaeane® including all. forms Conformity of 
‘of deposit, excepting veins of quartz, or other rock in place, shall be Placer sylimit . 
subject to entry and patent, under like circumstances and conditions, pare dd rer 
and upon similar pr oceadings, as are provided for vein or lode claims; | 9 July, 1870, c. 
but where tho lands have been previously surveyed by the United 225, 8. 12, v.16, p. 
States, the entry.in its exterior limits shall eontorm to the legal sub- “ | 
divisions of the public lands. | 

Src. 2330. Legal subdivisions of forty acres may be subdivided into. Subdivisionsof 
ten-acre tracts; and two or more persons, or associations of persons, ten-acre baba . 
having contiguous claims of any size, although such claims may be ee eee = 
less than ten acres each, may make joint entry thereof; but no loca- ————___. 
tion of a placer claim, made after the ninth’ day of July, eighteen - 9 July, 1870, c. 
hundred and seventy, "shall exceed one hundred and sixty acres for ats 6-12, Vv. 16, p. 
ally one person or association of persons, which location shall conform ~~’ 
to the United States surveys; and nothing in this section contained 
shall defeat or impair any bona fide preemption or homestead claim 
upon agricultural lands, or authorize the sale of the improvements of 
any bona fide settler to any purchaser. 
; Sno, 2331. Where placer claims are npon surveyed lands, and con- Conformity of 
form to legal subdivisions, no further survey or plat shall be required, peat erate 
and all placer-mining claims located after the. tenth day of May, tion fe So reas 
eighteen hundred and seventy-two, shall conform as near as practica- —————_—— 
‘ble with the United States system of public-land surveys, and tho ,_10 May, i 
rectangular subdivisions of such surveys, and no such location shall gy 152, 8.10, v.17, BP 
include more than twenty acres for each individual claimant; but” 
where placer claims can not be conformed to legal su bdivisions, sur-. 
vey and plat shall be made as on unsurveyed lands ; ; and where by the 
segregation of mineral lands in any legal subdivision a quantity of © 
agricultural landless than forty acres remains, such. fractional portion 
of agricultural land may be entered by any party (yen. by law, 
for homestead or preemption purposes. 


25. But one discovery of mineral is required to support 
a placer location, whether it be of twenty acres by an 
individual, or of one hundred and Sixty acres or less by an 
association of persons. | 


- BUILDING STONE. 


Be it enacted. br y the Beate and House of Rem savandatiies of the United Entry of lands 


a: : “lf chiefly valuable 
States of America in Congress assembled, That any person authorized tO For Buildin g 


enter lands under the mining laws of the United States may enter.stone- under the 
lands that are chiefly yaluable for building stone under the provi- placer-mining 
sions of the law in relation to placer-miner al claims: Pr ovided, ‘That laws. 

lands reserved for the benefit of the public schools or donated to aNY Act of Con. 


State shall not be subject to entry under this act. | gress approved, 
August 4, 1892 


26. This act extends the mineral-land laws so-as. to bring ‘ (27 Stat. L, 348). 
lauds chiefly valuable for building stone within the provi-*: 
sions of said law by authorizing a placer entry of such 
fands. It does not operate, however, to withdraw lands 
chiefly valuable for building stone from entry under any 
existing law applicable thereto. Registers and receivers 
should therefore make a reference to said act on the entry | 
papers in the case of all placer entries made for: lands con- 
taining stone chiefly -valuable for building purposes. It 
will be noted that lands reserved for the benefit of public 
schools or donated to any State are neo subject. to oulny. 
under said. cael ;* | 
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PETROLEUM AND OTHER MINERAL OILS. 
‘Entry and pat- Be it enacted. by the Sen ate and House of Representatives of the United 
enting of lands States of America in Congress assembled, ‘That any person authorized to 


fontaining petTo: enter lands under the mining laws of the United States may enter and 


mineral oils obtain patent to lands containing petroleum or other mineral oils, 
under the placer: and chiefly valuable therefor, under the provisions of the laws relat- | 
mininglaws. ing to placer mineral claims: Pr ovided, That lands containing such. 

Act of Con- petroleum or other mineral oils which have heretofore been filed tpon, 
gress approved, claimed, or improved as mineral, but not yet patented, may be held 
Ose Ly 1897 and patented under the provisions of this act the sime as if such fil- 
(29 Stat o26)- e g, i or improvement were subsequent to the date of the passage 

ereo | 


27. Itis to be observed that the provisions of the mineral 
laws relating to placers are by said act extended so as to 
allow the location and entry thereunder of public lands 
chiefly valuable tor petroleim or other mineral oils, and 
entries of that nature made prior to the passage of said. 
act are to be considered as though made thereunder. | 

28. By section-2330 authority is given for the subdivision 
of forty-acre legal subdivisions into ten-acre lots, which is 
intended for the greater convenience of miners ‘in segre- 
gating their claims both from one another and from inter- 
vening. agricultural lands. — 

29. It is held, therefore, that under a proper construction 

of the law these ten-acre lots in mining districts should be 
‘considered and dealt with, to all intents and purposes, as 

legal. subdivisions, and that an applicant having a legal 
claim which conforms to one or more of these ten-acre lots, 
either adjoining or cornering, may make entry thereof, after 
the usual proceedings, without further survey or plat. 

30, In cases of this kind, however, the notice given of 
the application must bevery specific and accurate in deserip- 
tion, and as the forty-acre tracts may be subdivided into 
ten-acre lots, either in the form of squares of ten by ten 
chains, or, if parallelograms, five by twenty chains, so long 
as the lines are parallel and at right angles with the lines 
of the public surveys, it will be necessary that the notice 
and application state specifically what ten-acre lots. are | 
sought to be patented 1 in addition to the un da tau required 

- in the notice. 

31, Where the ten-acre subdivision is. in the form of a 
Square it may be described, for instance, as the ‘SH. 4 of the 
SW.tof NW.4,” or,ifin the form of a parallelogram as safore- 
"gaid, it may be described as the “W. 4 of the W.4 of theSW. 
4 of the NW.4(orthe N.4 ofthe 8.4 of the NE. 4 of the SEH.4) 
of section , township —_——-, range ———-,” as the 
case may be;. put, in addition to this description of the 
land, the notice must give all the other ¢« fa that is required 
in a mineral application, by which parties may be put on . 
inquiry as to the premises sought to be patented. The 
proofs. submitted with applications for claims of. this kind | 
must show clearly the character and the extent of the. 
improvements upon the premises. . 

The proof of inprovements must show their value-to be 
not: less than five hundred dollars and that they were made 

_ by the applicant for patent or his grantors. The annual 
expenditure to the amount of $100, required by section. 





% 
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2324, Revised Statutes, must be made upon placer claims - 
as well as lode claims. 

32. Applicants for patent to a placer claim, who are also. 
in possession of a known vein or lode included therein, - 
- must state in their application that the placer includes. | 
such vein or lode. The published and posted notices must 
also include such statement. If veins or lodes lying within 
a placer location are owned by other parties, the fact — 
should be distinctly stated in the application for patent, 
and in all the notices. But in all cases whether the lode 
is claimed or excluded, it must be surveyed and marked 
‘upon the plat; the field notes and plat giving the area of _ 
the lode claim or claims and the area of the placer sep- 
arately. It should be remembered that an application 
which omits to include an application for a known vein or 
lode therein, must be construed as a conclusive declaration 
that the applicant has no right of possession to the vein 
or lode. Where there is no known lode or vein, the fact 
must appear by the affidavit of two or more witnesses. | 

33.. By section 2330 it is declared that no location of a 
placer claim, made after July 9, 1870, shall exceed one— 
hundred and sixty acres for any one person or association 
of persons, which location shall conform to the United 
States surveys. . 

84, Section 2331 provides that all placer-mining claims 
located after May 10, 1872, shall conform as nearly as prac- 

ticable with the United States systems of public surveys. 
and the subdivisions of such surveys, and no such locations 
shall include more than twenty acres for each individual 
claimant. : 

35. The foregoing provisions of law are construed to 
mean that after the 9th day of July, 1870, no location of a 
placer claim can be made to exceed one hundred and sixty — 
acres, whatever may be the number of locators associated 
together, or whatever the local regulations of the district 
may allow; and. that from and after May 10, 1872, no loca- 
‘tion can exceed twenty acres for each individual partici- 
pating therein; that is, a location by two persons can not 
exceed forty ACTeS, and one by three persons can not exceed 
sixty acres. | 

36. The regulations hereinbefore given as to the manner. 
of marking locations on the ground, and placing the same 
on record, must be observed in the case of placer locations 
so far as the same are applicable, the law requiring, how- 
ever, that where placer claims are upon surveyed public 
lands the locations must hereafter be made to conform to 
legal subdivisions thereof. as near as practicable. 


PROCEDURE TO OBTAIN PATENT TO MINERAL LANDS. 


SEc. 2325, R.S. A patent for any land claimed and located forvalu- Patents for 
able deposits may be obtained in the following manner: Any person, osama int 
association, or corporation authorized to locate a claim under this 70¥ 0V'ine 
chapter, having claimed and located a piece of land for such purposes, 10 May, 1872, ¢. 
who has, or have, complied with the terms of this chapter, may file in 152, s. 6, v. 17, D- 
the proper: land office an application for a patent, under oath, show- 9: 
ing such compliance, together with a plat and field notes of the claim 
or claims in common, made by or under the direction of the United 
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States surveyor- voneril showing accurately the boundaries of the 
Claim or claims, which shall be distinctly marked by monuments on 
the ground, and shall post a copy of such plat, together with a notice —. 
of such application for a patent, in a conspicuous place on the land 
-embraced in such plat previous to the filing of the application fora. . 
patent, and shall file an affidavit of at least two persons that such _ 
notice has been duly posted, and shall file a copy of the notice in such 
land office, and shall therenpou be entitled to a patent for the land, in 
the manner following: The register of the land office, upon the filing 
of such application, plat, field notes, notices, and affidavits, shall pub- 
lish a notice that sucli application has ‘been made, for the period ‘of | 
sixty days, in a newspaper to be by him designated as published near. - 
est to such claim; and he shall also post such notice in his office for 
the same period. ’ The claimant at the time of filing this application, 
or at any time thereafter, within the sixty days of publication, shall 
file with the register a certificate of the United States surveyor-general 
that five hundred dollars’ worth of labor has been expended or improve- 
ments made upon the claim by himself or grantors; that the plat is 
correct, with such further description by such reference to natural 
objects or permanent monuments as shall identify the claim, and fur- 
nish an accurate description, to be incorporated in the patent. At 
the expiration of the sixty days of publication the claimant shall file 
_ his affidavit, showing that the plat and notice have been posted ina . 
conspicuous ‘place on the claim during such period of publication. If 
no adverse claim shall have been filed with the register and the. 
receiver of the proper land office at the expiration of ‘the sixty days 
of publication, it shall be assumed that the applicant is entitled to a 
patent, upon the payment.to the proper officer of five dollars per acre, 
and that no adverse claim exists; and thereafter no objection from 
Red peregey third parties to the issuance of a ‘patent shall be heard, except.it be 
- made by authoy- Shown that the applicant has filed to comply with the terms of this 
ized agent. chapter. 
_ _Sec.l.ActCon- Be it enacted by the Senate and House of Representatives of the United — 
Lae aie States of America in Congress assembled, That section twenty-three hun- 
(21 Stat. L., 61), dred and twenty-five of the Revised Statutes of the United States be 
amended by adding thereto the following words: ‘Provided, That. 
-where the claimantfor a patent is not a resident of or within the land. 
district wherein the vein, lode, ledge, or deposit sought to be patented 
is located, the application for patent and the affidavits required to be 
made in this section by the claimant for such patent may be made by 
his, her, or its authorized agent, where said agent is conversant with 
the facts sought to be established by said affidavits: And provided, — 
That this section shall apply to all applications now pending for patents 
| to mineral lands.” 

“Pending salt . Sec. 2328, Applications for patents for mining claims under former | 
oenen existing laws now pending may be prosecuted to a final decision in the General 
rights. ‘Land Office; but in snch.cases where adverse rights are not affected 
a aes thereby, patents may issue in pursuance of the provisions of this 
152, s. 9, v. 17, p. chapter; and all patents for mining claims upon veins or lodes hereto- 

' fore issued shall convey all the rights and privileges conferred by this 

chapter where no adverse rights existed. on the tenth day of } May, 
eighteen hundred anc seventy- -two. 


37. As a condition for the making of Spolication for 
patent according to section 2325, there must be a prelimi-_ 
nary showing of work or expenditure upon each location, 
either by showing the full amount sufficient to the mainte- 

_ nance of possession under section 2324 for the pending 

_- year; or, if there has been failure, 1t should be shown that 

work has been resumed so as to prevent relocation by. 
adverse parties after abandonment. - 

The “pending year” means the calendar year in which 
application is made, and has no reference to a showing of 
work at date of ‘the final entry. 

_. 88, .This preliminary showing may, where the matter is 
“unquestioned, consist of the affidavit. of two or more. wit- 
_ Tesses familiar with the facts. 
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LODE CLAIM. ._ 


39. The claimant is required, in the first place, to have a 


correct survey of his claim made under authority of the 


surveyor- -general of the State or Territory in which the. 


claim ties, such survey to show with accuracy the exterior 
surface boundaries of the claim, which boundaries are 
required to be distinctly marked "by monuments on the 
ground, four plats and one copy of the original field 
notes in each case will be prepared by the surveyor-gen- 
eral; one plat and the original field notes to be retained in 
the office of the surveyor-general, one copy of the plat to 
- be given the claimant for posting upon. the claim, one plat 
and a copy of the tield notes to be given the claimant for 
. filing with the proper register, to be finally transmitted by 
that officer, with other papers in the case, to this office, and 


one plat to ‘be sent by the surveyor- general to the register’ 


of the proper land district, to be retained on his files for 
future reference. As there i is no resident surveyor-general 
for the State of Arkansas, applications for the: survey of 


mineral claims in. said State should be made to the Com- 


missioner of this office, who, under the law, is ex Officio the 
U.S. surveyor-general. 

40. The survey and plat of mineral claims required to be 
filed in the proper land office with application for patent 


‘must be made subsequent to the recording of the location 


of the mine;.and when the original location is made by 
survey of a United States deputy surveyor such location 
survey can not be Supe nine’ on that bia eu by the stat- 
ute, as above indicated. 


DIRECTIONS FOR PREPARING PLAT, 
41. The surveyors-general should designate all surveyed 


mineral claims by a progressive series of numbers, begin- 
ning with survey No. 37, irrespective as to whether they 


| are situated on surveyed or unsurveyed lands, the claim to 


be so designated at date of issuing the order therefor, in 
addition to the local designation of the claim; it being 


_ required in all cases that the plat and field notes of the | 


survey of a claim must, in addition to the reference to per: 
‘manent objects in the neighborhood; describe the locus of 
the claim, with reference to the lines of public surveys, by 
a line connecting a corner of the claim with the nearest 
public corner of the United States surveys, unless such 
claim be on unsurveyed lands at a distance of more than 
two miles from such public corner, in which latter case it 
.should be connected with a United States mineral monu- 
ment. Such connecting line must not be more than two 
miles in length and should’ be measured on the ground 
direct between the points, or calculated from actually sur- 
veyed traverse lines if the nature of the country should 


not permit direct measurement. If a regularly established — 


survey corner is within two miles of a claim situated on 
unsurveyed Jands the connection should be made with such 
corner in preference to a connection with a United States 
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mineral monument. The connecting line must be supeved 
by the deputy mineral surveyor at the time of his making 
the particular survey and be made a part thereof. | 
42. Upon the approval of the survey of a mining claim . 
made upon surveyed lands the surveyor-general will pre- - 
“pare and transmit to the local land office and to this office © 
a diagram tracing showing the portions of legal 40- acre 
— gubdivisions made fractional by reason of the mineral sur- 
vey, designating each of such portions by the proper lot 
number, beginning with No.1 in each section, and givilg 
the area of each lot. 
43, The following particulars should be observed in the 
‘survey of every mining claim: | | 
(1) The exterior boundaries of the claim should be rep- 
resented on the plat of survey and in the field notes. | 
_ (2) The intersection of the lines of the survey with the. . 
lines of conflicting prior surveys should be noted in the 
field notes and represented upon the plat. 
(3) Conflicts with unsurveyed claims, where the applicant 
_ for survey does not claim the area in conflict, should be 
— shown by actual survey. 
(4) The total area of the claim embraced by the exterior 
boundaries should be stated, and also the area.in conflict 
_ with each intersecting survey, substantial ly as follows: 


_ : Acres 
Total area of claim...-.......-.- eeeaeieke wae boke sc aetna eles 10. 50 
Area in conflict with survey No. BOP stata can codec aaa 1.56 
Area in conflict with survey No. 948. .......---.. 2-2. 00-282 eee. 2,33 
Area in conflict. with Mouutain Maid lode ae claim, unsur- 

WO VOU ea eeu Ea as Cane ata ten Seas a eeacume ta eta tass 1.48: 


- It does not follow that because minin g surveys are required 
to exhibit all conflicts with prior surveys the areas of con-— 
flict are to be excluded. The field notes and plat are made 

-@ part of the application for patent, and care should: be 
taken that the description does not inadvertently exclude 
portions intended to be retained. It is better that the | 

application for patent should state the ae to be 
excluded in express terms. ae 


_ 44, The claimant is then required to post acopy of the plat | 
of such survey in a conspicuous place upon the claim, 
together with notice of his intention to apply for a patent 
therefor, which notice will give the date of posting, the 
name of the claimant, the name of the claim; the mining 
district and county; whether or not the location i is of rec- 
ord, and, if so, where the record may be found, giving the 
book and page thereof; the number of feet claimed along 
the vein and the presumed ‘direction thereof; the number 
of feet claimed on the lode in each direction from the point 
of discovery or other well-defined place on the claim; the 
names of all adjoining and conflicting claims, or, if none 
‘exist, the notice should so state. | 
45. After posting the said plat and notice upon the prem- 
_ises, the claimant will file with the proper register and 
receiver a copy of such’ plat and the field notes of survey of | 
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the claim, Ste panied by the affidavit of at least two _ 


_ credible witnesses that such plat and notice are posted 
conspicuously upon the claim, giving the date and place of 
such posting; a copy of the notice so posted to be attached 


to and form a part of said affidavit. The plat forwarded 


as part of the proof should uot be folded, but rolled, so as 
to prevent creasing, and either transmitted in a separ. te 
package or so enclosed with the other papers that it may 
pass through the mails without creasing or mutilation. If 


forwarded ‘separately, the letter transmitting the papers : 


‘Should state the fact. 

46, Accompanying the field notes so filed must be the 
sworn statement of the claimant that he has the possessory 
rigbt to the premises therein described, in virtue of a com- 


a pliance by himself (and by his erantors, if he claims by 


purchase) with the mining rules, regulations, and customs 
of the mining district, State, or Territory in which the 
claim lies, and with the mining laws of Congress; such 
sworn statement to narrate briefly, but as clearly as pos- 
sible, the facts constituting such compliance, the origin of 
his possession, and the basis of bis claim to a patent. 

47, This sworn statement must be supported by a copy 
of the location notice, certified by the officer in charge of 
the records where the same 1s recorded, and where the ap- 
plicant for patent claims the interests of others associated 
with him in making the location, or only as purchaser, in 
addition to the copy of the location notice, must be fur- 
nished a complete abstract of title as shown by the record 
in the office where the transfers are by law required to be 
recorded, certified to by the officer in charge of the record, 
under his official seal. The officer should also certify that 
no conveyances affecting the title to the claim in question 
appear of record other thau those set forth in the abstract, 
which abstract shall be brought down to the date of the 
_ application.for patent. “Where the applicant claims as sole 
locator, his affidavit should be furnished to the effect that 
he has disposed of no interest in the land located. 

48, In the event of the mining records in any case hav- 
_ ing been destroyed by fire or otherwise lost, affidavit of the 
fact should be made, and secondary evidence of possessory 
title will be received, which may consist of the affidavit of 
the claimant, supported by those of any other parties cog- 
nizant of the facts relative to his location, occupancy, 
possession, improvements, &c.; and in such case of lost 
records, any deeds, certificates of location or purchase, or 
other evidence which may bein the claimant’s possession 
and tend to establish his claim, should be filed. 

4), Before receiving and filing a mineral application for 
patent, local officers will be particular to see that itincludes 
no land which is embraced in @ prior or peuding applica- 
tion for patent or entry, or for any lands embraced in a 


railroad selection, or for which publication is pending or — 


has-been made by any other claimants, and if, in their 


opinion, after investigation, it should appear that @ min: 
eral application should net, for these or other reasons,.be- 


accepted and filed, they should formally reject the sane, 
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giving ne reasons therefor, and allow the applicant thirty | 
days for appeal to this office under the Rules of Practice. - 


50. Upon the receipt of these papers, if no reason. 


- appears for rejecting the application, the register will, at 


the expense of the claimant (who must furnish the agree- | 
‘ment of the publisher to hold applicant for patent alone | 
responsible for charges of publication), publish a notice of © 


_ such application for the period of sixty days in a news- 


“paper published nearest to the claim, and will post a copy 
of such notice in his office for the same period. Whenthe 


notice is published in a weekly newspaper, ten consecutive | 


lusertious are necessary; when in a.datdly newspaper, the . 
notice must appear in each issue for sixty-one consecutive 

issues, the first day of issue being aoe in estimating - 
the period of ‘sixty days. _ 

-. 51. The notices so published and posted must be as full 
and complete as possible, and embrace all the data given 
in the notice posted upon the claim. Too much care can 


not be exercised in the preparation of these notices, inas- 


much as upon their accuracy and completeness will depend, 
il & great measure, the reg gularity and validity of the whole 
proceeding. 

52. The register shall publish the notice of application 
for patent j in a paper of established, character and general 
civcnlation, to be by him designated as being the newspa- 


per published nearest the land. 


63, The claimant, either at the time of filing these papers 


with the register or at any time during the sixty days’ pub- 


lication, is required to file a certificate of the Surveyor. 
general that not less than five hundred dollars’ worth of 


~ Jabor has been expended or improvements made.upon the 


claim, and.if more than one claim 1s included in the apph-. 
cation, that an amount equal to five hundred dollars for 


each claim has been expended by the applicant or his 
_grantors; that the plat filed by the claimant is correct; 


that the field notes of the survey, as filed, furnish such | 
al accurate clescription of the claim as will, if incorporated 
into a patent, serve to fully identify the premises, and that 
such reference is nade therein to natural objects or per- 
manent monuments as will perpetuate and fix the locus. 
thereof. 

5i, The survey or-general should derive his information 
upon which to base his certificate as to the value of labor 
expended or improvements made from his deputy who 


makes the actual survey and examination upon the prem- —. 


ises, and such deputy should specify with particularity and 
full detail the character and extent of such improvements. 
55. It will be the more convenient way to have this cer- 
tificate indorsed by the surveyor-general, both upon the 
plat and field. notes of survey filed by the claimant as afore- 
said. 
56, After the sixty days’ period of newspaper publication | 


- has expired, the claimant will furnish from the office of pub- 


lication a sworn statement that the notice was published — 
for the statutory period, giving the first and last day of. 
such publication, and his own aflidavit showing that the 
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plat and notice aforesaid remained conspicuously posted 
| upon the claim sought to be patented during said sixty days’ 
publication, giving the dates. 


57, Upon the filing of this affidavit the register will, if 
no adverse claim was filed in his office during the period of 


publication, permit the claimant to pay for the land accord- 
ing to the area given in the plat and field notes of survey 
aforesaid, at the rate of five dollars for each acre aud five 
dollars for each fractional part of an acre, except as other: 
wise provided by law, the receiver issuing the usual dupli- 
cate receipt therefor. The claimant will also make a sworn 
statement of all charges and fees paid by him for publica- 
tiou and surveys, together with all fees and money paid the 
register and receiver of the land office, after which the com-. 
plete record will be forwarded to the ‘Commissioner of the 
General Land Office and a a patent issued thereon if found 
acenae 


PROTEST. 


58. At any time prior to the issuance of patent, protest 7 


may be filed against the patenting of the claim as applied 
for, upon any. ground tending to show that the applicant 
has failed to comply with the law in a matter which would 
avoid the claim. Such protest can not, however, be made 
the means of preserving a surface conflict lost by failure to 


adverse or lost by the judgment of the court in an adverse 
suit. One holding a present joint interest in a inineral 


location included in an application for patent who is. 
exeluded from the application, so that his interest would 
not be protected by the issue of patent thereon, may pro- 
test against the issuance of a pateut as apphed for, setting 
forth in such protest the nature and extent of bis ‘interest 
in such location, and such a protestant will be deemed a 
party in interest entitled to appeal. This results from the 
holding that a coowner excluded. from an application for 
patent does not have an “adverse” claim within the mean- 
ing of sections 2325 and 2326 of the Revised Statutes. See. 
Turner v. Sawyer, 150 U. 8., 578-586. 

59, Any party applying to make entry as tr iste must 
disclose fully the nature of the trust and the name of the 
cestui que trust; and such trustee, as well as the benefi- 
- Glaries, must fur nish satisfactory proof of citizenship; and. 
the names of beneficiaries, as well as that of the trustee, 
must be inserted in the final certificate of entry. 


PLACERS. 


60. The proceedings to obtain patents for claims usually: 
called. placers, including all forms of deposit, excepting 
veins of quartz or other rock in place, are.similar to the. 
proceedings prescribed for obtaining patents for vein or lode 


claims; but where said placer claim shall be upon surveyed | 


lands, and conforms to legal subdivisions, no further survey 


or plat will be required; and all placer’ mining claims lo- | 


gated atter May 10, 1872, shall conform as nearly as practi- 
cable with the United States eyeen of public-land surveys 
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and the rectangular subdivisions of such surveys, and no” 
such location shall include more than twenty acres for each 
individual claimant; but where placer claims can not be 
conformed to legal subdivisions, survey and plat shall be | 
made as on unsuryeyed lands. But where such claims are — 

- Jocated previous to the public surveys, and do not conform 
to legal subdivisions, survey, plat, and entry thereof may 
be made according fo the boundaries thereof, provided the 
location is in all respects legal. | 

61. The proceedings for obtaining patents for veins or 
lodes having already been fully given, it will not be neces- 
sary to repeat them here, it being thought that. careful 
attention thereto by applicants and the local officers will 
enable them to act understandingly in the matter and make 
such slight modifications in the notice, or otherwise, as may — 
be necessary in view of the different nature of the two 
classes of claims; placer claims being fixed, however, at 
two dollars and fifty cents per acre, or fractional part of an 
acre, 

Proceedings for | SKc. 2333, R.S. Where the same person, association, or corpoeation 
tim ate acer ig in possession of a placer claim, and. also a vein or lode included 
—_________ within the boundaries thereof, application shall be made for a patent, 

10 May, 1872, c. for the placer claim, with the statement that it includes such vein or 
ie 8. Ll, v.17, P- lode, and in such case 2 patent shall issue for the placer claim, subject 

to the provisions of this chapter, including such vein or lode, upon 
the payment of five dollars per acre for such vein or lode claim, and 
twenty-five feet of surface on each side thereof. - The remainder of 
the placer claim, or auy placer claim not embracing any vein or lode 
claim, shall be paid for at the rate of two dollars -and fifty cents per 
acre, together with all costs of proceedings; and where a vein or lode, 
such as 1s described in section twenty-three hundred and twenty, is 
known to exist within the boundaries of a placer claim, an applica- 
tion for a patent for such placer claim which does not include an 
application for the vein or lode claim shall be construed as © conclu- 
sive declaration that the claimant of the placer claim has no right-of 
possession of the vein or lode claim; but where the existence of avein 
or lode in a placer claim is not known, a patent for the placer claim 
shall convey all valuable mineral and other deposits within the bound- 
aries thereof. 


62. The first care in recognizing an application fer patent 
upon a placer claim must be exereised in determining the 
exact classification of the lands. To this end the clearest 
evidence of which the case is.capable should be presented. 

(1) If the claim be all placer ground, that fact must be 
stated in the application and corroborated by accompany- 
ing proofs; if of mixed placers and lodes, it should be so 
set out, with a description of all known lodes situated 
within the boundaries of the claim. A specific declaration, — 
such asis required by section 2333, Revised Statutes, must 
be furnished as to each lode intended to be claimed. <All 
other known lodes are, by the silence of the applicant, 
excluded by law from all claim by him, of whatsoever nature, 

_ possessory or otherwise. 

(2) Deputy surveyors shall, at the expeuse of the parties, 
make full examination of all placer claims surveyed by 
them, and duly note the facts. as specified in the law, stat- 

ing the quality and composition of the soil, the kind and 
amount of timber and other vegetation, the ‘locus aud size 
of streams, and such other matters as May appear upon 
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‘the surface of the claim. This examination should include 
the character and extent of all surface and underground 
workings, whether placer or lode, for mining purposes, | 

(3) In addition to these data, which the Jaw requires to 
be shown in all cases, the deputy should report with ref- 2 oe 
erence to the proximity of centers of trade or residences © | 
also of well-known systems of lode deposit or of individual - 
lodes. He should also report as to the use or adaptability 
of the claim for placer mining; whether water has been 
brought upon it in sufficient quantity to. mine the same, or 
whether it can be procured for that purpose; and, finally, 
what works or expenditures have been made by the claim- 
ant or his grantors for the development of the claim, and 
their situation and location with respéct to the same as 
applied for. 

_ (4) This examination should be reported by the deputy 
under oath to the surveyor-general, and duly corroborated; 
and a copy of the same should be furnished with the appli- 
cation for patent to the claim, constituting a part thereof, 

and included in the oath of the applicant. 

(5) Applications awaiting entry, whether published or 
not, must be made to conform to these regulations, with 
respect to examination as to the character of the Jand. 
Entries already made will be suspended for such additional 
proofs as may be deemed necessary. in cach case, 


MILL SITES. 


63. Mill sites are not mineralentries. Ou the contrary, the * 
jand eutered must be shown to be nonmineral. They are. 
simply auxiliary to the- working of mineral claims, but as 
the section granting the right of entry is embraced in the 


_. chapter of the Revised Statutes relating to mineral lands, 


they are therefore included in this circular. 


—. SEe. 2337, 2.8. Where ponmineral land not coutiguous to the vein Patents for 
or lode is used or occupied by the proprietor of such vein or lode for2° mineral 

mining‘or milling purposes, such nonadjacent surface ground may be ands, etc. 
embraced and included i in an application for a patent for such vein or .10 May, 1872, ¢ 
lode, and the same may be patented therewith, subject to the same 132 8.15, ¥. 17, P. 
preliminary requiremeuts as to survey and notice as are applicable to . 
veins or lodes; but no location hereafter made of such nonadjacent 

land shall exceed five acres, aud payment for the same must be made— 
at the same rate as fixed by this chapter for the superficies of tle lode. 
The owner of @ quartz mill or reduction works, not owning a mine in 
connection therewith, may also receive a patent for his mul Bite, as 
provided in this section.. : 


64. To avail themselves of this provision of iat err 
holding the possessory right to a vein or lode, and toa 
piece cf nonmineral land not contiguous thereto, for min- 
ing or milling purposes, not exceeding the quantity allowed 
for Such purpose by section 2337, United States Revised 
Statutes, or prior laws, under which. the land was appro- 
priated, the proprietors of such vein or lode may file in the 
proper land office their application for a patent, under oath, 
in manner already set forth herein, which application, 
together with the plat and field notes, may include, embrace, 
and describe, in addition to the vein or lode, such noncon- 

tiguous mill site, and after due proceedings: as to notice, 
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etc., a patent will be issued conveying the same as one 
claim. The owner of a patented lode may, by an independ- | 
ent application, secure a mill site if good faith is manifest. . 
in its use or ocenpation in connection with the lode and 
“no adverse claim exists. 

65. Where the original survey includes a lode claim and 
also a mill site the lode claim should be described in the 
plat and field notes as “Sur. No. 37, A,” and the mill site 
as ‘Sur. No. 37, B,” or whatever ‘may be its appropriate 
numerical. designation ; ; the course and distance from a. 
corner of the mill site ‘to a corner. of the lode claim to be 
invariably given in such plat and field notes, and a copy of |. 
the plat and notice of application for patent must be con- 
spicuously posted*upon the mill site as well as upon the 
vein or lode for the statutory period of sixty days. In 
making the entry no separate receipt or certificate need be 
issued for the mill site, but the whole area of both Jode and 
mill site will be embraced 1n one entry, the price being five 
dollars for each acre and fractional part of an acre embraced 
by such lode and mill-site claim. | 

- 66. In case the owner of a quartz mill or reduction works 
is not the owner or claimant of a vein or lode the law per- 
mits him to make application therefor in the same manner 
prescribed herein for mining claims, and after due notice 
and proceedings, in the absence of a valid adverse filing, 
to enter and receive a patent tor his mill site at said price 
per acre. 

67. In every case ener must be satisfactory proof that 
the land claimed as a mill site is not mineral in character, 

-. which proof may, where the matter is unquestioned, consist 
of the sworn statement of two or more persons capable, from: 
acquaintance with the land, to testify pee eee | 


‘PROOF OF CITIZENSHIP. 


Proof of citi Suc, 2321, R. §. Proof of silica under this chapter, may con- 
zenship. _ sist, in the case of an individual, of his own affidavit thereof; in the 
10 May, 1872, c, case of an association of persons unincorporated, of the affidavit of 
152, 8. 7, ve 17, p. their authorized agent, mace on his own knowledge or upon informa- 
94. tion and belief; and in the case of a corporation organized under the 
laws of the United States, or of any State or-Territory thereof, by the 

filing of a certified copy of their charter or certificate of incorporation, 


68. The proof necessary to establish the citizenship of 
applicants for mining patents must be made in the follow- 
ing manner: In case of an incorporated company, a certi- 
fied copy of their charter or certificate of incorporation 
must be filed. In case of an association of persons unin- 
_ corporated, the affidavit of their duly authorized agent, 
-made upon his own knowledge or upon information and 
belief, setting forth the residence of each person forming 
such association, must be submitted. This affidavit must 
_ be accompanied by a power of attorney from the parties 
- forming such association, authorizing the person who makes 
the affidavit of citizenship to act for them. in the matter of 
their application for patent. 7 

69. In case of an individual or an association of indi- 
viduals who do not appear by their duly authorized agent, 
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you will require the affidavit of each applicant, showing 
whether he is a native or naturalized citizen, when and 
‘where born, and his residence. 

70. In case an applicant has declared his intention to’ 
become a citizen or has been naturalized, his affidavit must - 

- show the date, place, and the court before which he declared. 
his intention, or from which his certificate of citizenship 
issued, and present residence. 

71. -The affidavit of the claimant as to his citizenship 
may be taken before the register or receiver, or any other 
‘officer authorized to administer oaths within the land (dlis- 
trict; or, if the claimant is residing beyond the limits of 
the distr ict, the affidavit may be taken before the clerk of 
any court . of record or before any notary public of any 
State or Territory. 

72. If citizenship is established by the testimony of dis- 
interested persons, such testimony may be taken at any 
_ place before any person authorized to administer oaths, and 

_ whose official character is duly verified. 

73. In sending up the papers in the case the register 
must not omit certifying to the fact that the notice was 
posted in his office for the full period of sixty days, such 
‘certificate to state distinctly when such posting was done 
and how long continued. 

74, No entry will be allowed. until the register has satis- 
fied himself, by a careful examination, that proper proofs 
have been filed upon all the points indicated in official reg- — 

ulations in force, and that they show a sufficient bona yide 
compliance with the laws and such regulations. 
45, The consecutive series of numbers of mineral entries 
must be continued, whether the same are of lode or placer 
claims or mill sites. : 
POSSESSORY RIGHT. 
Src, 2332, R. S. Where such person or association, they end the Lae rere 
_ grantors,. have held and worked their claims for a period equal to the ete., to establish 
time prescribed by the statute of limitations for mining claims of the a right to a pat- 
State or Territory where the same may be situated, evidence of such ent. 
possession and working of the claims for such period shall be suiti- 9 July, 1870, c. 
cient to establish aright to a patent thereto under this chapter, in the 235, g, ey v. 16, p. 
absence of any adverse claim; but nothing in this chapter shall be 217, 
deemed to impair any lien which may have attached in any way what- 
ever to any mining claim or property thereto attached prior to the 
issuance of a patent. 

76, This provision of law will greatly lessen the burden . 
of proof, more especially im the case of old claims located 

many years since; the records of which, in many cares, 
have been destroyed by fire, or lost in other ways during 
the lapse of time, but concerning the possessory right to 
_ which all controversy or litigation has long been settled. 

v7. When an applicant desires to make his proof of pos- 

Sessory right in accordance with this provisiou of law, he. 
~ will not be required to produce evidence of location, copies 
of conveyances, or abstracts of title, as in other cases, but 
will be required to furnish a duly certified copy of the 
statute of limitation of mining claims for the State or Ter- 

ritory, together with his sworn statement giving a clear 
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and succinct narration of the facts as to the origin of his — 
‘title, and likewise as to the continuation of his possession 
of the mining ground covered by his application; the area 
thereof; the nature and extent of the mining that has been 
done thereon; whether there has been any opposition to— 
his possession, or litigation with regard to his claim and, 
if so, when the same ceased; whether such cessation was 
caused by compromise or by judicial decree, and any addi- 
tional facts within the claimant’s knowledge having a direct | 
bearing upon his possession and bona fides which he may 
desire to submit in support of his claim. ; 
78. There should likewise be filed a certificate, under seal 
of the court having jurisdiction of mining cases within the 


judicial district embracing the claim, that no suit or action — 


of any character whatever involving the right of possession 
to any portion of the claim applied for is pending, and that 
there has been no litigation before said court affecting the 
title to said claim or any part thereof for a period equal to 
the time fixed by the statute of limitations for mining claims. 
in the State or Territory as aforesaid, other than that which 
has been finally decided in favor of the claimant, 

79. The claimant should support his narrative of facts 
relative to lis possession, occupancy, and improvements by 
corroborative testimony of any disinterested person ot per- 
sons of credibility who may be cognizant of the facts in the 
case and are eee of testifyin g understanding|y 1 in the 
premises, 


ADVERSE CLAIMS. | 


Adverse claim, "Sue. 2396, R. §. Where ; an adverse claim is filed aanie the period 
proceedings on. of publication, it shall be upon oath of the person or persons making 
"90 Mav 1872. ¢. the same, and shall show the nature, boundaries, and extent of such 
159 7, 17, p, ‘udlverse claim, and all proceedings, ‘except the publication of notice 

i | and making and filing of the affidavit thereof, shall be stayed until. 
the controversy shall have been settled or decided by a court of com- 
petent jurisdiction, or the adverse claim waived. It shall be the 
duty of the adverse claimant, within thirty days after filing his 
claim, to commence proceedings i in a court of competent jurisdiction, 
to determine the question of the right of possession, and prosecute 
the same with reasonable diligence ‘to final judgment; and a failure 

80 to do shall be a waiver of his adverse claim. Aftersuch judgment 

shall have beeu rendered, the party entitled to the possession of the 
claim, or any portion thereof, may, without giving further notice, 

file a certified copy of the judement roll with the register of the 
land office, together with the certificate of the surveyor- “general that 
the requisite ‘amount of labor has been expended or improvements 
mide thereon, and the description required in other cases, and shall 
pay to the receiver five dollars per acre for his claim, together with — 
the proper fees, whereupon the whole proceedings ani the judgment 
roll shall be certified by the register to the Commissioner of the 
General Land Office, and a patent shall issue thereon for the claim, 
or such portion thereof as the applicant shall appear, from the decision 
of the court, to rightly possess. If it appears from the decision of | 
the court that several parties are entitled to separate and different 
portions of the claim, each party may pay for his portion of the 
claim with the proper fres, and file the certificate and description by 
the surveyor-general, whereupon: the register shall certify the pro- | 
cee(lings and judgment roll to the Commissioner of the General Land — 
Office, as in the preceding case, and patents shail issue to the several 
parties according to their respective rights. Nothing herein con 
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tained shall be construed to prevent the alienation of a title con- 
veyed by a patent for a mining claim to any person whatever. 


Be it enaeted by the Senate and House of Representatives of the United. In. action 


States of America in Congress assembled, That if, in any action brought brought title not — 
‘ Z : ~ 2 & established in. 
pursuant to section twenty-three hundred and twenty-six of the gither party. 


Revised Statutes, title to the ground in controversy shall not be estab- 


lished by either party, the jury shall so find, and judgment shall be Actof Congress 
entered according to the verdict. In such case costs shall not be ap eae al Bink 


allowed to either party, and the claimant shall not proceed in the L,, 505), © 
land office or be entitled to a patent for the ground in controversy 
until he shall have perfected his title. | 


Be it enacted by the Senate and House of Representatives of the United Adverse claim 
States of America in Congress assembled, That the adverse claim reqnired may be verified 
by section twenty-three hundred and twenty-six of the Revised Stat- bY 4gent. 
utes-may be verified by the oath of any duly authorized agent or Sec. 1. act of 
attorney in fact of the adverse claimant cognizant of the factsstated; Congress ap- 
and the adverse claimant, if residing or at the time being beyond the Dey ones 26, 
limits of the district wherein the claim is situated, may make oath to a Nee miate Te, 
the adverse claim before the clerk of any court of record of the United ~“ 

States or the State or Territory where the adverse claimant may then 
be, or before any notary public of such State or Territory. 


80. An adverse mining claim must be filed with the reg- — 
ister and receiver of the land office where the application 
for patent was filed, or with the register and receiver of the 
‘district in which the land is situated at the time of filing 
‘the adverse claim. It must be on the oath of the adverse | 
claimant, or 1t may be verified by the oath of any duly 
-_ authorized agent or attorney in fact of the adverse claim- 
ant cognizant of the facts stated. | | 

81, Where an agent or attorney in fact verifies the adverse 
claim, he must distinetly swear that he is such agent or 
attorney, and accompany his affidavit by proof thereof. 

82. The agent or attorney in fact must make the affidavit 
ib verification of the adverse claim within the land district 
where the claim is situated. 7 

83. The adverse notice must fully set forth the nature — 
and extent of the interference or conflict; whether the. 
adverse party claims as a purchaser for valuable considera- 
tion or as a locator; if the former, a certified copy of the 
original location, the original conveyance, a duly certified. 
copy thereof, or an abstract of title from the office of the - 
proper recorder should be. furnished, or if the transaction 
was a merely verbal one he will narrate the circumstances . 
attending the purchase, the date thereof, and the amount > 
paid, which facts should. be supported by the affidavit of 
one or more witnesses, if any were present at the time, and 
if he claims as a locator he must file a duly certified copy .. 
of the location from the office of the proper recorder. | 

S4. In order that the “boundaries” and “extent” of the 
claim may be shown, it will be incumbent upon the adverse 
claimant to file a plat showing his entire claiin, its relative 
situation or position with the one against which he claims, 
and the extent of the conflict. This plat must be made 
from anactual survey by a United States deputy surveyor, 
who will officially certify thereon to its correctness; and in > 
addition there must be attached to such plat of survey a 
certificate or sworn statement. by the surveyor as to the 
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appr oximate value of the labor perfor med or iaproveuienis : 


made upon the claim by the adverse party or his predeces- _ 


sors in interest, and the plat must. indicate the position of | 
any shafts, tunnels, or other improvements, if any such 
exist, upon the claim of the party opposing the application, . 


and by which party said improvements were nade: Pro- 


vided, however, That if the application for patent describes - 
the claim by legal subdivisions, the adverse claimant, if 
also claiming by legal subdivisions, may describe his ad: 
verse claim in the same Inanner without further survey 
or plat. : 
85, Upon the for egoing being filed within the sixty days’ 
publication, the register, or in his absence the receiver, will 
give notice in writing to both parties to the .contest that 
such adverse claim has been filed, informing them that the 
party who filed the adverse claim will be required within 
thirty days from the date of such filing to commence pro- 


_. ceedings in a court of competent jurisdiction to determine — 


the question of right of possession, and: to prosecute the 
same with reasonable diligence to final judgment, and that, 
should such adverse claimant fail to do so, his ady erse claim 


will be considered waived, and the application for patent 


be allowed to proceed upon its merits. | 

86. When au adverse claim is filed as aforesaid, the reg- 
ister or receiver will indorse upon the same the precise 
date of filing, and preserve a record of the date of notifica- 
fions issued thereon; and thereafter.all proceedings on the | 
application for patent will be suspended, with the excep- . 
tion of the completion of the publication and posting of 
‘fotices and plat, and the filing of the necessary proof 
thereof, until. the controversy shall have been adjudicated 
in court, or the adverse claim waived or withdrawn. 

87. Where an adverse claim has been filed and suit 
thereon commenced within the statutory period, and final 
judgment determining the right of possession rendered in 
favor of the applicant, it will not be sufficient for him to 
file with the register a certificate of the clerk of the court, 
setting forth the facts as to such judgment, but he must, 
before he is allowed to make entry, tile a certified copy of 
the judgment, together with the other pyiUence required by 


section 2326, Revised Statutes. | 


88, Where such suit has been dismissed, a certificate of 

the clerk of the court to that effect or a certified copy of 
the order of dismissal will be sufficient. 
89, After an adverse claim has been filed and suit com- | 
menced, a relinquishment or other evidence of abandon- 
went will not be accepted, but the case must be terminated 
and. proof thereof furnished as required by the last two 
paragraphs, : 

90. Where an adverse claim has been filed, but no > suit 
commenced against the applicant for patent within the 
statutory period, a certificate to that effect by the clerk of 
the State court having jurisdiction in the case, and. also 


_ by the clerk of the circuit court of the United States 
_ for the district in | which the claim is situated, will be 


required. 
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VERIFICATION OF AFFIDAVITS IN RELATION TO MINERAL 
| ENTRIES. | 


. xc. 2335, R. 8. All affidavits required to be made under this chap- Verification of 

ter may be verified before any officer authorized to administer oaths affidavits, &c. 
within the land district where the claims may be situated, and all 10 May, 1872, ¢. 
testimony and proofs may be taken before any such officer, and, when 152, 8.13, v.17, p. 
duly certified by the officer taking the same, shall have the same force ®- # 
and effect as if taken before the register and receiver of the land. 
office. In cases of contest as to the mineral ot agricultural character 
of land, tho testimony and proofs may be taken as herein provided on 
personal notice of at least ten days to the opposing party; or if such 
party éan not be found, then by publication of at least once a week 
for thirty days in a newspaper, to be designated by the register of the 
land office as published nearest to the location of such larid; and the 
register shall require proof that such notice has been given. . 

Sec. 2, That applicants for mineral patents, if residing beyond the Sec. 2, act of 
limits of the district wherein the claim is situated, may make any ener oe 8. 
oath or affidavit required for proof of citizenship before the clerk of F289 (22 Sint. oie 
any court of record, or before any notary public of any State or 49). 
Territory. 

(See Adverse claims.) 


GENERAL LEGISLATION, 


Src. 2338, R. S.. As a condition of sale, in the absence of necessary , What condi- 
legisiation by Congress, the local legislature of any State or Territory (ote ue laoel 
. may provide rules for working mines, involving easements, drainage, Jegislature. ' 
and other necessary means to their complete development; and those ——-—__— 
conditions shall be fully expressed in the patent. eT | 26 July, 1866, c. 

| 262, 8. 5, v. 14, p- 
: 252. 
SEc, 2339. Whenever, by priority of possession, rights to the usc of Vested rights 
water for mining, agricultural, manufacturing, or other purposes, to use of water 
- ‘ ae anle for mining, ete.; 
have vested and accrued, and the same are recognized and acknowl--. eee eval 
: Tee : tight of way for 
edged by the local customs,: laws, and the decisions of courts, the eanals. 
possessors and owners of such vested rights shall be maintained and ——_———— 
protected in the same; and the right of way for the. construction of ,26 July, 1806, c. 
ditches aud canals for the purposes herein specified is acknowledged 9531"  - P 
and confirmed; but whenever any person, in the construction of any | : 
ditch or canal, injures or damages the possession of any settler on the - 
publie domain, the party committing such injury or damage shall be 
liable to the party injured for such injury or damage. 


Src. 2340. All patents granted, or preemption or homesteads al- Patents, p a 
lowed, shall be subject to any vested and accrned water rights, or SMPUONS, Ane 
rights to ditches and reservoirs used in connection with such water jectito vestedand 
tights, es may have been acquircd under or recognized by the accrued water 


preceding section. rights. 


9 July, 1870,c. 
235, 8.17, v.16,p. . 
218 


Sec. 2341. Wherever, upon the lands heretofore designated as min- , Mineral lands 
eral lands, which have been excluded from survey and sale, there ae bon 
have been homesteads made by citizens of the United States, or per- discovered open 
sous who have declared their intention to become citizens, which to homesteads. 
homesteads have been made, improved, and used for agricultural pur- “ogsuiy sce. c. 
- poses, and upon which: there hayo been no valuable mines of gold, 262, SAGs 14. p. 
silver, cinnabar, or copper discovered, and which are properly agri- 253. _ 
cultural lands, the settlers or owners of such homesteads shall have a 
right of preemption thereto, and shall. be entitled to purchase the 
“same at the price of one dollar and twenty-five cents per acre, and in 
quantity not to exceed one hundred and sixty acres; or they may avail 
themselves of the provisions of chapter five of this title, relating to 
‘‘Homesteads.”  - | Bedi . 

Sec. 2342. Upon the survey of the lands described in the preceding Mineral lands, 
section, the Secretary of the Interior may designate and set apart such Hew Set apart as 
portions of tho same aa are clearly agricultural lands, which lands j, 34s. — ne 
shall thereafter be subject to preemption and sale as other public “96 July, 1866, 0. 

. - 7 * s 9 | ea 

lands, and be subject to all the laws and regulations applicable to the 262, s,11,v.14,p. - 
same, B08. . 
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. Addition el ‘Src. 2343. The President is authorized to establish additional land 
iS dchee on districts, and to appoint the necessary officers under existing laws, 
erof the Presi. Wherever he may deem the same necessary for the public convenience 
‘dent to provide. in executing the provisions of this chapter. 
Se Tuly, 1866, 0 _ Sec, 2344. Nothing contained in this chapter shall be construed to 
262, 8.7; v.14, p, pair in any way, rights or interests in mining property acquired 
52. | under existing laws; nor to affect the provisions of the act entitled. 
. Provisions of ‘An act granting to A. Sutro the right of way and other privileges to 
ae oe aid in the construction of a draining and exploring. tunnel to the 
rights. we Comstock lode, in the State of Nevada,” approved July twenty-five, 
| , —. eighteen hundred and sixty-six. | _ a 
10 May 1872,c. Src. 2345. The provisions of the préceding sections of this chapter 
ger + Ys P- shall not apply to the mineral lands situated in the States of Michigan, 
9 July, 1870, c. Wisconsin, and Minnesota, which are declared free and open to explo- — 
235, 3.17, v.16, p. Tation and purchase, according to legal subdivisions, in like manner 
218. as before the tenth day of May, eighteen hundred and seventy-two. 
oe ee And any bona fide entries of such lands within the States named since 
excepted. the tenth of May, eighteen hundred and seventy-two, may be pat- 
—__________ ented without reference to any of the foregoing provisions of this 
"18 Feb., 1873,c. chapter. Such lands shall be offered for public sale in the same man- 
159, v. 17, p. 465. ner, at the same minimum price, and under the same rights of pre- 
| -emption as other public lands. io | | 
' — of lands Suc. 2346. No act passed at the first session of the Thirty-eighth 
oratione ov ot t, CongTess, granting lands to States or corporations to aid in the con-. 
include mineral struction of roads or for other purposes, or to extend the time of grants 
lands. _ made prior to the thirtieth day of January, eighteen hnndred and 
“30 Jan. 1865. sixty-five, shall be so construed as to embrace mineral lands, which in 
Res, No. 10, 7.13, ll cases are reserved exclusively to the United States, unless other- 
p. 567. wise specially provided in the act or acts making the grant. | 


s 


Missouri and Bett enacted by the Senate and House of Representatives of the United 
eenige excluded Srates of America in Congress assembled, That within the States of Mis- 

rom the opera- é : . wacet te : 
tion of the min-Souri and Kansas deposits of coal, iron, lead, or other.mineral be, ansl 
eral laws. they are hereby, excluded from the operation of the act entitled ‘A 
——_————_ act to promote the development of the mining resources of the United 
ae : aaa States,” approved May tenth, eighteen hundred and seventy-two and 
May 5, 1876, ag @ll lands in said States shall he subject to disposal as agricultural 
Stat. L.,52). lands. — ) , , : ade 


Citizens of Be it enacted by the Senate and House of Representatives of the United 

oo a 4 ne States of America in Congress assembled, That all citizens of the United 

- Perritories au. States and other persons, bona fide residents of the-State of Colorado, 

thorized to fellor Nevada, or either of the Territories of New Mexico, Arizona, Utah, 

and remove tim- Wyoming, Dakota, Idaho, or Montana, and all other mineral districts 
net ae pub of the United States, shall be, and are hereby, authorized and permit- 

mining and do-ted to fell and remove, for building, agricultural, mining, or other . 
mestic purposes. domestic purposes, any timber or other trees growing or being on the 
————— public lands, said Jauds being mineral, and not subject to cntry under 
Act of Con- existing laws of the United States, except for mineral entry, in either 
Sune 3 thie aot said States, Territories, or districts of which such citizens or per- 
Stat, L., 88), | Sous may be at the time bona fide residents, subject to such rules and 
rr ae regulations as the Secretary of the Interior may prescribe for the pro- 
tection of the timber and of the undergrowth growing upon such 

lands, and for other purposes: Provided, The provisions of this act 

shall not extend to railroad corporations. | oe : 

Szc. 2. ‘That it shall be the duty of the register and the receiver of 

any local land office in whose district any mineral land may be situ-_ 

ated to ascertain from time to time whether any timber is being cut 

or used upon any such lands, except for the purposes authorized by 

this act, within their respective land districts; aud, if so, they shall. 

immediately notify the Commissioner of the General Land Office of 

that fact: and all necessary expenses incurred in making such proper 

examinations shall be paid and allowed such register and receiver in 
making up their next quarterly accounts. | Ray eg 

Src. 3, Any person or persons who shall violate the provisions of - 

this act, er any rules and regulations.in pursuance thereof made by 

the Secretary of the Interior, shall be deemed guilty of a misdemeanor, 

and, upon conviction, shall be fined in any sum not exceeding five 
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hundred dollars, and to which may be added imprisonment for any 

term not exceeding six months. ; 
Be it enacted by the Senate and House of Representatives of the Unitcd Alabama ex- 

States of America in Conyress assembled, That within the State of Ala- cepted from the 

bamaall public lands, whether mineral or otherwise, shall be subject i ache es ihe 

to disposal only as agricultural lands: Provided, however, Thatall lands — 

which have heretofore been reported to the General Land Office as Act of Con- 

containing coal and iron shall first be offered at publicsale: dnd pro- Fees, SPR oF 

vided further, That any bona fide entry under the provisions of the Stat, L.,487). me 

homestead law of Jands within said State heretofore made may be 

patented without reference to an act approved May tenth, eighteen 

hundred and seventy-two, entitled ‘‘An act to promote the develop- 

ment of the mining resources of the United States,” in cases where 

the persons making application for such patents have in all other 

respects complied with the homestead law relating thereto. 


AN ACT providing a civil government for Alaska. 


Be it enacted by the Senate and House of Representatives of the United © 
States of America in Congress assembled, * ™ * : | 

Sec. 8. That the said district of Alaska is hereby created a land dis- Mining laws 
trict, and a United States land office for said district is hereby located extended to the 
at Sitka. The commissioner provided for by this act to reside at Sitka mn 1 ou rict of 
shall be ex officio register of said land office, and the clerk provided for —"S*™ 
by this act shall be ex officio receiver of public moneys and the mar- ActofCongress 
shal provided for by this act shall be ex officio surveyor-general of 2pproved May 
said district and the laws of the United States relating to mining a ab. eB. late 
claims, and the rights incident thereto, shall, from and after the pas- " ~** 
sage of this act, be in full force and effect in said district, under ° 
the administration thereof herein provided for, subject tosuch regula- 
tions as may be made by the Secretary of the Interior, approved by 
the President: Provided, That the Indians or other persons in said dis- 
trict shall not be disturbed in the possession of any lands actually in 
their use or ocenpation or now claimed by them but the terms under 
which such persons. may acquire title to such lands is reserved for 
future legislation by Congress: And provided further, That parties whe 
have located mines of mineral privileges therein nuder the laws of the 
United States applicable to the public domain, or who have occupied 
and improved or exercised acts of ownership over such claims, shall 
not. be disturbed therein, but shall be allowed to perfect their title to 
such claims by payment as aforesaid: And provided also, That the land 
not exceeding six hundred and forty acres at any station now occu- 
pied as missionary stations among the Indian tribes in said section, 
with the improvements thereon erected by or for such societies, shall 
be continued in the oceupancy of the several religions societies to 
which said missionary stations respectively belong until action by 
Congress. But nothing contained in this act shall be construed to 
put in forcein said district the general land laws of the United States. 


# ¥  * "58 s. % # 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, * * *° | . BS 
No person who shall after the passage of this act, enter upon any Right of entry 
of the public lands with a view to occupation, entry, or settlements underall the land - 
under any of the land laws shall be permitted to acquire title to more ree shale 
than three hundred and twenty acres in the aggregate, under all of a Naeem ee 
; ene ee ee ’ ITO 2 : pealed, see act 
said laws, but-this linitation shall not operate to curtail the right of Mar. 3, 1891, sec. 
any person who has heretofore made entry or settlement on the pub- 17.) hoe 
lic lands, or whose occupation, entry or settlement, is validated by Egitea ayers eae 
this act: Provided, That in all patents for lands hereafter taken UD St eax SOWAGLORES 
under any of the land Jaws of the United States or on entries or claims and canals con- 
validated by this act west of the one hundredth meridian, it shall be structed. 
expressed that there is reserved from the lands in said patent described " Actof Congress ” 
a right of way thereon for ditches or canals constructed by the author- approved Au- 
ity cf the United States. * * * | , gust30, 1890. (26 
ore . Stat, L., 371.) 
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AN ACT To repeai timber-culture laws, and for other aaeniiee: 


Be it enacted by the Senate and House of Representatives of the United 
: States of America in Congress assembled, * * * | 
Town siteson Src. 16. That town-site entries may be made by incorporated towns 
ee au- andl cities on the mineral lands of the United States, but no title shall 
ae net entered DO acquired by such towns or cities to any vein of gold, silver, cinna- 
under the min- bar, copper, or lead, or to any valid mining claim or possession held 
eral Jaws not in- under existing law. When mineral veins are possessed within the 
cluded Mresiric- limits of an incorporated town or city, and such possession is recog- 
tion to <0 acres: nized by local authority or by the laws of the United States, the title 
Act of Cén- to town lots shall be subject to such recognized possession and the 
ae Se necessary use thereof and when entry has been made or patent issued ¢ 
geared 1095), for such town sites to snch incorporated town or city, the possessor of 
" " guch mineral vein may enter and receive patent for such mineral] vein, | 
and the surface ground appertaining thereto: Provided, That no entry 
shall be made bysuch mineral-vein claimant for surface ground where 
the owner or occupier of the surface ground shall have had possession 
of the same before the inception of the title of the mineral-vein appli- 
cant. 2 xe | oO! . 
Src. 17. That reservoir sites located or selected and to be located 
and selected under the provisions of ‘‘An act making appropriations 
for sundry civil expenses of the Government for the tiscal year ending 
June thirtieth, eighteen hundred and eighty-nine, and for other pur- 
poses,” and amendments thereto, shall be restricted to and shall con- 
tain only so much Jand as is actually necessary for the construction 
_ and maintenance of reservoirs; excluding so far as practicable lands 
occupied by actual settlers at the date of the location of said reser- | 
voirs and that the provisions of ‘‘An act making appropriations for 
sundry civil expenses of the Government for the fiscal year ending 
' June thirtieth, eighteen hundred and ninety-one, and for other pur- 
poses,” which reads as follows, viz: ‘‘no person who shal lafter the 
passayve of this act enter upon any of the public lands with a view to 
occupation, entry, or settlement under any of the land laws shall he 
permitted to acquire title to more. than three hundred and twenty . 
acres in the aggregate under all said laws,” shall-be construed to 
include in the maximnm amount of lands the title to which is per- 
mitted to be acquired by one person only agricultural lands and not 
mentee lands entered or sought to be entered under mineral land 
aws, | | = 
& * ¥ = oe * : # 


- APPOINTMENT OF DEPUTIES FOR SURVEY OF MINING 
CLAIMS—CHARGES FOR SURVEYS AND PUBLICATIONS 
—FEES OF REGISTERS AND RECEIVERS, ETC. : 


Surveyor-gen- SEC, 2334,.R.8. The surveyor-general of the United States may 
eral to -appoint anpoint in each land district containing mineral lands as many com- 
aoe ote petent surveyors as shall apply for appointment to survey mining 
—______..._— claims, The expenses of the survey of vein or lode claims, and the 

10 May, 1872, ¢. survey and subdivision of placer claims into smaller quantities than 
oe 8.12. v.17, P- ong hundred and sixty acres, together with the cost of publication of 

notices, shall be paid by the applicants, and they shall-be at liberty 

+o obtain the same at the most reasonable rates, and they shall also be 
at liberty to employ any. United States deputy surveyor to make the > 
survey. The Commissioner of the General Land Office shall also have 
power to establish the maximum charges for surveys and publication 
of notices under this chapter; and, in case of excessive charges for — 
publication, he may designate any nowspaper published in a land 
district where mines are situated for the publication of mining notices 
in such district, and fix the rates to be charged by such paper; and, 
to the end that the Commissioner may be fully informed on the sub- 
ject, each applicant shall file with the register a sworn statemeut of 
all charges and fees paid by such applicant for publication and sur- 
veys, together with all fees and money paid the register and the 
receiver of the land office, which statement shall be transmitted, with 
the other papers in the case, to the Commissioner of the General Land 
Office, . z eG | 


DECISIONS RELATING TO THE PUBLIC LANDS. 


91. Under this authority of law the following rates have - 


~ been established as the maximum charges for newspaper 
publications in mining cases: 


(1) Where a daily newspaper is designated the charge | 


shall not exceed seven dollars for each ten lines of space 
occupied, aud where a weekly newspaper is designated as 
the medium of publication five dollars for the same s;ace 
will be allowed. Such charge shall be accepted as full pay- 


- ment for publication in each issue of the newspaper forthe -_ 


entire period required by law. : 
Jt is expected that these notices shall not be so abbrevi- 


ated as to. curtail the description essential to a perfect | 


notice, and the said rates established upon the understand- 


ing that they are to be in the usual body type used for — 


advertisements. 3 

(2) For the publication of citations in contests or hear- 
ings involving the character of lands the charges shall not 
' exceed eight dollars for five publications in weekly 1ews- 
papers or ten dollars for publications in daily newspapers 
for thirty days. | 

92. The surveyors-general of Hie several districts will, in 
pursuance of said law, appomt in each land district asin ally 
competent deputies for the survey of mining claims as may. 
seek such appointment, it being distinctly understood that 
- all expenses of these notices and surveys are to be borne. 
by the mining claimants and not by the United States. 


The claimant may employ eny deputy surveyor within such | 


district to do his work in the field. Each deputy mineral. 
surveyor before entering upon the duties of lis office or 
appointment shall be required to enter into such bond for 
the faithful performance of his duties as may be prescribed. 
by the regulations of the Laud Department in force at that 
time. — 


93. With regard to the platting of the claim ‘and other — 


ofice work in the surveyor-general’s office, that officer will 
make an estimate of the cost. thereof, which amount the 


~¢laimant will deposit with any assistant United States | 


treasurer or designated depository in favor of the United 


States Treasurer, to be passed to the credit of the fund | 
creared by “individual depositors for surveys of the pub- © 


lic fands,” and file with the surveyor-general duplicate. 
certificates of such deposit in-the usual manner. 

94. The surveyors-general will endeavor to appoint min- 
eral deputy surveyors, so that one or more may be located 


in each. mining district for the greater convenience of | 


miners. 

95.° The usual oaths will be required of these deputies 
aud their assistants as to the correctness of each survey 
executed by them. 

The duty of the deputy mineral surveyor ceases when 
he has executed the survey and returned the field notes 
and preliminary plat thereof with his report to the surveyor- 
geueral. He will not be allowed to prepare for the min- 
ing claimant the papers in support of an application for 
patent or otherwise perform the duties of an attorney 
before the land office in connection with a mining claim. 
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“ The surveyors-general and local land officers are ecenesten 7 
to report any infringement.of this regulation to this office. 
96. Should it appear that excessive or exorbitant charges 
have been made by any sur veyor or any publisher, prompt 
action will be taken with the view of corracting the abuse. 
97, The fees payable to the register and receiver for filing 
and acting upon applications for mineral-land patents are 
_ five dollars to each officer, to be paid by the applicant for 


patent at the time of filing, and thelike sum of fivedollars ~~ 


is payable to each officer by an adverse claimant at the 
the time of filing his adverse claim. (Sec. 2238, RB. 8., 
| paragraph 9.) 
98. At the time of payment of fee for mining saoltation - 
or adverse claim the receiver will issue his receipt therefor 
in duplicate, one to be given the applicant or adverse 
claimant, as the case may be, and one to be forwarded to 
the Commissioner of the General Land Office on the day of 
issue. The receipt for mining application should have 
attached the certificate of the register that the lands 
included in the appleation are vacant lands subject to 
— such appropriation. 

99. The register and receiver will, at the close of each 
month, forward to this office an abstract of mining applica- 
‘tions filed, and a register of receipts, accompanied with an 
abstract of mineral lands sold, anc ai abstract of adverse 

- claims filed. 

100. The fees and pur chase money received by registers 
and receivers must be placed to the credit of the United 
States in the receiver’s monthly and quarterly account, 
charging up In the disbursing acconnt the sums to which 
the register and receiver may be respectively entitled ‘as 
fees and commissious, with limitations m 1 regard to the 
legal maximum. | 


eo 


_ HEARINGS: TO. DETERMINE CHARACTER OF LANDS. 


101, The Rules of Practice in cages Bafors the United 
States district land offices, the General Land Office, and 
the Department of the Interior will, so far as applicable, 
govern in all cases and proceedings arising in contests and 
reat to determine the mineral character of lands. 

102. No public land shall be withheld from entry as 

| agricultural land on account of its mineral character — 

except such as is returned by. the surveyor-general as min- 

eral; and the presumption arising from such a return may 

be overcome by testimony taken’ in the manner hereinafter 
described. 

103, Hearings to determine the character of lands are 
practically of two kinds, as follows: 

-(1) Lands returned as inineral by the surveyor- -general. 

When such lands are sought to be entered. as agricultural 
under laws which require the submission of final proof after 
due notice by publication and posting, the filing of the 


proper nonmineral affidavit in the absence of allegations 


that the land is mineral will be deemed sufficient as a pre- 
liminary requirement. A satisfactory showing as to char- 
acter of land must be made when final proof 1S submitted. 
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‘th case of applieation to enter, locate, or select such ites 


. as agricultural, under laws in which the submission of final - 


_ proof after due publication and posting Is not required, 
notice thereof must first be given by publication for sixty 
days and posting in the local office during the same period, 
and affirmative proof as to the character of the land sub- 
mitted. In the absence of allegations that the land is 


mineral, and upon compliance with this requirement, the - 


entry, location, or selection will be allowed, if otherwise 
regular. 
(2) Lands returned as agricultural and alieaed to be min- 


eral in character. 


Where as against the claimed right to enter such lands 
as agricultural itis alleged that the same are mineral, or 
are applied for as mineral lands, the proceedings in this 
class of cases will be in the nature of a contest, and the 
practice will be BOveRned by the rules in force in contest 
. CASES, 


RAILROAD AND. STATE SRLECTIONS. 


104, Where a railroad company seeks to select lands not 


returned as mineral, but within six miles of any mining loca- 


a claim, or entry, or where in the case of a selection by 


a State, the lands sought to be selected are within a town-_ 


- ship in which there is a mining location, claim, or entry, 
~ publication’ must be made of the lands selected at the 


expense of the railroad company or State for a period of ~ 


sixty days, with posting for the same period in the land 
_ office for the district in which the lands are situated, during 


which period of publication the local land officers will 


receivé protests or contests for any of said tracts or. sub- 


“divisions of lands claimed to be more valuable for mining | 


| than for agricultural purposes. 

105. At the expiration of the period of publication the 
register and receiver will forward to the Commissioner of 
the General Land Office the published list, noting thereon 
any protests, or contests, or suggestions as to the mineral 


' . character of any such lands, together with any information 


they may have received as to the mineral character of any 
of the lands mentioned in said list, when a hearing may be 
~ ordered. 


106. At the hearings under either of the aforesaid classes, | 


the claimants and witnesses will be thoroughly examined 
with regard to the character of the land; whether the same 
has been thoroughly prospected; whether or not there 


exists within the tract or tracts claimed any lode or yein of 


quartz or other rock in place, bearing gold, silver, cinnabar, 
lead, tin, or copper, or other valuable deposit which has 
ever been claimed, located, recorded, or worked; whether 
_ such work is entirely abandoned, or ‘whether occasionally 
resumed; if such lode does exist, by whom claimed, under 


what designation, and in which subdivision of the land it 
lies; whether any placer mine or mines exist upon the land; - 


if 80, what 1s the character thereof—whether of the shallow- 
‘surface. description, or of the deep cement, blue 208s or 
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aravel deposits; to what extent mining - is carried on when | 


water can be obtained, and what the facilities are for ze 


. obtaining water for mining purposes; upon what particu- — 
Jar ten-acre subdivisions mining has been. done, and at what 
time the land was abandoned for mining purposes, if aban- 
doned at all. . 

107, The testimony should also show the agricultur al. 
capacities of the land, what kind of | crops are raised thereon, 

and the value thereof; the number of acres actually culti- 

vated for crops of cereals or vegetables, and within which — 
particular ten-acre subdivision such crops are raised; also 
which of these subdivisions embrace the improvements, 
giving in detail the extent and value of the improvements, 
such as house, barn, vineyard, orchard, fencing, cte., au 
mining improvements, 

108. The testimony should be as full cat gamete as pos- 
sible; and in addition to the leading points indicated above, 

- where an attempt is made to prove the. mineral character 
of lands which have been entered under the agricultural 
laws, it should show at what date, if at all, valuable de- 
posits of mineral were first known to exist on the lands. 

109. When the case comes before this office such decision 
will be made as the law and the facts may justify; in cases 

- where a survey is necessary to set apart the mineral from 
the agricultural land, the proper party at his own expense 

- will be required to. have the work done, at his option, either 

‘by United States deputy, county, or other local surveyor; 

application therefor must be made to the register and re- 
ceiver, accompanied by a description of the land to be seg- 
7 regated, and the evidence of service upon the opposite party 

of ‘notice of his intention to have such segregation made; 

_ the register and receiver will forward the same to this office, 

when the necessary instructions for the survey will be - 
given. The survey in such case, where the claims to be 
segregated are vein or lode claims, must be executed in 
~. such manner as will conform to the requirements in section 
2320, United States Revised Statutes, as to length and 
width and parallel end lines. 

110. Such survey when executed must be properly sworn 

_to by the surveyor, either before a notary public, officer of 
a court of record, or before the register or receiver, the | 
deponent’s character and credibility to be pr Sperly certified | 
to by the officer administering the oath. 

111. Upon the filing of the plat and field notes of such 
survey with the register and receiver, duly sworn to as 
aforesaid, they will transmit the same to the surveyor- 
general for his verification and approval; who, if he finds 
the work correctly performed, will properly mark out the 
same upon the original township plat in his office, and 
furnish authenticated copies of such plat and description 

- both to the proper local land office and to this office, to be 

affixed to the duplicate and triplicate | township. plats. 
sel cesar | 

112. With the copy of plat and description furnished the — 
local office and this office, must be a diagram tracing, — 
verified by the ‘surveyor. general, showing the aim or 
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claims segregated, and designating the separate fractional 
agricultural tr acts in each 40-acre legal subdivision by the 

proper lot number, beginning with No. 1 in each section, 
and giving the area in each lot, the same as provided in 


paragraph 45, in the survey of. mining claims on surveyed 7 


lands. | 
113. The fact that a wera tract of land i is decided upon 


testimony to be mineral in char acter is by no means equiva- . 


lent to an award of the land toa miner. Inorderto secure 


- a patent for such land he must proceed as in other cases, in 


accordance with the foregoing regulations. 
__ Blank forms for proofs in mineral cases are not. furnished 
by the General Land Office. | 


MINERAL ENTRIES WITHIN FOREST RESERVES. 


The followin gis an extract from circular entitled. Rules 


and Regulations governing Forest Reservations, estab-_ 


lished under section 24 of the act of March 3, 1891 (26 
Stat. L., 1095). OPT ONCE June 30, 1897. ne i “D,, 589- 
5938-504.) 


LOCATION ‘AND ENTRY OF. an: LANDS. 


19. The law provides that “any mineral ands in any 
forest reservation which have been or which may be shown 
to be such, and subject to entry under the existing mining 


laws of thie United States and the rules and regulations — 


applying thereto, shall continue to be subject to such loca- 
tion and entry,” notwithstanding the reservation. This 


makes mineral lands in the forest reserves subject to loca-~ 


tion and entry under the general mining laws in the usual 


> manner, 
20. Owners of valid mining locations. made and held in > 


good faith under the mining laws of the United States and 
the regulations thereunder. are authorized and permitted 
to fell and remove from such inining claims any timber 
growing thereon, for actual mining purposes in connection 
- with the particular claim from which the timber is felled 
or removed. (For further use of timber by miners see be- 
low, under heading “Tree use of timber and stone.”) 


FREE USE OF TIMBER AND STONE. 


21. The law provides that “The Sehciaiech of the Inte- — 


rior may permit, under regulations to be prescribed by him, 
the use of timber and stone found upon such reservations, 
free of charge, by bona fide settlers, miners, residents, and 
prospectors for minerals, for firewood, fencing, buildings, 


mining, prospecting, and other domestic purposes, aS may 


be needed by such persons for such purposes; such timber 
to be used within the State or Territory, respectively, where 
such reservations may be located.” 

‘This provision is limited to persons resident in forest 
reservations who have not a sufficient supply of timber .or 


stone on their own claims or lands for the purposes enumer- - 


ated, or for necessary use in developing the mineral or other 
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natural resources of the ‘lands owned or acca nicd by them. 
Such persons, therefore, are per mitted to take timber and 
stone from public lands in the forest reservations under the 
terms of the law above quoted, strictly. for their individual 
use on their own claims or lands owned or occupied by 
them, but not for sale or disposal, or use on other lands, or. 
by other persons: Provided, That.where the stumpage value 
~ exceeds oue hundred dollars, application must be made to 
: and permission given by the Department. — | 
aoe, | -BINGER HERMANN, 
tes on Gas cet _ | Commissioner. 
Approved December 15, 1897. | ts 
. 7 Ee OS gw Li OC. N, Buiss, 
Secretary. 
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to appeal from townsite trustes. amended... 323 


The protection extended to possessory 
rights by section 8, act of May 17, 1884, is 
limited to lands actually used, occupied, or 


claimed, at the date of said act............. 212 | 


The mere occupancy of Alaskan lands, for 
the purpose of trade or manufacture, does 
not confer upon the occupant any right in 
the land, as against the government, that 
will constitute a legal obstacle to the reser- 
vation of the land so Secu pice for naval 
DULPOSGS 34s SossdiwcaN eee dicta Sertemine wots 212 

All lands owned by the Greco-Russian 
church in, at the time of cession continue 
to be the property of said church without 
diminution or enlargement in quantity. The . 
possessory right subsequently couferred 
by Congress does not affect lands owned by 
said church at the time of the treaty, but 
only extends to public lands, occupied 
as mission.stations at the date of such 
Congressional. action, not exceeding six: 
‘hundred and‘ forty acres in any one tract... 480 

The present jurisdiction of the Interior 
Department over any Greco- Russian church 
lands, or missionary stations in, is limited 
to excluding the same from entry and acqui- 
sition by others under the mining, townsite, 
or trade and manufacture laws -.........-. 483 

No statutory provision has been made 
that anthorizes any separate and independ- 
ent proceeding for the survey and identifi- 
cation of church lands in, the ownership of - 

which was secured to the resident members 
of the church by the treaty of cession... --- 481 

The scope of paragraph 24, in the amended 
departmental regulations of June 3, 1891, is 
limited to the consideration of private 
claims, and the claims of the Greco-Russian 
church, when asserted adversely to an appli- 
cation to enter lands for townsite pur- 


| 
| 
| 





The sale of land after tire submission of 


final proof, but prior to the issuance of final . 
certificate, will not defeat.the right to a | 


patent under the homestead law, if the 
record shows due compliance with law..--.- 

The Department has no jurisdiction to 
vacate a contract providing for the sale of a 
possessory right to a tract of land entered 
into by adverse claimants therefor, or en- 
force specific performance thereof, but it 
may consider and interpret said contract 


for the purpose of determining ‘the qualifi- - 
cations and good faith of the parties thereto, 


as applicants under the homestead law.. at 


Amendment. 


See Fntry. 


Appeal. 


See Practice. 


Application. 
Circular instructions of March 25, 1897, 


with respect to, pending contest, and during 
the period accorded a successful contestant. 

The rule laid down in Cowles v. Huff, 24 
L. D., 81, with respect to, made after judg- 
ment ot cancellation and prior to appeal 


- therefrom, but within the time allowed 


therefor, is applicable to pending cases .... 


399 


341i 


Distance from the local office, character of. - 


the country, and season of the year, may be 
properly considered in determining whether 
a homestead preliminary affidavit may be 


made before a United States Court Commis- | 


sioner in the county where the Jand lies. - .- 
A non-mineral affidavit, sworn to before a 


420 


notary public, and forwarded to the local - 


office with the fees and commissions re- 
quired on making homestead entry, can not 
be regarded as au application to enter, and 
operating to segregate the land .........-. bg 

A non-mineral affidavit of a homesteader 
alleging persoval knowledge of the land, 
when in fact the affiant had no such knowl- 


‘edge, does not render the entry illegal, and, 


in the absence of any charge‘that the land 
is mineral in character, the defect may be 
cured by filing a proper affidavit..........- 

To enter land reserved for the benefit of 
an Indian confers no- right upon the appli- 
cant that can be recognized on the removal 
of the reservation, in the presence of a veld 


intervening adverse eleim Dc tatlee Airare eanatane 


475 


598 


INDEX. 


Page. 


To enter lands that are at such time em- 
braced within an existing order of with- 
drawal, made in aid of a railroad erant,. 


Confers NO: TiPhE). 0nd. ney sin ecleseee seen BOL 
_- To make timber land entry. of lands em- 


braced within an existing State selection 
confers noright upon the applicant. --...-- 
If a part of the land covered by an,.is sub- 


ject to entry, and a part is not, the applica- — 


tion should not be rejected as.an. entirety, 


but may be allowed for the land subject to — 
108 


ee 


such appropriation . 

Noright is secured by, to make entry that 
will bar the allowance of a heariug, as to 
. the status of the land involved, on the prior 
. application of another party.....-..- ise a 


To amend an entry, suspended on account: 
of a prior existing entry covering the land — 
so applied for, confers no right upon the. 
applicant as against a settler on the land, in | 


the event ot the cancellation of the prior 
ONUPY: iach icencsesocre des suaaeee pa esata 
TIMBER CULTURE. _ | 


To make timber cultnre entry of land: 
embraced within a prior prima facie valid 


railroad indemnity seleetion is properly re-_ 


jected, and an appeal from such action 
secures no right that is protected by see- 
tion 1, act. of March 3,. 1891, pepentngct the 
. timber culture law....... Pesteauccnaangs cae 


Arid Lrmds. 


The withdrawal of, under the act of Octo- 


ber 2; 1888, did not affect’ or impair rights. 


acquired by settlement and pre-emption 
filing: prior to-the passage of said act ---... 
Attormey. 
Where a party is represented by two, of 
record, he is bound by the action of either; 
and will not be heard to plead a private un- 
derstanding between himself and said attor- 


neys by which the author ity of one of said 


attornays is limited 


Gan ceHation. 
W here a deserted wife has s ubmitted final 


dn ee 


34 


: proof on her husband’s homestead entry - 


and by departmental decision is required to 
submit new proof, but does not do so, and 
the record does not show that she was noli- 
fied of such requirement, the entry cannot 


thereafter be properly eanceled for failure 


.to submit final proof within the statutery 
period, except after due notice to the wite. . 
Certiorari. _ ee 

A. writ of, may properly issue to the local 
office in a case that requires sueb action - 


402 


76 


An application for a writ of, directed cas 


the local office must be denied. where it is 


apparent that if the appeéal from the action 
- of said office had been forwarded, it would 
be dismissed 


ry 


An application for a writ of, on the gr ound 


that the right of appeal was lost throngh 
- the fault of the applicant’s attorliey, must 


466, 


, 


Page. 


be denied, in the absence of any specific 


charge of frand or collusion on the part of . 
Bald, dttormey 22% tyes seeds cctacorcrhs des 


An applicant for the writ of, wv allenés 
that the Coinmissioner erred in not review- 


ing the decision of the local office under rule 


48 of practice, should set forth specifically _ 


_ the alleged irregularity of proceeding on 
the part of said office, or wherein, with re- 


spect to the interes of the government, the 
decision of said offi ce is contrary to. existing 
laws or regulations....-:.....-...25..-+---- 

A writ of, will not issue where it does not 
appear that the appeal was wrongfully de- 
uied, or the record does not disclose facts. 
calling for action under the Suet viet au- 


thority of the Departm ent Weawne eaten Meh t 


Cireulars RITA Instructions. | 


See Tables of, pages X1x and XX. 


Citizenshi Pp. 


See Naturalization. 


ComMram ation. 


Suction 7, Act or Marcu 3, 1891. 


345 


A contest against a pre-emption entry, as | 


to part of the land covered thereby, on the 


- ground of a settlement right, and failure on 
the part of thé pre- emptor to comply with, 
law, is barred under the proviso if, after 


the lapse of two years from the issuance of . 


final receipt, there is pending no contest or 


_ protest involving the land in question ..... 
The statutory period of two years desig-_ 


nated in thé proviso contemplates calendar 


years without regard to the number of days 
they may contain, and is to be computed by 
‘excluding the. day of the date of the final 
receipt and including the corresponding uu- 
merical day in the corresponding month of 
_the second calendar year thereafter, and if 


that month in that ycar does not have that 


“many days; then the last day of that month. 
Contest. | | 


See Contestant. 
GENERALLY. 
The corroboration of an affidavit of, is for 


the information and protection of the local. 
officers, and after a hearing is ordered the. 


absence of such corroboration is imma- 
tefialiso: Asouceaceess Sere Coe ba eatiek Snes 


A general charge that an entry is not- 


made for the benefit of the entryman will 
not justify a hearing, if the facts on which 
such allegation rests are nat specifically set 
forth, and the sources of information dis- 


+ ClOSCU sca cecsowenst Soecavnean Ups acted Swen Ss 


A decision of the Department, denying a 
motion for a rehearing on the ground that 


the matters therein alleged were not in 
-issne at the original hearing, does not pre- 


clude the Commissioner of the General 
Land Office, in the exercise of his original 
jurisdiction, from subsequently directing 


-an inquiry, in the nature of a new couitest, 


ee 


157 


506 


INDEX. 
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to determine questions arising silce the 

hearing of the original suit...--..-.---. 329,471 
A hearing will not be ordered on an alle- 

gation of irregularity in presenting an ap- 

. plication for the right of entry, where it is 

_ apparent from the record that the right of 

the applicant is not dependent upon priority 

of application ............ se Aaa aiwoge wala ges te ad 92 
Where the government, in its own hehalf, 

has taken steps looking to the cancellation 

of an entry, pending final action thereon, a 

contestant can gain no right by filing a, in 

the event the government cancels the entry 

as the result of its own proecedings..-..... 229 
No preferred right is secured under a, 

filed during the pendency of -government 

‘proceedings against the entry of record, if 

‘such entry is iaatel as the result of said 

PLOCEOOING oes care ded due nscimcedmesstee see 63 
A second, filed subject to a- pending suit 

abates in the event of cancellation under 

the prior proceeding ................ 
The fact that a contestant may waive a 

' charge, made by hin against an entry, does 

not relieve. the Department from the duty 

of ascertaining from the record the facts, 

bearing on an alleged violation of law, that 
may directly affect the © integrity of the 


488 


ONLY. Ges sone ee hese nnastne ne tamsowa asec’ 273 


Acts in compliance with law performed 
by an entryman after the initiation of a, and 
prior to tle service ot notice thereof, can - 
‘ not be accepted as curing a prior défault on 
the part of the entryman, if said acts were 
induced by knowledge of the impending 
contest..-.--...-.2.-.--- Me xcotania es Ne pw ce tae geen 44 

Should - be iliamiswed it not sacs 
prosecuted to trial and judgment ......-.-. 8 


. Desert LAND. 

A charge of non- -reclamation, within the 
‘statutory period, sbould not be entertained 
against a desert land entry, where it ap- 
pears tbat the land has been reclaimed prior 
to- the initiation of the contest.......-.. -.. 303 

Aguinst a desert land entry on the ground 
of non-reclamation is premature, if the en- 
try in question was at one time suspended, 
and the statutory life of the entry has not 
expired exclusive of the period of suspen- 
533 
_. The acts of July 26, 1894, and Augnst 4, 

1894, extending the time for the submission 
of final proof on desert land entries, are ap- 
plicable to an entry made under the act of 
1877, in default as to final proof at the pas- 
sage of. said acts; and an entry occupying 
such status is not thereafter subject to 
attack for non-compliance with law, until 
after the expiration of the extended pericd 
provided for in said acts .......-.-..2--0-6- 


HOMESTEAD, | 4 
Ona eharge of prior settlement against a 
homestead entry the, must fail if the fact 
of actual priority is not shown by a prepon- 
derance of the evidence..:.-..2...-2:201--. 273 


. establishment 


_ sideration . -. tte wwe ve wwne “eee ree eet en eee 


Against a iremeateadl entr y, on the ground 
of priority of settlement, must fail if it ap- 


pears that the contestant’s alleged acts of 


settlement were not followed up by the 
ne maintenance of resi- 
dence ...-....--..- Ne ace he valemie ao aero 108, 279; 329 
In a, based. upon alleged priority of set- 
tlement, it is not essential that the affidavit 
of, should set. forth that the contestant has 
established residence on the land if, at such 
time, residence on his part is not necessary. 
In determining whether the heir of: a 


380 


homesteader has shown due compliance 


with law in the matter of cultivation and 
improvement of the land, the means at the 
cominand of such heir, his good faith, and 


the fact that such compliance with law had. 


heen resumed prior to the initiation of the 
contest, are all entitled: to reveive due con- ~ 
544 
A successful, aeaiiet a homestead entry; 
embracing land covered by a prior pre-enip- 


tion filing, will not defeat the right of a . 


minor claimant under the pre-emption filing 


to perfect his entry if, prior to the conclu- — 


sion of said contest, application is made to 

complete the pre-emption claim, and it ap- . 
pears that the contestant. had not made set- 
tlement on the land at such time and was 
aware, at the time of initiating his contest, 
of the fact thatthe nlivor, with his guardian:: 


was residing upon and claiming the land: .. 384 


_PRE-EMPTION. 


Against a pre-emption entry as to part of 
the land covered thereby on the ground of a. . 


prior settlement right and failure of the. 


pre-emptor to comply with law, is barred if 
the entry is within the confirmatory pro- 
visions of the- proviso to section 7, act of 


March 3, 1891.....----- we teen tem een ne recoees fa 


Timer CULTURN. 

An entry will not be canceled on a 
charge that the land is not devoid of a nat- 
ural growth of timber if, at the time when 
made, it was iu due accordance with the 
rulings of the Department as to the charac~ 
ter of land subject to such appropriation.. 65 

During the pendency of a, the entryman 
is not excused from ‘compliance with the 
law; and upon the death of the entryman 
the law casts upon his heirs the burden of 
showing due compliance with the terms of 
LUG Stites coc cobs.. seeee ee cette cose as 65 

A charge of abandoument will not lie 
against an entry under which there has 
been full compliance with law for the stat- 
MOLY POVIO see c ese ces cases eee veews Hace 

A charge of failure f7 submit final proof 
within the statutory period will not defeat 
equitable action on the entry if such fail- 
ure ig satisfactorily explained eieeews eine i 


155 


501 


Contestant. 


See Contest. 
A successful contest against a serip loca 
tion entitles the, ‘to a preterred HEME a 


600 


a 


Page. 


as hetwe een two, Ry g the same on- 
try, the preferred right of entry should be 
accorded the first, though the jucgment of 


cancellation may have been rendered on evi-. 


dence submitted by the second, if the same 


judgment is warranted by the evidence. ad- 


duced under the prior contest..2--......... 


The preferred right of a successful, can - 


; not be defeated. by the prior settlement of a 
third party who fails to assert his claim in 
the contest proceedings .......-........---- 


The right of a successful, to exercise the 


preferred right of entry accorded by the act 
of May 14,1880, must be determined by his 


_qualification to make such entry at the time 


he applies therefor, irrespective of his 
qualifications prior thereto | 
Where arelinquishment is filed during the 
pendency of a contest, on which notice has 
-not issued and a-third party is allowed to 


ee ee 


enter the land involved, the burden is upon. 
the, to show that the charge, as laid in said 


contest, is well founded ...-.......---2..2-. 

A suecessful, will not bé beld to have lost’ 
his preferred right of entry by failure to 
exercise the same within the statutory 


period, where his action is based on the ad- 


vice of the local office as to the depart- 
mental practice then in force.............-. 

‘The preferred right of a, should: not be 
considered until such right is asserted hy 
an application to make entry thereunder: .. 

Costs. | 
See Practice. 
Desert Land.. 
See Lntry. 

Under the provisions of the State statute 
accepting the terms of the desert-land act 
of August 18, 1894, 2 coritract on behalf of 
the State, with the United States, executed 
by the Commissioner of Arid Lands for said 
State, is not valid if not approved by the 
governor and attorney suey of said State 

EME ASN hea tucuckheect ates ebpe se tesies wed 

Price of, see Public Land. OA 

Emtry. 
DESERT LAND. | 

On the revocation of an order suspending 

a, time will not begin to run as against the 


entryman until due service of notice upon 


him of such revocation ...........--....4-- 
On the revocation of an order suspending 


a, time does not begin to run against. the ~ 


entryman until he is properly served with 
a definite notice of such revocation......-- 
_ A mortgagee who secures the foreclosure 
of a mortgage covering land embraced 
within a, prior to the time when final proof 
is due on said entry, may be rezarded as an 


assignee thereof, and entitled to submit 


BYAL DROOL so os oss esta euesevnueeen sex 
An assignment of a, to one disqualified to 
acquire title under the desert land law, does 


not render the, fraudulent, but leaves the. - 
title thereunder still in the entryman..-... 


439 


33 


323 


By as) 


b 
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a 


5 7 ‘ hs 


_ pear hy any act of his own to have misled 


_claimant’s precene ey to poisoning there- 
_ from 


plained 
Equitable Adjudication. 


INDEX: 
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Under which tbe. entryman who had de- 
clared his intent? ‘on of becoming a. citizen, 


put had not been admitted to citizenship at - 
_ the time of submitting final proof, may be 
- equitably confirmed for the benefit of the 


heirs, and patent issue in their names, 


where the entryman dies with his entry 


occupying such status, and a naturalized 

heir thereafter submits final proof ....... ee 
‘Right of a person who is living on land 

under the mistaken belief that his title | 


thereto is complete, to enter said tract, on . 


the relinquishment of a record entry thereof, 
is superior to. and will defeat an intervening. | 


- adverse entry made with knowledge of the 


setller’s Claim,.-..2....00.-2ccescesseereees 

«A settler who makes entry for part of the 
land covered by his settlement claim, and 
contests a prior entry covering the remain- 


der, may be permitted to amend his first 
entry, 


so as to include the whole of his 
original claim, on the successful termina- 
tion of his contest...-..-...- ite baaie Sandon eis 
The right of a settler to emiend: sotbatit | 
shall correspond with his seltlement,. where a 
by mistake-he has misdescribed the land, ig. 


not defeated by an intervening adverse 


claim, if the applicant for the right of 
amendment shows priority of settlement, 
due compliance with law, and does not ap- 


the adverse claimant.....-.-.---.....--.--- 
Section 2,.aet of March 2, 1889, provides 
for the allowance: of a second homestead 


entry in any case in which the appellant, 


prior to the enactment of the statute, made 
entry under the homestead law, but has not 


perfected title thereunder, either. before or 
_ sinee that time... ee ee 


82, 311 

Unier the provisions of section 2, act of 
March 2, 1889, a second homestead entry 
may be allowed, where the first was made 
prior to the passage of said act, but was 
afterwards canceled for failure to make 
final proof within the statutory period..-.. 

The right. 19 make a second homestead, 


may be properly recognized where the first, 
- in good faith, was abandoned on account of | 


poison ivy growing on the land, and the 


ee ee ed 


TrmBer CULTURE. | 

Allowed under rulings in for ce as to aia 
‘devoid of timber” should be protected... 

May be equitably confirmed on proof sub-. 
mitted after the expiration of the statutory 
period, notwithstanding au intervening con- 
test eharging failure to make such proof in 
time, if such failure is “satisfactorily ex- 


ee es 


See Entry; Final Proof. 
Ts confined to.entries so far complete in- 
themselves that when the defects on which 


65 


INDEX. 601. 
Page. Page. 
they are submitted have been equitably An objection to testimofy on n the ground 
cured, they pass at once to patent.......... 2 of variance between the charge as laid in 
Rule 33 cited and applied..-......---.... 503 the affidavit of contest and that set forth 
Evidence. : | in the notice of the hearing, comes too late 


- Rule 28 of practice requires an - officer 
taking a deposition to read over to the wit- 
_ness the whole of the deposition, questions 
and answers, but makes‘no provision that 
the fact of such reading should appear 
either in the body of the deposition or the 
certificate of the otiicer. In all cases, how- — 
ever, it would be better practice that such 
‘officer should certify that he read over 
to the witness the deposition before it was 
signed OFS WOLT 10 Jose weve va ce cctacetece ces 

On the issuance ot 1 commission to take 
depositions both of the local officers should 
sign the same, but the absence of the signa- 
_ ture of one of said officers from such com- 
mission will not defeat the consideration of 
the testimony taken thereunder, where no 
objection to its admission is made at the 
PLOPOEF tMGss Aocsaesee cals taveeenee ese es 488 

The appointment of a commissioner to 
take testimony, under rule 35 of practice, is 
discretionary with the Jocal officers, and 
their action under said rule will not be dis- _ 
turbed except upon full proof that they 
have abused their discretion........-...... ; 

‘The irregularity of order in which a party 
may be permitted to introduce his testi- 
‘mony will not be held_reversible error where 

such procedure is not prejudicial to the. 
rights of the adverse party, and is deemed 
necessary. to the ascertainment of the rela- 
tive rizhts of both parties .........22.-..-.. 
An affidavit made to supply. certain al- 
leged omissions of matter from the record, 
which should appear therein, if it exists in 
fact, will not be stricken fram the files, on 
motion therefor, if the facts as alleged in 
said affidavit are not dlenied...........-.... 
In proceedings where the character of the 
land involved is in issue, and the evidence | 
submitted by the parties is unsatisfactory, 
_and the Secretary, on his own motion, with, 
due notice to the parties, directs a mineral 
expert to examine the land, und testify as to 
the result of such investigation, with oppor- 
tunity: given for cross-examination, and no 
objection is made to such direction of the — 

Secretary until alter its full execution, hut 
- acquiescence therein is indicated, the testi- 
mony of-such expert, so given, may be prop- 
erly cousidered | together with the other 
evidence in the case.............----.--05-- 

The fact that a party litigant pays the 
expenses of a witness,.and for the loss of 
his time in attending the trial, does not 
necessarily indicate fraud or moral MED EE 
tude ....... Get. otes nae las Perera seers ae 506 

Where the record recites the fact that tho — 
witnesses were duly sworn, and the testi- 
mony tuken is signed by each of the wit- 

- nesses, the absence of the officer’s signature 
to the jurats is not eroonel for anew trial... 438 


143 


380 


420 


167 


ne ee me i i a RR a A A i pre err re re an 


such fee on the sale of an isolated tract... 


Filing. 


that may intervene:..-..-.-.--.-.2--------- 


_ when raised for the first time on appeal.... 52 


Not newly discovered, comes too late 
when offered tor the first time on motion 


for TOVION. cca eteeee ey same neers es eneace sane 533 


Fees. 


Where final proof i is taken before some 
other officerthan register or receiver, under 
amended rule 53, such officers ure entitled to 
no, until action on the final proof.....-....- 

The second clause of section 2238, R.S., 
providing a fee to the register and receiver 
of one per cent on moneys received is ap- 
plicable only to moneys received at cash 
sales ot lands, and does not include money 
paid on account of timber depredations.... 

The eighth clanse of section 2238, R. S., 
fixing afee of five dollars to the regtatar 
and receiver for superi ntending public land 
sales, does not authorize the collection of: 


370 


370 


See Pre-emption. 


Final Proof. 


In the case of, taken during the pendency _ 
of a contest, nnder rule 53 of practice, the 
local office has no jurisdiction except to file 
said proof for action when the contest is | 
finally closed. 2256.6. cesctws coeeeeee es tae. 285 

The sutiiciency of, taken under rule 93, or 
the right of the entrymau to withdraw the 
sane, should not be considered until final 
disposition of the pending contest .--...--. 
DrseRT LAND. © 

“A mortgagee who secures the foreclosure 
of .a mortgage covering land. embraced 
within a desert land eutry, prior to the time 
when, is due on said entry, may be regarded 
2g an assignee BNSECD I: and eutitled to sub- 
M1bseasseceneeee ase were eeeeeees eptetree: 375 
HomEstEan. . . 

‘The failure of a homesteader to submit, 
under an expired entry, within the time 
fixed therefor by an order of the General 
Land Office, will not preclude equitable 
action on said entry where the proof is 
subsequently submitted and no adverse 
claim exists....-----..- ee er rer ree 
PRE-EMPTION. ‘ 

Failure to submit pre-emption, and make 
payment for the land, within the statutory 
life of a filing on unoffered land, does not 
defeat allrights under the filing, but sub- 
jects the claim to any legal set Hement claim 
384 
As betwoen a pre emptor in default as to, 


. and @ homestead claimant for the same land, . 


who is also in default, in the matter of set- 

tlement and residence, the superior right is - 
with the one who first takes steps to cure - 
lisdefanltis.ititiaatets ke ete? See. 


602 


ana R CULTURE, roa a: 
Failure to submit, on a timber. aves 


| entry, within the statutory period, isno bar 
to the equitable confirmation of the entry, 
‘if the delay is satisfactorily explained ; and 


such right is not defeated by an intervening 


Contest based only on the default of the 


entryman in the matter ot making final 
POOP. ....-...---..20-- we esc eeeecee eee eee 


Ferest Fires. 


Public notice concerning, Tied 28, “1897,. 
under the act of February 24, 1897......--. 


Forest Lands. 


See Reservation. 


Homestead, 


See Contest; Eniry; Oklahoma Lands. 


GENERALLY. 


JA homesteader will not be held. to be dis- 


| qualified. by reason of the ownership of more 


than one hundred and sixty acres, where it 
appears that the. alleged excess was held 
under a pre-emption entry that has. been 
subsequently canceled ----.-.---...----+--- 

A married woman who is not entitled to 
acquire a domicile of her own, separate and 
apart from that of her husband, is not qual- 
ified to exercise the homestead right.-:..... 

Where a homesteader dies prior to the 
completion of his entry there. is no author- 
ity for the perfection thereof for the benefit 
GP CLOMILORS eo eo.cacieeSausweecsends Excuses 

To justity the allowance of a. homestead 
entry of Jand made valuable by the money 
and labor of a privr adverse settler, who is 


‘in default in the matter of filing applica- 


tion, it should clearly appear that the sub- 
sequent claimant is acting in entire good 
PAD os cece aciine sedminewanem ody esac bx 

Where a deserted wife has submitted tinal 
proof on her husband's homestead eutry, 
and by departmental decision is required 
to submit new proof, but does not do so, and 
the record does not show that she was noti- 


Page. | 
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73 


348 


453 


- fied of such requirement, the entr Y¥ cannot: 
thereafter be propex ‘ly canceled for failnre — 


to submit final proof within the statutory 
period, except after due notice to the wife.. 

An entry must be canceled where it is 
duly shown, after the expiration of the stat- 


utory lite ot the entry, that the entryman 


died prior to the completion of his entry, 
and that there are no heirs of the entryman 


- who are entitled to perfect said claim....-. 


ADDITIONAL, 

The right to make entry under section 6, 
act of March 2, 1889, extends to cases where 
the original entry was made either hefore 


or after the passage of said act, if the appli- 


cant is otherwise. within the terms of said 
BOCIONG Sees ceealel ch wale ele Obs eeu. 


«A purchase by a homestead - entryman,. . 


under the act of June 15, 1880, of the land 


_ covered by his entry (eighty acres), is such 


402 


453 | 


113 


eee 2 


. Page. 
a compliance with the conditions of the - 
homestead laws as will entitle him to. the 
exercise of the additional right conferred by 
section 6, act of Marcli 2, 1889......... (ewe O2t 


Acr or Jun 15, 1880. 
Purchase under the act held to be a! *com- 
- pliance”’ with the homestead laws.....-.--. 327 
‘The right of purchase under section 2, is 
limited to entries made prior tothe passage 
of said aCb........22--, Co cpatowad it echoes 453 


- SOLDIERS. 
The validity of a, regularly made on be. 
half of a minor by his curator, is not at: 
_ fected by the unauthorized agreement of — 
said curator to convey the title, when ac-: 

. quired,.to another person...........-.-.--. 207 
The cultivation and improvement of the: 
land procured by the curator of a minor | 

may be deemed a sufficient compliance with: 
the law as: constrred hy the cir glen regula, 
_ tions then in force .-..-........ weiss imeneee 207 


~ SOLDIER’s ADDITIONAL. 

The right of an alleged assignee of a sol- 
-dier’s right to a certification of said right | 
eannot be recognized where the Depart- 
ment, without notice of said assignment, 
has allowed the soldier to make an addi-— 
tional entry in person............-02--2e0 2 205 

An application for the certification of a 
soldier’s rigbt, made on behalf of a pur- 
chaser of said right, cannot be allowed 
where the additional right of the soldier has 
been exercised, through an entry made in 
the name of the soldier's widow, such entry 
heing allowed by the Land Department 
without notice of: the prior sale of the addi- 
WIOU UL TIS Ds ges Gy wha pie a oaaieg wae tke Pee ee 119 


| Emdemnmity.’ 


See Railroad Grant; School Land. 


Indinm Lands. 7 
_ The act of March 8, 1893, providing. for 
the issuance of patents to the Stockbridge 
and Munsee Indians, under allotments se- 
- lected in accordance with the treaty of 1856, 
where said Indiaus had remained in. posses- 
sion under said allotments, did not contem- 
plate the issuance of patents for lands that 
had prior thereto passed to’ the State pider 
THe SWAMP PraNtas  ssedeeicctececowuctewiy. UT 
A homestead settler on lands within the — 
_ Klamath River Tudian Reservation prior to - 
the act of June 17, 1892, opening to entry 
- said lands, may be allowed the right of pur-’ 
chase provided for in said act, in the absence 
_ of any intervening adverse claim, though — 
his application for sueh privilege is not filed 
within the statutory period ........-.------ 43 
Under an order reserving atract of land for 
the benefit of an Indian, with a view to his 
subsequent: entry thereof, there is no right 
conferred upon the Indian by which his 
relinquishment will serve to release theland _ 
- from reservation Strader cts teegteceeeeene. 95 


In'm alin; gallotments to the Uncompahgre 
‘Utes, as directed by the act of June 7, 1897, 
‘the special legislation ‘with respect thereto, 
as contained in the acts of June 15, 1880, 


- August 15, 1894, and June 7, 1897, must gov- 


ern, instead of the provisions of the general 
allotmont act, giving controlling effect to 
the later of said special acts where there is 
any difference in their previsions.:.....-.. 


‘The Uncompahgres are required to pay for - 


wae. 


97 


‘their allotments in Utah one dollar and: 


twenty-five cents per acre out of the pro- 
ceeds arising from the sate of. their reser va- 
tion in Goin ado. mihisen igiacla ditties Gus eee a Saar 


97 


The delay of a party in perfactiny title | 


under an Osage filing, and the intervention 
of an adverse claim, will notdefeat the right 
of such party, where said delay appears to 
have been eaused by the loss in transmis: 
Sion of an appeal affecting another tract in- 
cluded in the same filing, and the interven- 
ing claimant tails to show due compliance 
“with lawon his own part..... lute tateasaidieeaid tse 

A purchaser from a Shawnee grantor un- 
der a deed approved ‘by the Department, 
“without restriction or condition, takes the 
title clear of all conditions 
Red Lake agricnltura! lands subject to 


sew ee ee eee oe ee 


homestead entry under the provisions of the’ 


act of January 14, 1889, may be taken by 
persors entitled to make entry under tlre 


act of June 3, 1896; but cntries so made ot 


" gucli lands cannot be commuted. ...... dugetes 
The act of June 5, 1872, in providing for 
_ the survey and disposition ot: fifteen town- 
ships ‘‘abovethe Lo Lu Fork”’ contemplated 
entire townships irrespective of the time 
— when said survey might be made, either in 
Whole 0Tin: pavinw cc ecvydee sak eden teeta 

The second section of the act of February 
_ 11, 1874, in extending the benefit of the home. 
stead act to such settlers within said fifteen 
townships ‘tas may desire to take advan- 
tage of the same," does not operate to repeal 


the genera) provisions for the disposition of - 
266 


said lands made by the act of June 5, 1872.. 
The time allowed to settlers on Bitter Root 


- Valley lands, whose settlement is made after 


the passage of the act of 1872, to perfect 
title under said aet, and the amendatory 


162 


358 


266 


act of 1874, begins to run fron the date of - 


settlement 

Under the provisions of section 10, act ot 
Marclr 3, 1891, with respect to the disposal 
of Indian lands, the general repeal of the 
pre-emption law, by section 4 of said: act, 
does not affect the disposition of Bitter Root 
Valley lands under the acts of 1872 and 1874. 

Cherokee citizens of Delaware blood are 
entitled to the same quantity of land’ in 
allotment as are those of Cherokee blood, 


ed ee ee i ee ee ee a 


with the proviso that if it be found there js . 


not sufficient land to give éach member of 
the nation as much as. one hundred and sixty 
acres in allotment, then the registered Del- 

awares shall first be given the fall quantity 


266 


266 


i epi en a 
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-of one hundred and sixty acres, the remain- 


der of the land to be divided equally among 
the other members of the nation....:....-. 
Under the special provisions made in the 


act of June 7, 1897, the Sisseton and Wah- 


peton Indians may lease their allotted lands 


for farming and grazing purposes without 


the supervision of the Secretary of the Inte- 
rior; but leases of land executed by said 


Indians for mining or business purposes 


remain under the general rule, and require 


- the approyal of the Secretary......-...---+ 


The act of: February 28, 1891, authorizing 


364 


Indians who are occupying lands they es 


‘‘have bought and paid for,” but that aré 


not needed for farming or agricultural pur: . 
poses, and are not desired for individual 


_ allotments, to-lease such lands, subject to 


the approval of the Secretary of the Inte- 
rior, includes within its intendment ‘the 


Indians on the Uintah Resérvation who sur-:_ 
rendered valuable rights to secure a perma- . 


nent home on said reservation, and may 
therefore be properly regarded as having 
“bought and paid for” said lands......--. 

The provision in the act of March 3, 1893, 


408 


that the United States - district attorney _ 


shall represent ‘allotted Indians” in all 


suits at law or in equity, can only be appli- 
cable where the United States retaing and 


exercises control over the allotted lands, or — 


where ‘the individual esfill maintains his 
tribal relation, and therefore remains under 
the care and protection of the Government. 

Tocorrect a inisdescription of lands in a 
trust patent issued for Indian lands, or 
wider other circumstances where the best 
interests of the Indiau require sach action, 
the patentee may be permitted to surrender 
the’ patent, relinquish the lands covered 


‘thereby, and makea selection in lieu thereof, 


on due showing of a meritorious case...... 
A. homestead entry of Mille Lae lands 
made during the period specified in the joint 


resolution of December 19, 1893, is by such. 


resolution confirmed, subject only to due 
compliance with the provisions of the gen- 
eral homestead law, and*to such payments 


aS may be required thereunder-.-.. .. .--. 


See Tables of, pages X1x and xx. 


Island. 


See Survey. 


Isolated Tract. 


426 


Tnstructions m bral Circulars. 


The status of a tract, as public Jand, is — 


not affected by an application for an order 
for its sale as an, under section 2455 R.5., 


prior to favorable action on such applica-’_ 


GIO sites tee eae eae: cs eee eta 


146 


An entry allowed by mistake, of lana not - 


subject thereto, cannot be regarded as a dis- 


position of such land, within the meaning © 
of the first proviso to section 2455 R.S., as _ 


amended by the act of February 26, 1895. os 


- 159 


604 


INDEX. 
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Judgment. |. the land is alleged, but the showing in such 
See Cancellation. _ acase must be clear and conyincing tor war- 
-rant such a hearing ...2......---l2--2222- 0. 505 
Jurisdictio». 


The Secretary of the titetior should not 
take action, under his supervisory author- 
ity, on the application of parties that have — 
nad full opportunity 10 protect their rights 


under the statutes and regulations......--. 216 


‘The. Land Department may on its own 
motion, for the protection of apparent equi- 
ties, and after due notice to all parties, | 
reopen an adjudicated case for further con- 

_ sideration, where the land involved appears: 
vacant on the records See haere n en tees Ree 499 


Land Depariment. 

A blacksmith hired to work at his trade 
by the. Comunissioner of Indian Affairs on 
an Indian school reservation is not, by such 
employment, disqualified under section 452 
R.5., to enter public lands ..--.. pustencusce, Ne 


Neal Site. .- 
See Mining Claim. 
Mineral Land. 
. Mining circular of December 15, 1897-.-.. 561 
Whatever is recognized as-a mineral by 
the standard authorities, wliether of me- 
tallic or other substances, when found in.. 
the public lands, in quantity and quality 
sufficient to render the land more valuable 
on account thereof than for agricultural 
purposes, must be treated as coming within 
. the ptrview of tbe mining laws.-.._ 233, 349, 351 
Under the provisions of section 2345 R. S., 
mineral lands in the State of Minnesota may 
be taken under the pre-emption law. ...-.... 157 
If the presumptive mineral character of 
jand is based upon the-exploration of only ~ 
one portion thereof, the burden assumed 
_ by one who alleges the agricultural char- 
acter of such land is sustained by evidence 
of exploration ou the same portion, suffi- 
cient to demonstrate the fact of its non-min- 
eral character, and thereby overcome the 
eftect of the alleged prior exploration and 


discovery .-.... einidecen eat CaaGacohee <n cana 167 


Testimony of mineral expert, who exam- 
ines the land under direction of the Secre. 
tary, may be considered with other evidence, 
where no objection is made to such dir menor 


until after its execution.....-...- etuGeesc ss 167 


'A final mineral return by the commis- 
- gioners appointed under the act of Febru- 
ary 26, 1895, operates to except the lands so 
classified from the grant to the Nortbéru 
Pacific, but does not prevent such disposi- 
tion of said lands as may be proper, on a 
subsequent showing as to their character; 
 theclassification being treated as of the same 
effect as a inineral return by the govern- 


MONT SULVOVOR ic aseecedies Sessa ek vccedne cs 446 


"A determination that a tract of land 18 
mineral in character will not prevent 2 suh- | 
sequent hearing, involving the same -ques- 
tion, where a solange in the character of 


A departmental determination thata tract 


of land is non-mineral in character, based - 


nrincipally upon the ascertainment of the 
boundaries of the tract in dispute, will not 
preclude the Land Department in a subse- 


quent suit, resting on alleged discoverics 
- made after the hearing in the former case, 


from considering anew the question of 
boundaries, and rendering judgment as to 
the character of the land in accordance 


- with the facts so ‘disclosed...-....-.....--- 514 


The fact that no one is claiming a tr “act of 


land under the coal land law, that is shown _ 


to be principally valuable on account of 
coal, will not justify the Land Department 

in the allowance of a homestead entry there-' 
GOP yelp Sin Gos ha wntdleionatraeuueater oe 


‘Mining Claim. 


Mining circular of December 15, 1897... 561 

“Lands valuable only on account of. the 
marble deposit contained therein are sub- 
ject to placer entry under the mining laws. 233 
- Land chietly valuable for its deposits of 
fire clay is subject to location and entry 
under the mining Jaws of the United States. 349 


- Lands chiefly valuable on account of the 


petroleum deposits contained therein are of 
the character subject to entry. under the 
WHINING LAWSs Snes newt pwhe sewassn china sewen es 351- 
A location duly made excepts the land 
from the operation of a statutory order of 
withdrawal for a forest reservation........ 48 
The survey of a, is uot vitiated by the fact 
that the connecting line with the public sur- 
vey.is more than two miles in length, where 
each corner of said claim is connected, by 
the survey in question, with other claims . 
that have been officially surveyed..-......- 262 
A mnisstatement in the published notice of . 
an application for a placer patent, as 10 the 
mining district in which the land is situated, 
is not fatal to the notice, where the land is _ 
aceurately described by legal sub-divisions, 
and otherwise identified..........----.2---- 25 
The fact that the expiration of the period 
of publication is. erroneously stated in a 


footnote appended to the published notice 
_of application for a wineral patent will not 


excuse an adverse claimant from filing his 


adverse within the period fixed by the stat 


The esol as to expenditure should 1 So. 
itemize the improvements that it can be 
ascertained therefrom what proportion. of 
the sum expended is included in each item. 26 

The statutory requirement that proof of 


-. expenditure to the amount of five hundred 


dollars shall he filed during the period of | 
publication is direetory only, not manda- 

tory, as to the time when such proof shall _ 
be made; and. proof, therefore, filed after — 


: the expiration of said period, showing such 


INDEX. 


Page. 
expenditure made i in n due fii may be prop- 
erly considered....-..---.. us 

The adverse neocsedin ge contemplated by 
the mining law is for the-purpose of deter- 
mining the right of possession as between 
conflicting claims, aud does not include a 
suit in the courts to settle a question as to 
the character of the land....-.....-..------ t 

If, after amineral entry has-been allowed, 
‘the entryman finds it necessary to maintaiu 

‘an adverse suit against a conflicting claim, 
it is incumbent upon the ‘government to 
-take notice of the result of such action, and 
act accordingly --.-.- Scatter ceg areca eas 

The issue raised is. solely between the 
government and the entryman,in case of a 
hearing on a protest against a mineral en- 

~ try, in which no interest in the land involved 
is alleged or shown on the part of protes-.: 
tant, prior to the application. for patent.... 24 
A. protestant against a mineral applica-. 
‘tion, who fails to file-his protest within. the 
statutory period, will not be heard to say 
that he had no notice of said application, - 
. where due notice thereof, as required by the. 
statute and regulations thereunder, has 
been given ....--- 

The patentee of a placer claim is under no 
legal obligation to institute adverse pro- 
cecdings against a subsequent conflicting 
lodeclaint. The lode claimant in sucha case 

_ has the burden of proof upon him to show | 
that there was a vein within the placer, 
kinown to exist, at the time of the placer’ 
application, and actual knowledge thereof 
must be brought home to the placer appli 


“sere 


216 
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A protest based on alleged co. oWnerSlID 
is not an adverse claim that requires the in- | 
stitution of judicial proceedings in a court 
of competent jurisdiction; but the Land De- 
partment may await the result of proceed- 
ings so begun in such a case before giving 
further consideration to the protest bea Meas 

‘If the protest filed against a mineral appli- 
cation does not present such a claim as is 
contemplated by the statute, it should not. 
be treated as an adverse; and the fact that 
suit thereon has been commenced in the 
courts will not require the Land Depart- 
ment to recognize the claim as an adverse 
within the meaning of the law............- 

The continuity of possession under a, is 
not disturbed by an attempted relocation 
made ata time when there was no statutory 
PYOUNG GHCLCION vs sos eedes oe eden he Sreistes 

A. townsite patent that in terms provides 
that ‘no title shall be hereby acquired to 
any mine....or to any valid mining 
claim or possession held auder existing laws 
of Congress”’. does. not divest the Depart- 
ment of jurisdiction to subsequently i issue a 
patent for a lode claim within the limits 
covered by said townsite patent, if at the 
date‘of the townsite entry such lode claim 
was known to exist. ec eneetee ewes etiea ive 


495 


460. 


" 


sands BDO 


- ap association of persons...........-..---. 


‘ intervening adverse Chal eee iawdre ee: iad 


Notice. 


605 
Page. 
“Under ve mining laws of the United 
States, but one discovery of mineral is re- 
quired to support a placer location, whether | 
it be of twenty acres,:- by one individual, or ' 
of one hundred and sixty acres, or less, by 
351 
The fact that lode claims have been lo- 
cated on a iract of land, and subsequently 
abandoned, can not affect the good faith of 
a-placer applicant fer the sameland....-.-. 24 
‘In the case of a plieer claim upon sur- ' 
veyed land, conforming to legal subdivi- 
sions, the proof of the requisite expenditure 
may be made otherwise than by certificate 
of the United States surveyor-general. - -.- 
MILL SITE. 
On application for a, in ounastion with: a 


lode claim, the notice and plat should be 
posted on the mill site for the statutory 


d50 


Mission Lands. 


The confirmation of title to, under ine? 


7 act of March 2, 1853, is limited to the lands — 
actually used and occupied in the mainte-- 


nance of the mission at the date of the 
passage ot the act; but in determining the 
extent of such occupancy the apparent 
necessities of the mission at said date may 
be considered, in the absence of positive 
evidence as to the actual boundaries of the 
land so used and oceupied...........-..---- 


Naturalization. 


A declaration of intention to become’ a 
citizen is not invalid because made before 
a deputy clerk of a court of record, if auch 


deputy was acting for aud in the name of 


the clerk of said court............-----.---- : 
A declaration of intention to become a- - 


' citizen filed by a settler relates back to the » 


date of his settlement in the absence of any — 


See Practice. 


Oklahoma Lands. 


The period of inhibition against entering 
upon lands in the Cherokee Outlet dates 
from the proclamation of the President 
announcing the time when said lands would 
be opened to settlement...........--.20- 5b, 279 

The prohibitory provisions of the statute 
opening to settlement the lands known as 
the '‘ Cherokees Outlet,” and the President’s 


. proclamation ihereunder, did not apply to 


the whole of said Outlet, but only to such- 
portion thereof as should be declared open 
to settlement uncer said proclamation, and 
hence are. not applicable to Indian reserva- 
tions within said Outlet excluded from : 
settlement but adjacent to the lands opened 


- ander said proclamation...... i ceade ese awe 55 


The regulations with respect to opening 
the Cherokee Outlet, made undér direction | 
of the President and ‘incorporated in his. 


606 


. Page. 
proclamation, provided for an entering 
strip one hundred feet in w idth around and 

‘immediately within the outer boundaries of 
the entire tract of country to be opened, and 
can not be abrogated or modified by the act 

‘of the Seeretary of the Interior alone 

The fact that a settler on lands in the 
Outlet may have trespassed upon adjacent 
Indian reservations in reaching said lands | 
will not in itself disqualify him from mak- - 

“ine & homestead 1.1.2.0 esc owcesesanscads 

A settler on Oklaboma lands is not 1 dig: 
qualified by starting into the race from the 
one hundred foot strip on the Chilocco | 

_ Indian schoal reservation. Pe oa Le 

‘Entering the Cherokee Outlet, on the day 
of opening, from an adjacent Indian reser- 
vation doesnot disqualify the settler........ 

A settler who on the day of opening 
enters. the Territory: prematurely, with 
many others, through a misapprehension as 
to the signal given for entrance,.must show, | 
as against one who enters at the proper — 
time, that no advantage was gained by. such. 
premature entry 

One who is within the Outlet at the date | 
of the President’s proclamation, occupying 
a tract of leased land by the consent ot the 
Indian agent, but goes outside thereafter, 
and there remains until after the opening, 
is not disqualified as a settler if, by his 
former presence within the prohibited ter- . 
ritory, he secured no advantage over others 

Presence within the Territory of Olla- 
homa (om railroad track adjacent to the 
land claimed) at the hour of opening dis- — 
qualifies a settler who goes ‘upon the land 
at such time. ...-..-- Dpdatlald steriak tae deve mitaue 

The prohibitive provisions , in the act of 
March 8, 1893, with respect to the Cherokee 
‘strip, were enacted at a time when the 
similar provisions in the act of March 2, 
1889, were liberally construed bythe Depart- 

- ment, and wben the question of ‘‘advantage 

gained” by presence in the Territory during 

the prohibited period was regarded as a 

‘proper one for consideration in .determi- 

nating the qualifications of a settler in 

Oklahoma 

Presence within the Territory during the 

inhibited period does not operate as a dis- 
qualification if no pereuee is. sought or 

gained . thereby - ial wack Ceseeves. slssie siarnde 273 


Osage Land. 
See Indian Lands. 
Pate ant. 


See Townsite. 
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‘May issue in the name of heirs where the. 
entryman, at. time of final proof, was not 
admitted to citizenship and a naturalized 

heir thereafter submits. final proof. “Ihe. 
- case of J eee Ellis,21 L. D., 377, cited and 


Sate lands, aot even a direct that a . 


i: 
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filing therefor be received and held to await 
the result of proceedings already instituted 
to vacate the patent 


Payment. : 
The government: should. not be heard to 
say that the | 


ee ee a ey 


his official capacity, where a suit is after- 
wards ‘brought ‘by the government against 


| payment for a traet of ‘land — 
| under the pre-emption Jaw -was prematurely: 
+  yoade, and not accepted by the receiver in’ 
| 
[ 


| said receiver for the recovery ot public’ 
| moueys, and the price:of' said land ‘is in- 


cluded in the.sum sued for, and said suit’ 


_ is compromised on the payment ofa stipu- 
lated sum . 
| _ . Under the departmental regulations gov- 


a i ee ae | 


-failure.of said officer to account to the gov- 


so paid will not defeat the right of the 
entrymanio receive patent without farther 
payment -...... potees oe tes Beat wy stared wil rade 


Practice. 


i 





GENERALLY. 
‘Objeetions to the alleged want of regu- 


If, on the conclusion of tho .contestant’s 
testimony, the contestee moves a dismissal, 


does not warrant a judgment of cancella- 
tion, and said motion is overruled, the con- 
| testee should be given an opportunity to 
submit evidence in support of the entry-.. 


| APPEAL. 


by the Rules of Practice, must be dismissed . 
In computing the time within which, 





notice. of decision must be excluded....--- 


The Department is without j jurisdiction 
to entertain if notice thereof is not fled 


and served within the time provided i in the . 


Rules of Practice 


ee ee 


Where a notice of, is served oD the attor-.. 


erning :the submission of tinal proof, and. 
making, the entryman is required to make, 
at the time of submitting proof, and it 
is the duty of the receiver to accept the 
money at such, time; and. the subsequent | 


ernment for the purchase-price of the land 


188 


Rules af, etted. and. construed, page XXII. : 


-larity in the proceedings ‘before the local 
office come too late for consideration when 
raised for the first time on appeal to the 
DGPArtiient. «wees dcsecwuwltekewes uss ences 


on the ground that tbe evidence submitted — 


74 


If not taken within the time. designated | 


323 


must be filed the day of the service of the 
. 488 


34 


ney of the adverse party, as shown of : 
-record, the right of such appellant to be 


that said attorney was not at sucbh-time . 


authorized to represent the appellee.....-. § 


From a decision of the General Land — 
“Office brings all questions involved in the 
record avithin the jurisdiction of the De- . 
partment 
Prior to the consideration of, from B. 


i 


decision rendered on consolidated cases, 
should be given to all. 


| notice. thereof 


i 
| heard should not be affected by the fact . 
{ 
| 
j 


INDEX. 60 ‘a 
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parties recognized as having s rights: ad- Matters occurring after the original hear- 
verse to the appellant........ er One ere 416 ing ina.case do not furnish grounds for a, 


' From a decision of the local office oper- 
ates to divest said office of its jurisdiction 
“in the case; and the withdrawal of appeal 
on. the part of one of the appellants therein 
_ will not reinvest said oftice with as 
GICGION canto ee einen eon eee ee nee uae 76 

Cases arising between different parties 
and involving different. tracts of. Jand 
should not be considered together, and so 
transmitted to the Departmient ON disses ves 
COsTs. 

In a contest arising on an. slicaation ot 
a prior settlement right the, should be - 

- assessed under Rule 55...-.....-.....- babes 12 
A proposition to pay the, of a rehearing, . 
if one should be ordered, can not be con-.. ~ 
sidered in aid of a motion for a new trial. 

HAiARING. 

The Department will not ‘interfere with 
the exercise of the Commissioner’ s discre-. 
tion in refusing to order. hearing, unless 
there is such an abuse of discretion as | 
wonld work an injustice or an inequitable 
denial of a legal right....... Acct tee sine las 

Au application for a,on & protest should 
not be granted if the allegations therein . 
contained donot make outa pr ime faciecase . 

'. calling for the cancellation of the-entry. -.. a 
Novice, 

A. general appearance is @ waiver of all 
defects or irregularities, if any exist, of 
notice, process, or eihuas pana & to con- 
16T JMPISCICHON toss ade acaee eemes'ccicn ts 

The affidavit required as the basis of an 
order for the publication of .a,may be made 
by any person who possesses the requisite 


ANLOVROM ION 482 dao tied he ie read ee ods . 74. 


A formal order forthe publication of, isnot 
essential. Itis sufficient if the local officers 
authorize the publication either by formal 
order-or verbally.........--4--------++0+++- 74 

-Where a party is raureeen tol by two 
attorneys of record, and.oné of said -attor- 
neys accepts, of decision, such party will not 
be heard to plead a private understanding 
between himself and his attorneys under 
which-all notices were to be served on the 
other attorney ....-.-..-.-- wate aac dae sas 34 

A mere docket entry of, by registered let- 
ter is not evidence that service of a notice 
of a decision was in fact so made ....--.... 
_ Of a decision upon an attorney of record 
is notice to the party he represents .....-.. 34 

Of a decision to an attorney of record is 
notice to the party he represents; and such 
party will not be heard to say that the em- 
ployment of said attorney had in fact termi- 

nated prior to the service of said notice, if 
such fact is not disclosed by the record .... 
REHEARING. 

Will not be ordered on a cause of action 
arising after the close of the hearing before 
the local office, and pending appeal from its 
COCISION nib aiwaGay oe neseee sue cn we 3st Seca colada 
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294 


487 | 


122 | 








_ sufficient foundation tor a new contest. .... 


‘to contradict or impeach the witnesses of 
_ the adverse party .-...-2..-2--40.---- enone : 


exceptional reasons ........-.-.-2----eeneee 


therein, though such matters may afford 
+. 155 
A decision of the Department, denying 2 — 
motion for a, ou the ground that the matters 
therein alleged were not in issue at the 
original hearing, does preclude the Com- 
missioner of the General Land Office, in the 
exercise of his original jurisdiction, from 
subsequently directing an inquiry, in ‘the 


mature of anew contest, to determine ques- 


tions arising since the hearing of the origi- 
nal snit...... arta ips le enc arene natant ate isteckeS ciety EL 
A motion for a, filed out of time canonly. 
be received as.an appeal to the supervisory 
authority of the Secretary, and should, 
therefore, be made by a petition addressed - 
to such officer, and filed in the Department - 
proper 
A second niotion for a, based. upon ‘the: 
same alleged newly discovered evidence, 
considered and passed upon in the disposi- . 
tion of a former motion for rehearing in the . 
same case, should not be enteértained....... : 
Will not be: granted on the cround of 
alleged newly discovered evidence where 
such evidence is cumulative.and intended 


May be allowed where the contestant re 


_ lying on the assurance of the local officer, 


before whom the case was heard, that evi- 
dence sufficient to-warrant cancellation had — 
been introdueed, did not submit further 


. testimony, and it is found on review of the 
proceedings below that the evidence in the : 


case does not justify cancellation .......-.. 

A proposition to pay the costs of a rehear- — 
ing, if one should be ordered, can not be 
considered in aid of a motion fer a new trial. 487 
REVIEW. 

The rule of practice relative to closing 
cases on, announced in Allen v. Price, 15 L. 
)., 424, did not contemplate its application. to 
cases- where an entry had been formally can- 
celed prior to said decision....-.. ehh Guages i 

Evidence not newly discovered comes-too 
late when-offered for the first time on mo- 
13 00) 0 cP ge 

A motion for the, of a decision of the Sec- 
retary,in which he refuses to exercise his 
supervisory anthority, is not provided for - 
in the Rules of Practice, and will only be 
considered in cases presenting strong and 


533 


Petitions or motions of re-review should. 
not be filed in the General Land office, but 
should be addressed to the Sccretary of the 
Interior, in the form of application for the - 
exercise of his supervisory authority, on 
grounds not covered iu the former consider- | 
ation Of ThOCHSS ..2c6cccesesigecececoee ses 
A petition for re-review that presents no . 
new question, that does not assert the ex- 
istence of newly discovered evidence, or that _ 


(Southern Pac.)... 


608 INDEX. 
. Page. | Page. - 
the former decision was secured through Nor thern Pacific was, by the terms of the | 
fraud on the part of the successful party, or | grant to said company, fixed at donble mini- 
otherwise, and is not filed within a reasona- *: MUM Ase es inset de toieek assets need 309 
ble time after the denial of tho motion for. | Railroad Geranat: 
review, does not present a case where the | See Railroad Lands; Wagon Road Grant. 
supervisory authority of the Secretarycan . ! Ox NE RALLY. ; 
be properly exercised on bebalf of the peti- Directions given for the suspension from 
HIODEE cesegee ale ccncs Neste vee danse toes He a entry and patent of lands falling within the 
Pre-e ORR ption. ; purview of the departmental decision in the 
‘See Indian Lands (Osage). case of oe v Northern Pacific RR. 
“Mineral lands in the State of Minnesota C0. feces rhe eee pee PE IK TE poe 
- not excluded from...-. Piles ees hated wens 157 | ise ee ; a ee - ne grant made Py. 
An entry can not be allowed under section | . see os ei Load an = me ae 
2,act of October 1, 1890, except on proof of is . 5d fi : line | pia wath cen 4 ee ma 
continuons residence on the land so entered Be tia scr kv a a 
; of June 2, 1864, ‘is. taken as the measure of 
for a period of not less than three months | tha grant, as the difference between the two | 
PILOT GUGEOU) acarettne of aeerabevatxay neces: oor is but small, and the grant is: largely deti- 
Failure to submit final proof, and make cient under either EE ee ee 4240 
pay mei xO one lands within the statutory '_ Selections of lands for the Santhern’ Pa- 
‘Life of a filing ies unoffered land, does nob. ‘cific R. R. Co. in lieu of lands taken forthe ~ 
‘défeat all rights under the filing, but sub- Mission Indians under the ack of.0 anuary 
jects the claim to any legal settlement claim ‘| 12, 1891, can not: be approved. unless it-is 
that may intervene........ Pree sty yh EE? The aida made to appear (1) that the company was-° 
Price of land. | | entitled under -its grant ta the: lands 80° 
See Publi é Land. he taken, hence that such lands are non-min- 
. eral in character, and (2) that the lien selec- 
P rivate Claim. _ tions are of the same character; and, in 
‘Under section 12, act of March 3, 1891, all | securing such evidence, the departmental 
claims under Spanish or Mexican grants, =| — yeeulations provided for the determination 
referred to in section 6 of said act, are to be | of the character of lands claimed by a rail- 
_ held as abandoned, if not presented before =| yoad company should not be disregarded... 368 
the court of private landclaims withintwo | = The approved plat on file in the General 
years from the taking effect of said act; and a | Land Office, on which the limits of a, are 
grant occupying such statusis consequently . | marked, must determine whether asclection 
no bar to the adjudication ofa'‘smallhold- {| ___ falls =within the limits of the grant......... 468 
ing” lying within the limits of such erauit.. 391 | ae By the terms of the joint resolution of 
Auapplication for the survey of landsal- | June 28, 1870, the Southern Pacific company 
leged to be embraced within Spanish grant Q was authorized.to construct its road along 
must be denied, where it appears from the | _ the route indicated by the map of January 
record that the official survey of said grant, | 8, 1867, and entitled to have the road ac- 
on which patent issued, was made afterdue = |_-_ cepted, if so constructed, but the acceptance 
notice to the parties interested, apparently | ~of said road will not determine conflicting 
‘followed the lines fixed by the Spanish au- | ~ rights or claims within the grant..-..----.. 992 
thorities, and was acquiesced. in for along — | ‘The report of the commissioners as to the | 
term of YEATS «2212 seg ewer ee rener erence ese 491 | construction of the Southern Pacitic Rail- 
Protest. | oad, as provided for in said joint resolution, . 
Does not justify a Nearing if aprima facie | must be made to the Secretary of the lnte- 
- case calling forcancellation is not made out. 125 | Tior, and does not. require the approyal: of 
‘The corroboration of a,isnot aprerequi- _| the President ....-.+.--+--+-rserereeen ents 228 
site to its recognition as a proper basis of ; A lease of a portion of the constricted 
inquiry, where the facts charged are shown. | road of the Southern Pacific to the Atlantic 
_ by records of which judicial notice must be and Pacific company can not he accepted as 
taken by the officers of the Land Depart- a valid basis for a claim on the part of the . 
GGT Aust sea eee Se wee cease te 550 latter company, that it has, under the pro- 
visions of sections 3 and 17, of the act of — 
Public Land. July 27, 1866, thereby earned its grantoppo- 
The price of desert lands within the limits site gaid constructed road.......--...--.--- 223 
of a railroad grant, entered under the act of The map of January 3, 1867, was not filed 
March 3, 1877, is not affected by the act of - as amap of definite location, but rather as 
March 3, 1891, and such lands can only be a map of general route, and a deflection from 
patented on the payment of the Goubis mini- said route, in the construction of the road, 
MU PUGS). sce swote cetsesens ore ene ates 231 made necessary on account of engineering 
The price of the reserved alternate SseC- difficulties, and to secure a more feasible 
tions falling within the limits of the with- route, does not warrant the rejection of the 
drawal made on the general route of the road thus constructed. 223 
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The evident intent of section 2, act of 


February 8, 1887; was to protect in their. 


possession only those who were actual set- 
tiers at the date of definite location. or other 


qualified persons to whom they might there- | 


after have assigned their possessory right.. 


lington and Missouri road, where the grant 
is deficient, that were subject to the grant 
at definite location, are not open to entry, 
but must remain in reservation, subject to 
such action as may be required on the ter- 
mination of the judicial proceedings now 
pending with respect. to the excess of lands 


received by said company on the north side . 


of its road. ....2...00-.-2- eee ee eee eee ee eee 


INDEMNITY 


In the absence of an ascertained deficieucy 
in the grant to the Northern Pacific, show- 


38 


ing that it could not be satisfied by ohtain- 


ing all the available lands in the indemnity 
limits, the specification of losses in place, 
as a conditiou to the selection of indemnity 
will not be waived by the Department... .. 

‘There is no necessity for the enforcement 
of the rule requiring specifications of loss 
1o accompany indemnity selections, where 


the grant is practically adjusted and found | 


largely deficient, and no one is claiming ad- 
versely to the company at such time; and 
nnder such circumstances, a selection with- 


out designation. of loss will be recognized, 


as againsta homestead entry not made until 
after the submission of the adjustment.... 

The Northern Pacific company should be 
allowed to specify new bases for selections 


458 


made on account of lands within the limits _ 


. formerly recognized east of the terminal es- 


tablished a6 Dulath.....-...........-------- 


_ If the Northern Pacific company, in the 
selection of indemnity, waives the privilege 
conferred by the order of May 28, 1883, dis- 
_ pensing with the specification of loss; and 
assigns a hasis which proves to be invalid, 
it is not entitled to plead the eens of 


BAI OTUSY x icilbc cwieceens brew esses eestor heute 


On account of the consolidation of the 
Northern Pacific and Lake Superior linés of 
railroad between Thomson and Duluth, the 
grant to the first-named company must be 
charged with all lands received by the 


47 


latter company, between said points, under . 


its prior grant, and for the lands so taken by 
said company, whether within its primary 
or indemnity limits, the Northern Pacific is 
’ not entitled to indemnity.........2--.....-. 

Aa to lands lying within the granted lim- 
its of the Northern Pacific grant, and also 
within the additional indemnity limits of 
the Lake Superior and Mississippi road pro- 


-". vided for in the act of July 13, 1866, the 


right of the latter company is defeated by 
the grant and location of the Northern Pa- 


; Lake Superior and Mississippi road; but, if 
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68 


' “cific made prior to selection on hehalf of the ° 


61 
The lands on the south side of the Bur- © 


INDEX. 


609 


Page. 


lands occupying such status are erroneously 


patented to the latter company, indemnity . 
therefor cannot be allowed the Northern 
Pacific as the lands so patented must he 


- charged to its grant....--......2----- sence 


The right.of the Northern Pacific to se- 
lect indemnity within the second belt can- 


not be recognized, unless it is made to ap- . 
pear that the loss specified, as the basis of 


such selection, is the result of a disposal oc- 
curring in the interval between the date of 


the granting act and that of definite loca- — 


tion 

The grant to the Northern Pacific by the 
act of July 2, 1864, and the grant to the same 
company by the joint resolution of May 31, 
1870, must be adjusted separately; a loss, 


ee ee ee ee 


68 


therefore, under the latter grant will not” 


support a selection along tlie line for which 
the grantof 1864 was made..-...-..- iiteneae 
- The Southern Pacific RB. R. Co. is not en- 
titled to make indemnity selections within 
the forfcited primary. limits ot the Atlantic 
and Pacific grant.--.------.., ----------. 55. 

Action suspended on that pant of the de- 
partmental decision of November 5, 1897, 
herein, which relates to the question of the 
right of the Southern Pacific R. R. Co. to 
make indemnity selections within the for- 
feited primary limits of the Atlantic and 


Pace STANGs soaneedeccie eicsdesoes eewkeays 


The occupancy of town lots under a scrip 
location should not be held such an adverse 
right, or claim, as will defeat the right of 
selection under the act of August 5, 1892, 


where at the date of such selection the scrip’ 


has been withdrawn and the occupants and 


.purchasers:thereunder disclaim any interest 


adverse to the company 


ey 


‘LANDS EXCEPTED. 


dil 


a 


393 


545 


A mineral application made after the filing 
of the map of general route, and prior to — 


date, is a claim under the excepting clause 
in the grant.to the Northern Pacific that 


operates to exclude the land covered thereby. 


TOM: SAG OTAN Tessie vehat seed ted avenge eas 

The occupancy of land by an Indian, at 
the date when the Northern Pacific grant 
became effective and prior to the act of July 
4, 1884, will not serve to except such land 
from said grant if at such time the Indian 
hed not abandoned the tribal relation... ... 

‘A claim of occupancy, set up to defeat 
the right of indemnity selection, can not be 
recognized if it appears that at. the date of 
selection the alleged occupant had not estab- 


_ lished residence on the tract, hut was main- 
taining a home elsewhere in the prosecntion 


of a claim under the pre-emption law...... 
Does not take effect upon lands that: are 


‘definite location, and pending at: the latter | 


478 


542; 


at the date of the grant: embraced within 


the claimed limits of a Mexican :private 


grant by speeific boundaries, thougb at _ 


such time the question of-the true location 


610° 
Page. 
of said boundaries is pending and undeter- 
MANCU S4 cals a eesutsie ewes ieee eae 
A notation appearing of record, at the 
‘date of a railroad grant that a tract has been 
selected as swamp land is ineffective as 
against the operation of the grant, if, atsuch 
time, said notation appeared of recor d with- 
out authority BF Maw season ete eeu 
The proclamation of the President under 
the act ot June 18, 1878, withdrawing from. 
sale’ and disposal certain lands required for 
reservoir purposes, did not afféct the status 
of lands to which rights under a. railroad 
giant had attached by definite location .... 451 
._ A -homestead settler, who by alienation of . 
the land has disqualified himself as an en- 
_ tryman, is not entitled to relief under the 
act of June 22, 1874, extending the time for » 
the completion of certain railroads in Min- 
nesota and proteoune:! the rights of settlers 
Prior thereto «24000 v6sess veeseecsncnsecces se 
Land chiefly valuable for its deposits of 
fire clay is included in the exception of 
. “mineral lands” from the grant to the 


108 


203 


Northern Pacific Railroad Company elie -.. 349. 


Lands chiefly valuable for the petroleum 
contained therein are excepted from Bets: 
tion as indemnity ....--.:.22-...5 +6. 5-- 22. 

‘Lands containing ‘valuable ainetal 11 depos. 
its, whether of the nietalliferous or fossil- 
iferous class, of such quantity and quality 
ag to render them subject to entry under 
the mining laws, are ‘‘ mineral lands’* with- 
in the ineaning - of that term as used in the 
exceptions from the grant to the Northern 

Pacific Company for railroad purposes, and 
to the State for school purposes. - 233 

‘A final mineral return by the? wommis- - 
sioncrs appointed under the act of February 
26, 1895, operates to except the lands so 
classified from the grant to the Northern 
Pacific ---+-- patiewe site a teeaie phe Neeeemeneee 


446 


. WITHDRAWAL. 


“An indemnity withiawal for the. pauene 
‘of the Northern Pacific grant is in violation 
of the terms of said grant,.and inoperative 
as against an authorized withdrawal « on be- 
half of another grant....2..22.....----++-- 67 

Lands embraced. within the indemnity 

withdrawal for the benefit ot. the main line 
of the St. Paul, Minneapolis, and Manitoha 
road, under the grant of March 8, 1857, are 
not by such reservation excluded ‘from the | 
operation of the subsequent graut of 1871 
for the St. Vincent extension of said road.. 86 
_- The line of the Northern Pacifie road be- 
tween Wallula, Washington, and Portiand, 
Oregon, as shown: by the map of general 
route filed August 18, 1870, followed the 
north bank of the Columbia River within 
‘the Territory of Washington, and the width 
of the withdrawal thereon was consequently 
governed by the provisions in the granting 
act relative to the extent of the grant where 
the line of road passed through a Territory ; 








with the original grant. . Maas wa tieavaeeoews i7 


comes before the Department for its action. 


Railroad Lands. 


‘Northern Pacific indemnity Jands.....-- ae 


than three months prior thereto......-..... 


Page. 
and the fact that the said river was not cor- . 
rectly located on‘ said map would not affect 
the extent of said withdrawal...-.... he 


ACT or JUNE 22, 1874. . 
The provisions of. tis act are remedial 
and should be construed in pari materia 


A decision of the General Land Office to 
the effect that upon relinquishing certain 
lunds:a railroad company will be entitled to 


select others, does not prevent depar tmental 


consideration as to the right of the company 


to those relinquished, when the question of 


the company’s. right undec the selection — 


GEN ERALLY. | 
Notice of the eeatoraGion of ‘all lands - 
withdrawn on. account of the Northern 


| Pacific east of the terminal line at Duluth... 48 


Circular: of August 5 5, 1896, under the act 
of June 3, 1896, relative to settlers on 
256 
A pre-emption entry can- not be allowod 


' under. section 2, act of October 1, 1890, 


excopt on proof. of continuous residence on 

the land so entered for a period of not less 

367 
Under the prov igions of the act of Mare h 

2, 1896, the title to lands erroneously. pat- 


| ented on account of a railroad grant, and 


sold ta a. bona fide purchaser, is.confirmed. 
The government in such case must proceed — 
against the company for the recovery of the . 
value of the lands as dir ected by snid act.. 469 
Action looking for the recovery of title.1o | 


_Jands erroneously certified should not he 


taken, where patents have issued on the 
claims held to have excepted such lands 
from. the grant; the parties in such a case ~ 
may be left to assert their rights in the © 
SOUPS ci ost tateid Reaserealaiatale Scie 


Act OF MARCH 3, 1887. 


Tie purchasers of the capital stock of a 
company, that is applying for patent under — 
said section 4, are not purchasers of the 
land within the meaning of the statute....°117 

‘Section 4 was not intended io protect a 
speculative purchase imade with knowledge 


of the defect in the title of the: railroad 
- company.-....- Sal ui Daevees Suaneweens oe 


The protection. given to settlers iy the 


~ second proviso to section 5 is restricted to 
‘such persons as may have settled in good 


faith after December 1, 1882; and before the 
passage of said act, claiming a right to enter 
under the settlement laws in ignorance of 
the rights or equities of others in the 
premises ..-.- ere ere Miitbseatueiwe mad 47 
‘The provisions of the act of J une 22.1 1874, 
and section 5, are remedial in cbaracter, and 
hence should receive a liberal construction. 
and should also be construed in pari materia 


together with the original granting act in 


INDEX. . 


VPage. 


case of an application 5 purchase under 


said section 5. It mnst therefore ‘be held — 


that lands in even: -numbered sections select- 


ed under the.act._ of 1874.are from the time _ 


of sucb selection the ‘‘numbered sections ”’ 
of thé grant as such phrase is used in said 

- section 5, and may be purchased thereunder 
if said indemnity selection proves invalid... 
The right of purchase from the govern- 
ment under section 5 is limited to condi- 
tions presented .at the time. of, or prior to 


77 


the final adjustment of the grant, and hence. : 


does not extend to a purchase from a rail- 
road company after such adjustment and 


the restoration of the land. to settlement 
151 


BME ONULY cascavclcserereeewens Seteceicaneses 
In holding that the right of ‘purchase from 


the government under section 5 is not re- . 


’ gtricted to cases in which the purchase from 
the company was made prior to the passage 
of said act, but that the protection extended 


to settlers in the second proviso to said sec- | 


tion is limited to.settlement made before 
the. passage of. said act, the Department 
recognizes the remedial purpose of said sec- 


tion, and the rule of construction that the - 


proviso, being a limitation of the remedy, 
must mecessartly receive 2 strict construc- 


tion 
A settler who is elaiming” the henefito ot the 


ee 


second proviso to section 5 is not entitled to 

plead ‘want of notice as to adverse claims - 

through the company, where at the time of — 
his settlement he was apprised of the com- 
pany’s selection and therecord at such time ’” 
disclosed a conveyance of the land by the. 
194 } 
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COMPANY wows sek eas ve reece ee sonar orses sy 
AcT OF SEPTEMBER 29, 1890. 


The preferred right to enter forfeited rail. . 


road lands, accorded under section 2, as 
amended by the act of February 18, 1891, 
begins to run from the date when instr uc- 


tions are issued authorizing applications te ° 


be made tor such Jands.---....--- 
‘An actual settler on ‘lands embraced 
within the forfeiture act at the date of the 


passage of said act is entitled to a pre- | 


ferred right of homestead entry, and if he 


dies without having made such entry, the.’ 
right survivesto his widow, who was also: 


at such time residing on said land. ..-...-.. 
Where a settler makes homestead entry 


niuder section 2 and thereafter, through mis- " 


take, relinquishes said entry, and purchases 
the land under section 3 of said act wlren in 


fact not entitled to make such purchase, the _ 


entry may be reinstated with the right to 
treat said purchase as a commutation 


- 420 


522 


thereof, or perfect said entry in tho regular - 


manner 


i 


Records. : 

An affidavit made to- supply certain al- 
leged omissions of matter from the, which 
should appear therein, if it exists in fact, 
will not he stricken from the files, on motion 








statntory authority and can not be recog- © 


| 6 ae 


Bae) 
therefor, if the facts, as alleged ; in said affi- 
davit, are not denied we eee cece e ere e ee een ee 


‘Rehearing. 


See Pr aetice. 


BReli nq wishime Hat. 


Under a, executed without con sideration. | 
and for the benefit of one holding afiduciary 
relation to the entryman, it is ineumbent 

upon the party presenting the same to show 
that no advantage was taken of the entry-- 
man, if the good faith of the transaction is. 
called in question hy Ti cst Seer os 

Will not be recognized if it does not ap- 


“pear to have been the voluntary act of the: 


entry nian 
- Can not be held to be the aul ee a- Con-. 
test, where, at the. date of its execution. 
notice had not issued on, said contest, and » 
the entryman in good faith had cured any . 
default on his part that may have existed | 
prior thereto i Se Beh ane oles oa ee geass 


Repayment. 


No right of, exists where a pre- Deabions 
entry is caucéled on -account of the pre- - 
emptor having prior thereto exercised his . 


pre-emption right; and therecord shows that 


he swore falsely, in-support of his second: - 
entry, that he had never had the benetit of: 
the pre- -emption law...---..---.----.--6.--5 - 29 
A purchaser ‘of forfeited railroad lands 
under section 3, act of September: 29, 1890, 
is not entitled to, where his entry ‘is prop- - 
erly allowed on the proof presented, but-is 
subsequently canceled on account of the | 
falsity of said proof in a matter essential 
to the allowance of the entry ._.....-...-.. : 
_A person holding under a. deed swaddted 


30. 


' prior to the submission of final proof and . 
the issuance of final receipt has no standing 


as an assignee under the statute providing 

LOE Dtawetwaitan sence seein oatexescass ences es 
Can not be allowed where a desert- land - 

entry is properly allowed on the proofs pre- - 


89 


- sented, but, on subsequent proceedings, is 


canceled on account of the non- maener char- . 
acter of the land ....-....-.-.:..-.-... ores LO 
If the land entered is not of the asi 

contemplated by the law under which.the | 
entry is made, but is expressly represented 
by tlhe entryman to be of such character, 
and the allowance of the entry is. procured - 
by. such representation, the entry in such » 
case is wrongfully procured and not ‘‘erro- 
neously allowed’’ within the meaning of 
the repayment Jaw ....--..-.-.....--2------ 
The right to, is determined. by specific , 


nized except in the cases covered thereby... 
- Return of snrveyor-general’s scrip, paid, 
on the commutation of a timber-culture,en- 
try, can not he allowed on the ground that . 
the entryman might have perfected title 

without commutation 


111. 


ee ee 
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INDEX. 
Patan | Page, | Pave. 
If an entry, on the proofs presented. is | the presariiel period, where such default is . 
properly allowed, and on subsequent inves- charged: by an intervening contestant...... 44 


tigation is canceled, the fact that such can- 
cellation is erroneous, under a changed con- 
struction of the law, will not.justify.-..-.. 
A claim for, of double minimum excess 
can not.be allowed if the land at date of en- 
.try was: properly rated at double minimam, 
though the road opposite said land .was not 
constructed and the erat therefor’ was 
afterwards forfeited._-.... esi Se meade cad ts 
Of alleged double minimum excess can 
not be allowed if the land at date of entry 
was properly rated at double minimum .. 


Reservation. 
See Reser voir Lands. 


Instructions of August 18, 1897, with re- 
spect to Fort Randall abandoned military -- 

_ Instructions approved September 22, 1897, 
as to Fort Maginnis abandoned military.... 
The act of October 1, 1890, directing the 
establishment of. the forest, known as the 
Yosemite National Park, did not affect or 
_ impair rights acquired under a mineral loca- 
. tion duly made prior to the passage of said 
act, and the owner of such a claim should 
be permitted the necessary use, for purposes 
of ingress and egress, of lands reserved by 
‘said act, subject to such reasonable rules 
-as may be made by the Secretary of the 
RMGRIIOL c¢cc2ecen se woeweres cuca ueeelveeees 
The right of a miner to cut timber within 

a forest, is restricted to the land embraced 
within his mining claim....-..... Swedweses es 
Under an order directing the, of a tract of 
Jand for the benefit of an Indian, with a 
view to his subsequent entry thereof, there 


is no right conferred upon the Indian by~ 


which his relinquishment will serve to re- 
lease the land from..._...--..-.....----eee- 
In the survey of forest, under act of June 
4, 1897, the phrase ‘public lands adjacent 
. thereto” should be construed to mean town- 
ships. either fractionai or entire, actually 
- adjoining such reservation..... Peco ece 
The mere occupancy of land in Alaska for 
the purpose of trade and manufacture. will 
' . not confer any right upon the occupant, as 
against the government, that will prevent 
a, of the land for naval purposes. 
In the absence of express statutory auv- 
thority the Architect of the Capitol has no 
right to permit. the erection of a terminal 
railway station on the capitol grounds..... 
Reservoir Lands. 
See Arid Lands. . 
Instructions of J uly 14, 1897, under the 
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- act of Mareh 2, 1897, providing for the dis- - 


position of Sugar Loaf Reservoir site. ....- 


Residence. 

' The poverty of an entryman may excuse 
_ his absence from the land after the estab- 
_lisbment of, but does not constitute a suffi- 
-: glent excuse for failure to establish, withia 
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‘prior to the initiation of any adverse claim. 


The absences of a homesteader from the | 
land covered by his entry should not be re-. 
garded as sustaining-a charge of abandon-. 
ment, where he has once established, and 
his absences are made necessary by the na- 
ture of his occupation and condition in life, 
and his intention of returning to the land is 
at all times manifest from the cultivation 
thereof, and the erection aud maintenance 
of improvements thereon ..........-..-.--- 

Under a homestead entry made by the . 
heirs ot a successful contestant in accord- - 
ance with the act of July 26, 1892, actual resi- 
dence on the land is not required, if culti- 
vation thereof is suowa for the requisite 


Where an entryman who has made an — 
adjoining farm entry dies more than six... 
months after entry without having estab. | 
lished, on the original farm, his widow may 
cure said default by the establishment of, 
296 

The law requires that, must be established 
within a reasonable time after settlement 
where there is an adverse claim, and what — 
is a reasonable time must depend open the 
facts In-each case. ..2-...5 seek en ceeds ieee: : 


. Res Judicata. 


The rule of, is not applicable toa decision 
denying a party the right to be heard.on ap- 
peal where such decision is the result.of a 
mistake of fact on the part of the Depart- 


| Review. 


See Practice. 


' Revised Statutes. 
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See Table of, cited and construed, page XXII. 


' Right of Way and Station 


Grounds. 

A plat of station grounds covering land 
embraced within a prior mineral application 
can bot be approved; but the use and occnu- 
paney of such land for station purposes will 
protect the right of the company, ax against . 
subsequent vlaimants, if the mineral appli- . 
cation is abandoned........--.--.0.--.----- 

The provisions of the general act of March — 
3, 1875, are not applicable to lands in the 
District of Alaska. ........---- 22 eee eee. 

The grant of tothe Union Pacific Ry. Co. 
by section 2, act of July 1, 1862, may extend 
beyond two hundred feet on either side of 
the road, where the land is desired for the | 
uses specified in the act, and the necessity 
for the use is made to appear..-....---....- 

An application for a right of way under 
the act of March 8, 1891, can not he approved 
unless it is made to appear that said right 
of way is desired solely for the a of 
irrigation 


ee en, 


| ‘Riparian Rights. 


See Survey. 


River. 
see Survey. 


School Land. 


An application to select indemnity, on a — 


_ basis of an alleged loss of unsurveyed Jands 
within a timber reservation, prior to an offi- 
cial determination of the number of town- 

_ ships included in said reservation, may be 


INDEX. 


Page. 


accepted and treated as valid, not in recog: . 


nition of any such right on the part.of the 
State, but as a matter within departmental 
discretion...--..-...-- PS RE eer eR 2 


Circular of July 23, 1885, as to selections 


of indemnity in California, modified.....- . 


Scrip. | 
The return of surveyor-general’s, paid on 
the commutation of a timber-culture entry, 
can not be allowed on the ground that the 
entryman might have perfected title with- 
out commutation 


Selection. 
See Railroad Grant, siubtitle eden 
States. 


Settlement. 

On land covered by the subsisting entry 
of another confers no right as against the 
record entryman, but as between settlers 

- on land thus reserved the settlement first 


ee 


in time, other things being equal, is entitled: 


to precedence, on the relinguishment of the 
record entry. .... Rhiat wwateta metic nase tuu es 


40 


160 | 





37 


During the existence of an entry no - 


rights, adverse thereto, can be acquired to 
' the land embraced therein either by appli- 
cations to enter such land or by settlement 
thereon, but, on the cancellation of said 
- entry, 4s between such settlers, the date of 
settlement may be properly considered. : 


The right of a settler who is residing - 


upon a tract of land under the mistaken 
belief that his title thereto is complete 
under a prior patent, to enter said tract on 
the relinquishment of a record entry there- 
of, is superior to, and will defeat an inter- 
vening soldier's additional homestead entry; 
made with knowledge of the adverse clain. 

Going upon the land may be properly 
regarded the initial act of, as between pavr- 


ties that make the race at the hour of open- — 
ing Oklahoma lands, and are aware of a. 
common intent to settle on the samme tract... 


The right of persons alleging, on lands 


135 


273 


opened to such appropriation under the act . 
of September 29, 1890, is not affected by the — 
fact that such lands were at the time of 


- 


settlement and application therefor, re- 
served from disposal undertbe departmental 
rulings then in force 

In the case of, on land that is treated as 
in reservation by the Department, when 
under the law it was open to settlement, the 
rights of claimants should he determined 


ee ee ey 


on the priority and good faith of their re-- 


spective settlements, and their compliance 


| Station Grounds... 





613. 


Page. 


with law i in placing their claims of record 
after the land is declared open to entry by. 
the Department.........-.0.-----0eeeceeeee 

The extent of a claim of, as defined by 


acts of occupancy and improvement, is lim- - 


ited to the technical quarter section on 


which such acts are performed..........--. , 


Notices defining the extent of a claim of, 
posted on subdivisions thereof outside of 
the technical quarter section on which the 
improvements are placed will protect such 
claim as against subsequent settlers 


seem ew ee 


| Stare Decisis. 
383 


While the doctrine of, is recognized and 
followed by the Department, it will not be 
held applicable to a decision thatis violative 
of the law, and operates to take away. a 
Statutory right... cc0c..sisseesee ces nig warhol 


States. 


See Desert Land. 

The act of June 20, 1894, gutnoreine the 
selection of lands for University purposes, 
restricts such selection to unoccupied and 
uninhabited lands, and _ also provides for the 
issuance of patent for the lands so selected; 
and it inust therefore be held that until pat- 
ent issues on said selections, the Department 
retains jurisdiction to inquire into the sta: 
tus of the lands at date of selection with 
respect toalleged adverse settlement rights - 


420 


106 


The act of March 3, 1879, providing that ~ 


There be, and hereby are, granted to the 
State of Minnesota, to he selected hy the 
governor of the State, twenty-four sections 


of land out of any public lands of the United ~ 
States not otherwise appropriated,” with . 


the proviso that the lands so granted shall 
be selected within threc years, is a present 


grant, and the requirement’ as to selection, - 


contained in the proviso, should beconstrued 
as directory and not mandatory, hence a 
failure of the State to inake such selections 
_ within the time specified will not defeat its 
right under said grant 


ee ee ee es 


See Right of Waz y- 
Stututes.. 


See Acts of Congress, and Revised Statutes, 


Cited and Oonstrued, pages XX and XXII. 
The phrase ‘t public lands adjacent there- 

_ to” construed 
The words ‘'two years” in the proviso to 


ee 


140 


sec. 7, act of March 3, 1891, considered, and . 


rule announced as to the computation of 
such period 

Departmental construction of, where 
doubtful in terms will be received with due 
consideration by the courts .......--..-..-- 


Survey. 


Ce ee 


157 


In carrying out the provisions of the act . 


of June 4, 1897, with respect to the, of forest 
reservations, the phrase ‘ public lands adja- 
cent thereto,” should be construed to mean 
townships, either fractional or entire, actu- 
ally adjoining such reservations........... 


614 


INDEX, 


Page. 


Departmental instructions of June 30, 


1897, herein, withdrawn. ...... secs ctatee dada 


In the case of a, that is closed upon a 
meander line run for the purpose of sepa- 
rating arable lands from alleged swamp and 

_ overflowed lands, lying upon the borders of 


a lake, thus leaving a tract unsurveyed | 


between the shore of said lake and said 
meander line, parties taking title to the 
lands so surveyed acquire no riparian rights 

_ to the unsurveyed Jands lying beyond said 
meatider NG...) si cdatees edocs esos wae 
An application for, of an island lying i in 

_ a meandered non- navigable stream will ao 
be allowed”. . 
An: application. for, of an island, int a 
meandered non-navigable river, existing at 
the date of. the township survey but omitted 
_therefrom, must be denied, where the right 


ee ee 


199 | 


of the riparian owners to the bed of the. 


stream is recognized by. the State in waich 
the land Jies.....- Ca eeeke eat Sea tee 
An island, not above high-water mark, 


Page. 


Timber Guiting: 


Permits to cut.timber within fis primary 
limits of the Northern Pacific grant will 
not be issued prior to an official SuEVE. of 
the lands. .--..- vine eebaesl Meeminoeiataane 

Applications for more than a second per- 
mit, by the same applicant, to cut timber 
from the public lands will not be considered : 
by the Department........... rites eee tt 


| Tow msite, 


ATA 


_but subject to overflow, and situated in-a - 


- navigable river, is not subject to, as land 
belonging-to the United States, for the pro- 
prietorship of the shores and beds of navi- 


gable rivers below high-water mark, within . 
the limits of the States, belongs to them by . 


their inherent sovereignty.....02--..----- s 
Swamp Land. 


510 


The State by securing title to lands under. - 


the wagon road grant of July 5, 1866, is es- 


topped from subsequently claiming the same | 


lands under the prior grant of.........--... 
The fee to, in the State of Wisconsin em- 
braced within the right of Indian occupancy 
provided, for by ihe treaty of October 18, 
1848, passed to the State by the subsequent 


10 


swamp. grant; but the rigbt of possession, 


under said grant remained in abeyance until 


sueh time.as the Indian right of occupancy | 


should be-surrendered, or otherwise ended 
“by the United States...-.. Pposesedesseacess 

When by the treaty of February 11, 1856, 
the Indians ceded to the United States cer- 
tain lands ombraced within their right of 
occupancy, such relinquishwnent, as to the 
lands covered thereby, though for the ex- 
pressed purpose of locating the Stockbridge 
and Munsee Indians and otber Indians 
thereon, operated to remove the only ob- 
stacle to the merger of the right of pos- 


Uae 


_ session with the fee that passed under the . 


swamp grant, and entitled the State to re- 
ceive patents under said grant......-.----- 

The Department is without jurisdiction 
to order a hearing, on the application of a 
State, to determine the charaeter of lands 
claimed by it under the swamp grant, 
where, prior to any such claim, the lands 
have been certified or patented. to tle State 
for the benefit of a railroad grant---..-.--- 


Timber Culture. 


17 
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‘Seo arene ” Contest; Entry; Bimal . 


co. 


Entry in Alaska; regulations of June 3, 
1891, with respect to appeal from eee a 
smended ee tO oat ay dhe en ceteiaGeeenceee 323 

The right of, acting under territorial logis. 
lation, to include certain lands within cor-. . 
porate limits for municipal purposes, can 
not be recognized, if: said lands were in fact 
at such time not subject to such appropria: 


The action of trustees may be. reviewed 
by the Commissioner of the General Land 
Office under the rules governing contests 
before the local land offices. .....-. bid bee as -é 

The act. of May 14, 1890, empowers trus- 
teesin Oklahomatoapproyesurveysof,;made. -. 
prior thereto; and the limitation.as te the _ 
acreage that may be included in a public. 
park, under section 22, act of May. 2, 1890,is - - 
not applicable to a survey so adopted .....: i 

A survey of a, made by the provisional — 
authorities of a municipality, becomesopera- __ 
tivefrom and after its execution and approval - 
by. said authorities, when subsequently 
adopted by the townsite trustees: after — 


The law applicable to, ooutemalites & sur- oi 
vey of the land into lots and blocks before. 
deeds may be given ........----.---0-..--6+ 8 

A patent. for.that in terms provides. that. . 
‘no title shall be hereby acquired to any 
mine... . or to any valid mining claim or 
possession held under existing laws of Con- .: 
gress,” does not divest the Department of 
jurisdiction to subsequently issue a patent 
for a lode claim within the limits covered by | 
said townsite patent, if atthe date of the . 
townsite entry such lode claim was known 
to exist 

The right to the purchase money ‘paid on. 
the commutation of. a homestead entry for 
townsite purposes can only be recognized | 
on behalf of an independent munieipal . 
organization 


ee ee ed 


ee ee en ee 


Wagon Road” Grant. | 


The title of a purchaser i in good faith fro om 


- a wagon road eompany of lands previously a 
-certified thereto, 


is coufirmed, in the ab- . 
sence of adverse claims. although by the 
true construction of the yrant to said com- 
pany said lands were excepted therefrom ; 
and in such cage the only remedy left to the 
government is by way of suit against the ., 
wagon road company to recover the value. _ 
of MAIO ANUS cancre-eavsncetckie- aged eaes 390 


